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Section  9.  No  book  shall,  at  any  time,  be  taken  from  the 
Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Francisco, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accountable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
L/ibrary,  shall  be  returned  on  the  same  day,  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  full  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  such   Trustees  or  Executive  Committee. 
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In  the  District  Court  of  tlie  United  States  North- 
ern District  of  California  Southern  Division 

No.  23628-R 

I 

CHESTER    BOWLES,    Administrator,    Office    of       ' 
Price  Administration, 

Plaintiff, 

vs. 

COFFIN-REDINGTON  &  CO.,  a  corporation,  311      j 
Polsom  Street,  San  Francisco,  California, 

Defendant. 

COMPLAINT  FOR  INJUNCTION 

1.  In  the  judgment  of  the  Price  Administrator, 
the  defendant  has  engaged  in  actions  and  practices 
which  constitute  violations  of  Section  4  (a)  of  the 
Emergency  Price  Control  Act  of  1942,  as  amended, 
(Pub.  Law  421,  77th  Cong.,  2d  Sess.,  c.  26,  56  Stat. 
23),  hereinafter  called  ''the  Act",  in  that  defendant 
violated  Maximum  Price  Regulation  No.  445,  as 
amended  and  revised,  effective  in  accordance  with 
the  provisions  of  the  Act;  and,  therefore,  pursuant 
to  Section  205  (a)  of  the  Act,  the  Price  Adminis- 
trator brings  this  action  to  enforce  compliance  with 
the  Regulation.  [1*] 

2.  Jurisdiction  of  this  action  is  conferred  upon 
this  Court  by  Section  205  (c)  of  the  Act. 

3.  From  and  including  August  14,  1943,  there 
has  been  in  effect,  pursuant  to  the  Act,  Maximum 
Price  Regulation  No.  445,  as  amended  and  revised. 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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establishing  maximum  prices  for   distilled   spirits 
and  wines. 

4.  Subsequent  to  August  14,  1943,  defendant, 
doing  business  in  the  City  and  County  of  San 
Francisco,  State  of  California,  sold  distilled  spirits 
at  prices  higher  than  the  maximum  prices  per- 
mitted by  said  Regulation. 

5.  Subsequent  to  August  14,  1943,  defendant, 
doing  business  in  the  City  and  County  of  San 
Francisco,  State  of  California,  sold  imported 
whiskey  or  domestic  whiskey  in  case  lots,  and  less, 
only  on  condition  that  the  purchaser  accept  delivery 
also  of  and  pay  for  one  or  more,  or  less,  cases  of 
imported  or  domestic  rum,  gin,  tequila,  vodka,  or 
other  beverages,  including  imported  or  domestic 
wines,  in  addition  to  the  imported  or  domestic 
whiskey  ordered  and  purchased  by  the  purchaser, 
and  said  defendant  subsequent  to  said  date  thereby 
sold  imported  whiskey  or  domestic  whiskey  at  prices 
higher  than  the  maximum  prices  permitted  by  said 
Regulation,  as  amended  and  revised. 

Wherefore,  the  Administrator  demands: 
A.     A  final  injunction  enjoining   defendant,  its 
agents,  servants,  employees,  attorneys,  and  all  per- 
sons  in   active   concert   or   participation   with   the 
defendant,  from 

Directly  or  indirect^  selling  or  delivering  dis- 
tilled spirits  and  wines  at  prices  in  excess  of  the 
maximum  prices  established  by  Maximum  Price 
Regulation  No.  445,  as  amended  and  revised,  or  as 
hereafter  amended  or  revised,  [2]  or  otherwise 
violating  said  Regulation,  or  attempting  or  agreeing 
to  do  anything  in  violation  thereof. 


4  C offin-Redington  Company  vs. 

B.  A  final  injunction  enjoining  the  defendant, 
its  agents,  servants,  employees,  attorneys,  and  all 
persons  in  active  concert  or  participation  with  the 
defendant,  from 

Directly  or  indirectly  selling  or  delivering  im- 
ported whiskey  or  domestic  whiskey  to  purchasers 
who  ordered  the  same  and  whose  orders  are  ac- 
cepted by  defendant  only  on  condition  that  such 
purchaser  accept  delivery  also  of  and  pay  for  im- 
ported or  domestic  rum,  gin,  tequila,  vodka,  or 
other  beverages,  including  wines,  or  any  other  com- 
modity; and  from  directly  or  indirectly  selling  or 
delivering  imported  whiskey  or  domestic  whiskey, 
or  other  distilled  spirits  and  wines,  at  prices  in 
excess  of  the  maximum  prices  established  by  Maxi- 
mum Price  Regulation  No.  445,  as  amended  or 
revised,  or  as  hereafter  amended  or  revised,  or 
otherwise  violating  said  Regulation,  or  attempting 
or  agreeing  to  do  anything  in  violation  thereof. 

C.  Such  other,  further  and  different  relief  as 
to  the  Court  may  seem  just  and  proper  in  the 
premises. 

THOMAS  C.  RYAN 
GEORGE  A.  FARADAY 

[Endorsed]:    Filed  Aug.   28,   1944.   [3] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes    now    the    defendant    above    named    and 
answers  the  complaint  on  file  herein  as  follows: 
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I. 

Answering  paragraph  1  of  said  complaint,  de- 
fendant alleges  that  it  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the 
judgment  of  the  Price  Administrator;  denies  that 
it  has  engaged  in  any  action  or  actions  or  practice 
or  practices  which  constitute  a  violation  or  viola- 
tions of  Section  4  (a)  of  the  Emergency  Price  Con- 
trol Act  of  1942,  as  [4]  amended;  and  denies  that 
it  has  violated  Maximum  Price  Regulation  No.  445, 
as  amended  and  revised. 

II. 

Answering  paragraphs  4  and  5  of  said  complaint, 
defendant  denies  each  and  every,  all  and  singular, 
generally  and  specifically,  the  allegations  contained 
therein. 

Wherefore,  defendant  prays  that: 

1.  The  final  injunctions  demanded  by  plaintiff 
be  denied; 

2.  The  complaint  filed  herein  be  dismissed;  and 

3.  Defendant  be  awarded  such  other  relief  as 
to  the  Court  may  seem  just  and  proper  in  the 
premises. 

THOMAS,  BEEDY,  NELSON  & 
KING 

Attorneys  for  Defendant 
Of  Counsel 

LOUIS  S.  BEEDY 
JOHN  BENNETT  KING 

(Acknowledgment  of  Receipt  of  Copy.) 

[Endorsed]:    Filed  Oct.  21,  1944.  [5] 
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[Title  of  District  Court  and  Cause.] 

INTERROGATORIES  PROPOUNDED  TO 
PLAINTIFF  BY  DEFENDANT  PUR- 
SUANT TO  RULE  33  OF  THE  FEDERAL 
RULES  OF  CIVIL  PROCEDURE. 

The  above  named  defendant,  having  heretofore 
on  the  21st  day  of  October,  1944,  served  upon 
plaintij^  and  filed  with  the  Clerk  of  this  Court  its 
Answer  to  the  Complaint  for  Injunction  on  file 
herein,  hereby  propounds  the  following  interroga- 
tories to  said  plaintiff: 

1.  State  with  reference  to  each  alleged  sale  in- 
volved in  paragraph  4  of  the  said  complaint  the 
following:  [6] 

(a)  The  date  and  place  of  sale. 

(b)  The  name  and  address  of  the  purchaser. 

(c)  The  serial  number  of  the  seller's  invoice 
or  delivery  order. 

(d)  The  distilled  spirits  sold  and  delivered, 
specifying  the  variety,  trade  name,  unit  and 
amount. 

(e)  The  unit  price  and  total  price  charged  and 
the  maximum  unit  price  and  total  price  legally 
chargeable. 

(f)  The  terms  and  conditions  of  sale,  if  any, 
not  shown  on  the  seller's  invoice  or  delivery  order. 

(g)  The  name  and  address  of  the  person  or 
persons  ordering  the  merchandise,  the  date  on 
which  it  was  ordered,  and  the  name  of  the  person 
or  persons  from  whom  it  was  ordered. 

(h)     If  the  merchandise  was  ordered  orally,  the 
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parties  to  the  conversation  during  which  the  order 
was  placed,  the  time  and  place  of  the  conversation, 
the  persons  present,  and  a  statement  of  the  sub- 
stance of  the  conversation. 

(i)  If  the  merchandise  was  ordered  by  writing, 
the  date  and  serial  number  of  the  purchaser's 
requisition  and  the  name  of  the  person  signing 
the  same. 

2.  State  with  reference  to  each  alleged  sale  in- 
volved in  paragraph  5  of  the  said  complaint  the 
following: 

(a)  The  date  and  the  place  of  sale. 

(b)  The  name  and  address  of  the  purchaser. 

(c)  The  serial  number  of  the  seller's  invoice 
or  delivery  order. 

(d)  The  whiskey  and  other  beverages  sold, 
specifying  [7]  as  to  each  the  variety,  trade  name, 
unit  and  amount. 

(e)  The  unit  price  and  total  price  charged  and 
the  maximum  unit  price  and  total  price  legally 
chargeable. 

(f )  The  terms  and  conditions  of  sale,  if  any,  not 
shown  on  the  seller's  invoice  or  delivery  order. 

(g)  The  name  and  address  of  the  person  or 
persons  ordering  the  merchandise,  the  date  on 
which  it  was  ordered,  and  the  name  of  the  person 
or  persons  from  whom  it  was  ordered. 

(h)  If  the  merchandise  was  ordered  orally,  the 
parties  to  the  conversation  during  which  the  order 
was  placed,  the  time  and  place  of  the  conversation, 
the  persons  present,  and  a  statement  of  the  sub- 
stance of  the  conversation. 
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(i)  If  the  merchandise  was  ordered  by  writing, 
the  date  and  serial  number  of  the  purchaser's 
requisition  and  the  name  of  the  person  signing  the 
same. 

3.  State  the  section  or  sections  and  subdivision 
or  subdivisions  thereof,  if  any,  of  the  Regulation 
mentioned  in  the  said  complaint  which  the  defend- 
ant is  alleged  to  have  violated. 

4.  Do  the  acts  set  forth  in  paragraph  4  of  the 
said  complaint  constitute  alleged  violations  sep- 
arate and  distinct  from  those  alleged  in  paragraph 
5  thereof,  or  do  the  acts  set  forth  in  said  paragraph 
5  constitute  a  statement  of  the  manner  in  which 
the  alleged  violations  set  forth  in  the  said  para- 
graph 4  occurred. 

Wherefore,  defendant  demands  that  plaintiff 
answer,  separately  and  fully,  in  writing  and  under 
oath,  the  foregoing  interrogatories. 

Dated  this  28th  day  of  November,  1944. 

THOMAS,  BEEDY,  NELSON  & 
KING 

Attorneys  for  Defendant. 

[Endorsed] :    Filed  Dec.  26,  1944.  [8] 


[Title  of  District  Court  and  Cause.] 

ANSWERS  TO  INTERROGATORIES 

In  response  to  interrogatories  propounded  by 
defendant  in  the  above  entitled  action,  plaintiff  sets 
forth  the  following : 


Chester  Bowles  9 

1.  The  sales  of  which  plaintiff  complains  in 
Paragraph  4  of  said  complaint  were  all  made  in 
the  City  and  County  of  San  Francisco,  and  were 
made  to  the  following  persons: 

(a)  I.  N.  Lasser,  Manager,  Carlos  Wines  & 
Liquors,  2080  Chestnut  Street,  San  Francisco,  Cali- 
fornia. 

(b)  Giovanni  Mori,  doing  business  as  Oilman 
Liquor  Store,  1316  Gilman  St.,  Berkeley,  Calif.  [9] 

(c)  Mattie  Parker,  doing  business  as  West 
Berkeley  Pharmacy,  1523  San  Pablo  Ave.,  Berke- 
ley, California. 

(d)  A.  Ferroni,  doing  business  as  Transport 
Cafe,  1901  L%ion  Street,  San  Francisco,  California. 

(e)  Edith  Gelsi,  doing  business  as  Gelsi's  Place, 
6278  Mission  Street,  San  Francisco,  California. 

2.  In  each  sale  herein  referred  to,  defendant 
delivered  to  said  purchasers  certain  unwanted, 
unordered  and  slow-moving  items  of  liquor,  which 
items  were  invoiced  and  charged  to  the  account  of 
such  purchasers  and  for  which  such  purchasers 
were  forced  to  pay.  In  all  instances  these  unwanted 
items  were  added  to  the  order. 

3.  There  follows  a  schedule  of  the  sales  made 
above,  keyed  by  sub-head  to  the  various  purchasers 
listed  in  Paragraph  1  above.  The  unwanted  items 
on  each  invoice  are  designated  with  an  asterisk  (*) 
after  the  item  on  the  schedule. 
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Pur- 

chaser        Date 

Inv.  No.                 Item 

Item  Price 

Inv.Total 

(a) 

6/30/44 

46505     2  Cs  Marin  Rum  Gold 
1  Cs  P  M  de  Luxe 
1/2  Cs  Hill  &  Hill 
1/2  Cs  Fitzgerald 

$75.14* 
36.09 
21.77 
18.96 

1/2  Cs  J.  Baret  Brandy 

19.62 

171.58 

2/  9/44 

21091     1  Cs  Olympic  Brand  Filets 

of  Anchovies 

40.32* 

40.32 

(b) 

2/26/44 

41728  1/2  Cs  Lord  Calvert 

1  Cs  Olives  Pur  Sun 
1/2  Cs  Anis  Gorila 
1/^  Cs  Fernet  Branca 

18.22 
14.15* 
16.29 
13.75* 

1/2  Cs  Passionola  Red 

5.10* 

67.51 

(c) 

7/28/44 

47596  1/2  Cs  Calvert  Spec. 

16.52 

1  Cs  Ravet  Brandy 

39.23* 

55.75 

6/21/44 

46053  1/2  Cs  Calv.  Lord 
1/2  Cs  Old  Fitz 

21.35 
18.97 

1  Cs  Marin  Rum  Gold 

37.57* 

77.89 

5/25/44 

45155  1/2  Cs  Calv.  Reserve 
1/2  Cs  Old  Fitz 
1/^  Cs  Nautical  Rum 

23.15 

23.87 
21.27* 

1/2  Cs  Hermosa  Tequila 

21.66* 

89.95 

3/  8/44 

42162  1/2  Cs  Calv.  Spec. 
1/2  Cs  Old  Fitz 

13.40 
15.37 

1  Cs  Marin  Rum  Gold 

29.76* 

58.53 

(d) 

7/19/44 

47033     3  Cs  Luis  Caballero 
1  Cs  Fitzgerald 
5/12  Cs  Walkers  de  Luxe  (00) 
5/12  Cs  Melwood 

14  Cs  Canadian  Club 
1/2  Cs  Walkers  de  Luxe  (86) 
1  Cs  Don  Q  Rum  White 
1  Cs  Marin  Rum  Gold 
14  Cs  Bardinet  Cor.  de  Cocoa 

129.15 
37.93 
13.61 
13.46 
12.29 
15.69 
39.11* 
37.57* 
9.45 

14  Cs.  Sloe  Gin  Bardinet 

10.06* 

318.32 

5/27/44 

45299     1  Cs  Fitzgerald 

1  Cs  Three  Feathers 
1  Cs  Banet  Brandy 

37.93 
40.23 
39.23* 

1 
1 

1  Cs  Marin  Rum  Heavy 

37.58 

154.97 
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Pur- 

chaser        Date 

Inv.  No. 

Item 

Item  Price 

Inv.Total 

6/29/44 

46336     1 

Cs  Fitzgerald 

$  37.93 

1 

Cs  Baret  Brandy 

39.23 

V2 

Cs  Black  &  White 

26.27 

V2 

Cs  Three  Feathers 

20.12 

3 

Cs  Marin  Rum  Gold 

112.71* 

y4 

Cs  Red  Horse  Sloe  Gin 

8.44* 

244.70 

6/14/44 

54830    5 

Cs  Anis  Gorilla 

169.75* 

2 

Cs  Fitzgerald 

75.86 

1 

Cs  Walkers  de  Luxe 

31.38 

1 

Cs  J.  Baret  Brandy 

39.23 

316.22 

6/27/44 

46277  10 

Cs  Fitzgerald 

379.30 

12 

Cs  Hermosa  Tequila 

501.48* 

3 

Cs  Anis  Gorilla 

101.85* 

982.63 

(e) 

6/23/44 

46146     1  Cs  Olympic  Anchovies 

31.75* 

V2 

Cs  Red  Horse  Slo  Gin 

16.88* 

2  Cs  Barardi  Rum 

Ambar  Gold 

77.54* 

2 

Cs  Barardi  Rum 
Silver  White 

77.54* 

V2 

Cs  Havana  Club  Gold 

24.36* 

% 

Cs  Baret  Brandy 

19.62* 

1/2 

Cs  Fitzgerald 

18.97 

266.66 

Dated:   December  5th,  1944. 

GEORGIE  A.  FARADAY 
W.  H.  BRUNNER 

Attorneys  for  Plaintiff 

State  of  California 

City  and  County  of  San  Francisco — ss. 

W.  H.  Brunner,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  the  plaintiff 
Price  Administrator  in  the  within  entitled  action 
and  as  such  makes  this  verification  in  behalf  of 
said  Price  Administrator.  That  the  facts  alleged 
in  these  answers  to  interrogatories  have  been 
developed  by  investigators  of  the  Office  of  Price 
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Administration,   and   affiant   is   informed   and   be- 
lieves, and  alleges  upon  such  information  and  belief, 
that  they  and  each  of  them  are  true. 
W.  H.  BRUNNER 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  December,  1944. 

[Seal]  NELL  O'DAY 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California 

My  Commission  Expires  March  26,  1948. 

Receipt  of  a  copy  of  the  within  plaintiff  ^s  An- 
swers to  Interrogatories  is  hereby  admitted  this 
8th  day  of  December,  1944. 

THOMAS,  BEEDY,  NELSON  & 
KING 

Attorneys  for  Defendant 

[Endorsed] :  Filed  Dec.  8,  1944.  [12] 


[Title  of  District  Court  and  Cause.] 

ORDER  THAT  INJUNCTION  ISSUE 

In  this  action  plaintiff.  Administrator  of  the 
Office  of  Price  Administration,  seeks  an  injunction, 
pursuant  to  Section  205  (a)  of  the  Emergency 
Price  Control  Act  of  1942,  as  amended  against 
defendant,  a  wholesale  drug  and  liquor  concern. 
Specifically,  plaintiff  contends  that  defendant  vio- 
lated the  provisions  of  Maximum  Price  Regulation 
No.  445,  as  amended  and  revised,  which  estab- 
lishes   maximum   prices    for   distilled   spirits    and 
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wines,  in  that  defendant  sold  whisky  to  certain 
purchasers  only  upon  the  condition  that  said  pur- 
chasers also  buy,  in  addition  to  the  whisky,  other 
commodities  which  defendant  then  had  for  sale. 
There  is  no  question  of  any  violation  of  price  ceil- 
ings as  to  the  individual  commodities;  the  charge 
is  that  the  total  price  received  by  the  defendant 
for  the  whisky  plus  the  unwanted  [13]  commodity, 
exceeded  the  maximum  price  established  by  the 
Regulation  for  the  whiskey.  The  controlling  sec- 
tion of  the  Regulation  is  Section  7.8  (b)  (Amend- 
ment 15,  effective  May  8,  1944),  which  reads  as 
follows : 

*'(b)  Evasion.  The  provisions  of  this  regula- 
tion shall  not  be  evaded,  whether  by  direct  or  indi- 
rect methods,  in  connection  with  an  offer,  solicita- 
tion, agreement,  sale,  delivery,  purchase  or  receipt, 
of  or  relating  to  any  commodity,  or  service  cov- 
ered by  this  regulation,  alone  or  in  conjunction 
with  any  other  commodity  or  service  or  by  way  of 
finder's  fees,  brokerage,  commission,  service,  trans- 
portation or  other  charge  or  discount,  premium  or 
other  privilege;  by  tying  agreement,  combination 
sales,  or  trade  understanding;  by  any  change  in 
style  or  manner  of  packing ;  by  requiring  the  buyer 
to  purchase  packaged  distilled  spirits  or  wine  on 
a  per  drink  basis;  or  in  any  other  way.  The  spe- 
cific enumeration  of  acts  constituting  evasion  is 
illustrative  but  not  exclusive." 

The  Court  finds,  from  the  evidence,  that  the 
defendant  has  violated  the  Regulation  and  spe- 
cifically by  tying  agreements  and  combination  sales 
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prohibited  in  said  Section  7.8  (b).  The  facts  justify 
the  restraint  prayed  for.    Accordingly,  it  is  hereby 

Ordered  that  defendant,  its  agents,  servants,  em- 
ployees, attorneys,  and  all  persons  in  active  concert 
or  participation  with  the  defendant,  be  and  the 
same  are  hereby  Enjoined  from 

Directly  or  indirectly  selling  or  delivering  im- 
ported whiskey  or  domestic  whiskey  to  purchasers 
who  ordered  the  same  and  whose  orders  are  accepted 
by  defendant  only  on  condition  that  such  purchaser 
accept  delivery  also  of  and  pay  for  imported  or 
domestic  rum,  gin,  tequila,  vodka,  or  other  bever- 
ages, including  wines,  or  any  other  commodity;  and 
from  directly  or  indirectly  selling  or  delivering 
imported  whiskey  or  domestic  whiskey,  or  other 
distilled  spirits  and  wines,  at  prices  [14]  in  excess 
of  the  Maximum  Price  Regulation  No.  445,  as 
amended  or  revised,  or  as  hereafter  amended  or 
revised,  or  otherwise  violating  said  Regulation,  or 
attempting  or  agreeing  to  do  anything  in  violation 
thereof. 

It  is  therefore  Ordered  that  judgment  be  entered 
herein  in  favor  of  plaintiff,  as  prayed,  on  findings 
of  fact  and  conclusions  of  law,  the  respective 
parties  to  pay  their  ow^n  costs. 

Dated:    April  19,  1945. 

MICHAEL  J.  ROCHE 

United  States  District  Judge. 

[Endorsed] :    Filed  Apr.  19,  1945.  [15] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF    LAW 

The  above  entitled  action  came  on  regularly  for 
trial  in  the  above  entitled  Court,  sitting  without  a 
jury,  Honorable  Michael  J.  Roche,  judge  presiding, 
W.  H.  Brunner  and  Richard  Coblentz,  by  Richard 
Coblentz,  Esquire,  appearing  for  plaintiff,  and 
Thomas,  Beedy,  Nelson  &  King,  by  Louis  S.  Beedy 
and  John  B.  King,  Esquires,  appearing  for  de- 
fendant, and  said  action  having  been  tried  on  the 
1st  day  of  March,  1945,  and  evidence  both  oral  and 
documentary  having  been  introduced,  and  said 
action  having  been  submitted  for  decision,  the 
Court,  being  fully  advised  now  makes  its  findings 
of  fact  as  follows:  [16] 

FINDINGS  OF  FACT 

I. 

Each  and  all  of  the  allegations  contained  in 
Paragraph  I,  of  the  Complaint  for  Injunction  on 
file  in  the  above  entitled  action  are  true. 

II. 

Each  and  all  of  the  allegations  contained  in 
Paragraph  II,  of  said  Complaint  are  true. 

III. 

Each  and  all  of  the  allegations  contained  in 
Paragraph  III,  of  said  Complaint  are  true. 
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IV. 

Each  and  all  of  the  allegations  contained  in 
Paragraph  IV,  of  said  Complaint  are  true. 

V. 

Each    and   all    of   the    allegations   contained   in 
Paragraph  V,  of  said  Complaint  are  true. 
CONCLUSIONS  OF  LAW 

As  conclusions  of  law  from  the  foregoing  facts, 
the  Court  finds  that : 

I. 

Plaintiff  is  entitled  to  judgment  that  defendant, 
its  agents,  servants,  employees,  attorneys,  and  all 
persons  in  active  concert  or  participation  with  the 
defendant  be,  and  the  same  are  hereby,  enjoined 
from 

Directly  or  indirectly  selling  or  delivering  im- 
ported w^hiskey  or  domestic  whiskey  to  purchasers 
who  ordered  the  same  and  whose  orders  are  ac- 
cepted by  defendant  only  on  condition  that  such 
purchaser  accept  delivery  also  of  and  pay  for  im- 
ported or  domestic  rum,  gin,  tequila,  vodka,  or 
other  beverages,  including  [17]  wines,  or  any 
other  commodity;  and  from  directly  or  indirectly 
selling  or  delivering  imported  whiskey  or  domestic 
whiskey,  or  other  distilled  spirits  and  wines,  at 
prices  in  excess  of  the  Maximum  Price  Regulation 
No.  445,  as  amended  or  revised,  or  as  hereafter 
amended  or  revised,  or  otherwise  violating  said 
RegTilation,  or  attempting  or  agreeing  to  do  any- 
thing in  violation  thereof. 
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Judgment  is  hereby  ordered,  to  be  entered  ac- 
cordingly. 

Dated  at  San  Francisco,  California,  this  10th  day 
of  May,  1945. 

MICHAEL  J.  ROCHE 

United  States  District  Judge 

Approved  as  to  form,  as  provided  in  Rule  5  (d)- 
THOMAS,  BEEDY,  NELSON  & 
KING 

By 

Attorneys  for  Defendant 

Not  approved  as  to  form,  as  provided  in  Rule 
5  (d)  of  the  Rules  of  Practice  of  the  above  entitled 
Court,  for  the  reason  that  the  foregoing  proposed 
findings  of  fact  are  not  stated  specially  as  required 
by  Section  52(a)  of  the  Federal  Rules  of  Civil 
Procedure. 

THOMAS,  BEEDY,  NELSON  & 
KING, 

By  LOUIS  S.  BEEDY 

Attorneys  for  Defendant. 

[Endorsed] :  Lodged  May  4,  1945.  Filed  May  10, 
1945.  [18] 
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In  the  District  Court  of  the  United  States,  North- 
ern District  of  California,   Southern  Division 

No.  23628-R 

CHESTER    BOWLES,    Administrator,    Office    of 
Price  Administration, 

Plaintiff, 

vs. 

COFFIN-REDINGTON  &  CO.,  a  Corporation,  311 
Folsom  Street,  San  Francisco,  California, 

Defendant. 

JUDGMENT  FOR  PERMANENT 
INJUNCTION 

The  above  entitled  action  came  on  regularly  for 
trial  in  the  above  entitled  Court,  sitting  without 
a  jury.  Honorable  Michael  J.  Roche,  judge  presid- 
ing, W.  H.  Brunner  and  Richard  Coblentz,  by  Rich- 
ard Coblentz,  Esquire,  appearing  for  plaintiff,  and 
Thomas,  Beedy,  Nelson  &  King,  by  Louis  S.  Beedy 
and  John  B.  King,  Esquires,  appearing  for  defend- 
ant, and  said  action  having  been  tried  on  the  1st 
day  of  March,  1945,  and  evidence  both  oral  and 
documentary  having  been  introduced  and  said  ac- 
tion having  been  submitted  for  decision,  and  writ- 
ten Findings  of  Fact  and  Conclusions  of  Law,  hav- 
ing heretofore  been  filed,  and  the  Court  being  fully 
advised,  - 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that : 

Defendant  its  agents,  servants,  employees,  attor- 
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neys  [19]  and  all  persons  in  active  concert  and  par- 
ticipation with  the  defendant  be,  and  they  are  here- 
by, enjoined  from 

Directly  or  indirectly  selling  or  delivering  im- 
ported whiskey  or  domestic  whiskey  to  purchasers 
who  ordered  the  same  and  whose  orders  are  accepted 
by  defendant  only  on  condition  that  such  pur- 
chaser accept  delivery  also  of  and  pay  for  imported 
or  domestic  rum,  gin,  tequila,  vodka,  or  other  bev- 
erages, including  wines,  or  any  other  commodity; 
and  from  directly  or  indirectly  selling  or  deliver- 
ing imported  whiskey  or  domestic  whiskey,  or  other 
distilled  spirits  and  wines,  at  prices  in  excess  of 
the  Maximum  Price  Regulation  No.  445,  as  amended 
or  revised,  or  as  hereafter  amended  or  revised,  or 
otherwise  violating  said  Regulation,  or  attempting 
or  agreeing  to  do  anything  in  violation  thereof. 

Dated  at  San  Francisco,  California,  this  10th 
day  of  May,  1945. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

Approved  as  to  form,  as  provided  in  Rule  5(d). 
THOMAS,  BEEDY,  NELSON  & 
KING, 

By:  LOUIS  S.  BEEDY, 

Attorneys  for  Defendant. 

[Endorsed]:     Filed  May  10,  1945.  [20] 


20  Coffin-Redington  Company  vs. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  Is  Hereby  Given  that  Coffin-Redington 
&  Co.,  a  corporation,  the  defendant  above  named, 
hereby  appeals  to  the  United  States  Circuit  Court 
of  Appeals,  Ninth  Circuit,  from  the  final  judg- 
ment entered  in  this  action  on  May  10,  1945. 

THOMAS,  BEEDY,  NELSON  & 
KING, 
Attorneys  for  Defendant. 
Of  Counsel: 

LOUIS  S.  BEEDY, 
JOHN  BENNETT  KING. 

[Endorsed] :     Filed  July  12,  1945.  [21] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME 
Good  Cause  Appearing  Therefor,  it  is  hereby  Or- 
dered that  the  defendant  above  named  may  have 
to  and  including  the  29th  day  of  September,  1945, 
in  which  to  file  the  Record  on  Appeal  with  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 
Dated:   August  17th,  1945. 
ST.  SURE, 

Judge   of   the   United    States 
District  Court. 
Approved  Aug.  17,  1945. 

HERBERT  H.  BENT, 
Attorney  for  Plaintiff. 

[Endorsed]:     Filed  Aug.  17,  1945.   [22] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Defendant  above  named  hereby  designates  the 
portions  of  the  record,  proceedings  and  evidence 
which  it  desires  included  in  the  Record  on  Appeal: 

1.  Complaint  for  Injunction; 

2.  Answer  of  Defendant, 

3.  Interrogatories ; 

4.  Answers  to  Interrogatories ; 

5.  Reporter's  Transcript; 

6.  All  evidence  introduced  at  the  trial; 

7.  Findings  of  Fact  and  Conclusions  of  Law; 

8.  Order  that   Injunction  Issue; 

9.  Judgment  for  Permanent  Injunction; 

10.  Notice   of  Appeal; 

11.  Order  Extending  Time  to  File  Record  on 
Appeal  with  Circuit  Court  of  Appeals; 

12.  Stipulation  as  to  Reporter's  Transcript; 

13.  Statement  of  Points  upon  Which  Defendant 
will  Reply  Upon  Appeal; 

14.  Designation  of  Contents  of  Record  on  Ap- 
peal. 
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Dated   at   San   Francisco,    California,   this   29th 
day  of  August,  1945. 

THOMAS,  BEEDY,  NELSON  & 
KINO, 
Attorneys  for  Defendant. 
Receipt  of  a  copy  of  the  foregoing  is  hereby  ad- 
mitted this  29th  day  of  August,  1945. 

HERBERT  H.  BENT, 
Attorney  for  Plaintiff. 

[Endorsed]:     Filed  Aug.  30,  1945.  [24] 
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STATEMENT    OF    POINTS    UPON    WHICH 
DEFENDANT  WILL  RELY  UPON  APPEAL 

Defendant  proposes,  upon  its  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  rely  upon  the  following  points 
as  error: 

I. 

There  was  insufficient  evidence  to  support  the 
finding  of  the  trial  coui't  that  the  allegations  con- 
tained in  paragraph  I  of  the  Complaint  for  In- 
junction were  true. 

II. 

There  was  insuificient  evidence  to  support  the 
finding  [25]  of  the  trial  court  that  the  allegations 
contained  in  paragraph  IV  of  the  Complaint  for 
Injunction  were  true. 

III. 

There  was  insufficient  evidence  to  support  the 
finding  of  the  trial  court  that  the  allegations  con- 
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tained  in  paragraph  V  of  the  Complaint  for  In- 
junction were  true. 

IV. 
The  trial  court  erred  in  concluding  as  a  matter 
of  law  that  i^laintiff  was  entitled  to  judgment  that 
defendant,  its  agents,  servants,  employees,  attor- 
neys, and  all  persons  in  active  concert  or  participa- 
tion with  defendant  should  be  enjoined  from  di- 
rectly or  indirectly  selling  or  delivering  imported 
whiskey  or  domestic  whiskey  to  purchasers  who  or- 
dered the  same  and  whose  orders  were  accepted 
by  defendant  only  on  condition  that  such  purchaser 
accept  delivery  also  of  and  pay  for  imported  or 
domestic  rum,  gin,  tequila,  vodka,  or  other  bever- 
ages, including  wines,  or  any  other  commodity ;  and 
from  directly  or  indirectly  selling  or  delivering 
imported  whiskey  or  domestic  whiskey,  or  other 
distilled  spirits  and  wines,  at  prices  in  excess  of 
the  Maximum  Price  Regulation  No.  445,  as  amend- 
ed or  revised,  or  as  hereafter  amended  or  revised, 
or  otherwise  violating  said  Regulation,  or  attempt- 
ing or  agreeing  to  do  anything  in  violation  thereof. 

THOMAS,  BEEDY,  NELSON  & 
KING, 

Attorneys  for  Defendant. 

Receipt  of  a  copy  of  the  foregoing  is  hereby  ad- 
mitted this  28th  day  of  August,  1945. 

HERBERT  H.  BENT, 
Attorney  for  Plaintiff. 

[Endorsed] :   Filed  Aug.  30,  1945.  [26] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  REPORTER'S 
TRANSCRIPT 

It  is  hereby  stipulated,  in  accordance  with  Rule 
21  of  General  Rules  of  Practice  of  the  above-enti- 
tled Court,  that  only  one  copy  of  the  Reporter's 
Transcript  need  be  filed. 

Dated  at  San  Francisco,  California,  this  29th 
day  of  August,  1945. 

HERBERT  H.  BENT, 
Attorney  for  Plaintiff. 

THOMAS,  BEEDY,  NELSON  & 
KING, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  Aug.  30,  1945.  [27] 


District  Court  of  the  Ignited  States,  Northern 
District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  L'nited  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  27 
pages,  numbered  from  1  to  27,  inclusive,  contain  a 
proceedings  in  the  case  of  Chester  Bowles,  Admin- 
istrator, Plaintiff,  vs.  Coffin-Redington  &  Co.,  De- 
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fendant,  No.  23268-R,  as  the  same  now  remain  on 
file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $3.20  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  21st  day  of  Sep- 
tember, A.D.  1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

M.  E.  BUREN, 

Deputy  Clerk.  [28] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California 

Before:  Hon.  Michael  J.  Roche,  Judge. 

No.  23628-R 

CHESTER  BOWLES,  Administrator,  Office  of 
Price  Administration, 

Plaintiff, 

vs. 

COFFIN-REDINGTON  &  CO.,  a  Corporation,  311 
Folsom  Street,  San  Francisco,   California, 

Defendant. 

Thursday,  March  1,  1945 

Counsel  Appearing: 

For  Plaintiff :     Richard  Coblentz,  Esq. 

For  Defendant :     Louis  S.  Beedy,  Esq.,  John  B. 
King,  Esq. 

The  Clerk:    Bowles  v.  Coffin-Redington. 

Mr.  Coblentz:     Ready. 

Mr.  Beedy:     Ready. 

Mr.  Coblentz:  If  your  Honor  please,  this  is  an 
action  for  an  injunction.  It  is  the  first  of  a  series 
of  cases  which  involves  not  a  violation  of  a  ceiling 
price  of  a  particular  item,  but  a  tie-in  sale  of  liquor, 
for  example  if  the  ceiling  price  [1*]  of  whisky  is  $5 
and  the  ceiling  price  of  gin,  for  example,  was  $5, 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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and  the  ceiling  price  of  whisky  is  $5,  and  a  person 
asks  for  whisky  alone  and  is  refused,  and  he  is 
given  whisky  and  gin  for  $10,  the  sum  of  the  two 
ceiling  prices,  it  is  our  position  that  that  is  re- 
quiring him  to  pay  $10  for  the  whisky,  which  is  over 
the  $5  ceiling. 

The  Court:  Was  all  of  the  liquor  within  the 
ceiling,  each  separate  item? 

Mr.  Coblentz:  I  don't  want  to  be  tied  down 
that  it  was  in  this  case,  but  for  the  purpose  of  this 
case  I  will  make  the  stipulation  that  each  item,  it- 
self, was  within  the  ceiling.   Is  that  satisfactory? 

Mr.  Beedy :    That  is  the  fact. 

Mr.  Coblentz:  For  the  purpose  of  this  case  we 
will  so  stipulate. 

The  Court:     Is  there  any  question  about  it? 

Mr.  Coblentz:  I  think  there  were  one  or  two 
items,  but  we  are  not  concerned  with  that. 

The  Court:  Before  we  go  any  further,  what  is 
the  matter  now  before  the  Court,  and  what  is  the 
question  for  final  decision? 

Mr.  Coblentz:  As  to  whether  or  not  the  defend- 
ant refused  to  sell  items  of  liquor  at  the  ceiling 
price  but  required  that  they  purchase  other  items 
that  they  did  not  want  and  paid  for  them,  so  that 
the  amount  paid  is  greater  than  the  ceiling  for  [2] 
the  item  which  was  desired. 

The  Court:    In  violation  of  the  regulations? 

Mr.  Coblentz:     In  violation  of  the  regulations. 

The  Court:  All  right,  read  the  regulations  as 
to  the  violation. 

Mr.  Coblentz :    Here  is  one  with  all  of  the  amend- 
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merits  attached  to  it,  and  that  is  section  5.3,  and 
section  5.4,  subdivision  (b). 

Mr.  Beedy:  You  mean  section  7.4(a),  subdivi- 
sion (b)  ? 

Mr.  Coblentz:  Well,  that  may  also  be  involved, 
but  the  matter  of  figuring  the  ceiling  price  for 
v^holesalers  is  provided  for  in  section  5.4. 

The  Court:     Read  it. 

Mr.  Coblentz:  "A  wholesaler's  initial  maximum 
price  per  case  to  retailers  shall  be  his  net  cost  per 
case  (figured  according  to  section  5.3),  for  his  lat- 
est base  purchase  of  the  item,  or  if  he  made  no  base 
purchase  of  the  item  since  March,  1942,  his  net 
cost  per  case  (figured  according  to  section  5.3)  for 
his  most  recent  purchase  of  the  item  from  any 
supplier,  multiplied  by  the  percentage  mark-up  for 
the  item  being  priced,  as  follows." 

Does  your  Honor  want  the  rest  of  it? 

The  Court:  I  want  to  get  your  thought,  keep- 
ing in  mind  the  issue  we  have  involved  and  the 
relation  to  our  problem. 

Mr.  Coblentz:  One  of  the  items,  we  will  show, 
has  a  [3]  ceiling  of  $5,  and  a  customer  wanted  to 
buy  that  for  $5,  and  the  defendant  refuses  to  make 
the  sale 

The  Court:  Is  there  any  legal  obligation  for 
him  to  sell  if? 

Mr.  Coblentz:  No.  However,  the  defendant  pro- 
ceeds to  say  that  if  you  will  buy  gin  for  $5  we  will 
then  supply  you  with  the  whisky  you  want  for  $5. 
The  customer  does  not  want  the  gin  but  he  wants 
the  whisky  so  badly  that  he  buys  the  two  items, 
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thereby  paying  $10  for  the  whisky  and  for  an  item 
that  he  does  not  want. 

The  Court:  The  ceiling  is  $5  and  he  is  willing 
to  do  that,  what  are  we  going  to  do  about  if? 

Mr.  Coblentz:     I  think  we  ought  to  enjoin  that. 

The  Court:  Where  is  the  law  that  justifies  us  in 
doing  it,  if  it  is  true  that  the  gin  is  sold  at  ceiling 
and  the  whiskey  sold  at  ceiling?    Is  that  true"? 

Mr.  Coblentz:     That  is  true. 

The  Court:  I  will  give  you  a  record  on  it.  Pro- 
ceed.  You  are  asking  for  an  injunction? 

Mr.  Coblentz :     That  is  correct. 

The  Court:    Proceed. 

Mr.  Coblentz:     I  will  call  Mrs.  Parker. 


MATTIE  R.  PARKER, 

called  as  a  witness  by  the  Plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court,  please?  [4] 

A.     Mattie  R.  Parker. 

Mr.  Coblentz:  Q.  Mrs.  Parker,  are  you  the 
owner  and  manager  of  a  pharmacy  in  Berkeley 
known  as  the  West  Berkeley  Pharmacy? 

A.     I  am. 

Q.     At  1523  San  Pablo  Avenue?  A.     Yes. 

Q.    Do  you  handle,  do  you  sell  at  retail  liquor? 

A.    I  do. 

Q.     For  how  long  have  you  been  doing  that? 

A.    About  8%  years. 
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Q.  Have  you  in  the  j^ast  year  purchased  any 
liquor  from  Coffin-Redington?  A.     I  have. 

Q.  Did  you  receive  liquor  during  that  time 
which  you  did  not  order? 

A.  Well,  I  received  anything  that  I  could  get, 
all  of  the  goods  that  were  allocated — I  took  what 
I  could  get  without  question. 

Q.  I  will  show  you  some  invoices  which  I  will 
identify  as  we  go  along,  of  Coffin-Redington.  One 
is  dated,  the  date  of  the  order  is  July  25;  the  date 
of  the  invoice  is  July  28.  It  invoices  you  for  one- 
half  case  of  Calvert  Special  and  one  case  of  Ra- 
vert  Brandy.  Did  you  order  the  brandy  on  that 
invoice  ? 

A.  Well,  I  did  not  order  every  one.  All  of  that 
stuff  was  allocated  at  that  time. 

Q.     Did  you  want  either  of  them? 

A.    Yes,  I  wanted  the  brandy. 

Q.     You  wanted  the  brandy  and  also  the  whisky  ? 

A.     Yes. 

Q.  There  is  an  invoice  of  June  21  for  half  a 
case  of  Calvert  Lord,  %  case  Old  Fitz,  and  a  case 
of  Marin  Rum  Gold.   Did  you  want  all  of  those? 

A.     Well,  I  did  not  refuse  any  of  them.  [5] 

Q.     Did  you  order  any  of  them? 

A.  I  did  not  order  them,  I  took  what  was  allo- 
cated to  me. 

Q.     Did  you  want  the  rum? 

A.  I  did  not  refuse  any  of  it.  Naturally,  whisky 
being  the  biggest  seller,  and  they  being  out  of 
whisky,  I  did  not  refuse  any  of  it. 
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Q.  Here  is  one  of  May  25,  %  case  Calvert  Re- 
serve, 1/2  case  Old  Fitz,  I/2  ease  Nautical  Rum, 
%  case  Hermosa  Tequila.  A.     Yes. 

Q.     Did  you  order  those  items'? 

A.  No,  I  took  whatever  I  could  get,  whatever 
I  was  allocated. 

Q.     Did  you  want  each  of  them? 

A.  Well,  I  wanted  to  get  anything  I  could  get, 
but,  as  I  said  before,  I  preferred  to  have  whisky. 

Q.  Here  is  one  of  March  2,  for  %  case  of  Cal- 
vert Special,  14  case  Old  Fitz  and  1  case  Marin 
Rum  Gold.   Did  you  order  any  of  those? 

A.     No,  I  took  whatever  I  could  get. 

Q.  Do  you  have  any  of  those  items  left  now  from 
this  invoice? 

A.  I  might  have,  I  don't  know,  but  I  have  or- 
dered others  since  then. 

Q.     Of  Tequila?  A.     Yes. 

Q.     You  ordered  that? 

A.     I  have  ordered  Tequila  since  then. 

Q.  Do  you  remember  a  visit  from  an  investi- 
gator of  the  Office  of  Price  Administration  in 
August,  last  year?  A.    Yes. 

Q.     Do  you  remember  his  name? 

A.     No,  I  do  not. 

Q.  Would  you  recognize  it  as  Frank  Richard- 
son? 

A.     I  think  I  [6]  remember  hearing  that  name. 

Q.  Do  you  remember  making  a  written  state- 
ment for  him  ? 
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A.  I  remember  he  wrote  out  something  and  asked 
me  to  sign  it  and  wanted  my  inventory. 

Q.     You  mean  inventory,  or  invoices'? 

A.     Invoices. 

Q.     You  read  that  over  and  signed  it  ? 

A.  I  read  that  over  and  signed  it.  He  insisted  on 
my  doing  it  and  I  did  not  refuse. 

Q.  Do  you  recall  that  that  statement  said  that  in 
the  purchases  of  my  merchandise  for  this  store  I 
many  times  took  merchandise  that  I  did  not  order 
or  want.  I  just  took  what  they  sent  me  in  order  to 
get  my  allotment  of  whisky.  In  several  instances 
merchandise  was  sent  me  that  I  would  not  have  or- 
dered, such  as  rum  and  gin. 

Mr.  Beedy:  If  your  Honor  please,  that  is  cross- 
examination  of  his  witness. 

Mr.  Coblentz :  It  is,  certainly.  It  is  obvious  that 
this  witness  has  been  reached. 

The  Court :  Just  what  do  you  mean  by  that,  ' '  has 
been  reached  ?  " 

Mr.  Coblentz:  I  mean  that  the  defendant  has 
through  its  agents  or  in  some  manner  approached 
these  witnesses  and  told  them,  "Now  you  are  in  busi- 
ness, and  if  you  ever  expect  to  get  any  more  whisky 
from  us  or  from  anyone  else  you  will  have  to  change 
your  testimony,  and  you  will  have  to  state  that  the 
Government  Agents  came  to  you  and  told  you  if  you 
did  not  sign  you  will  [7]  get  into  a  lot  of  trouble  with 
the  Government,"  and  they  demanded  in  this  case, 
as  the  record  will  show,  answers  to  interrogatories 
saying  who  the  witnesses  would  be,  showing  what 
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sales  had  been  made,  and  thereafter  they  caused  to 
be  published  in  the  ' '  Chronicle  "  in  a  very  prominent 
place, — I  do  not  mean  that  they  influen^ced  the 
' '  Chronicle, ' '  but  they  got  it  to  their  attention  in  such 
a  way  as  to  have  it  published,  so  that  not  only  this  de- 
fendant would  not  supply  them,  but  none  of  the 
others  in  the  wholesale  business  would  if  they  did 
testify. 

The  Court :    You  have  made  a  statement.    Do  you 
intend  to  prove  that  ? 

Mr.  Coblentz:    Yes,  I  will,  by  the  testimony  that 
we  will  put  on  here  this  morning. 

The  Court :    Proceed  and  prove  it. 

Mr.  Coblentz:    Q.    The  question  is,  do  you  recall 
having  made  that  statement? 

A.  I  do  not  recall  exactly  making  that  statement, 
no. 

Q.     Well,  if  I  show  it  to  you 

A.  (Interrupting)  But  I  signed  what  he  wrote 
down ;  you  know,  in  the  store  I  am  busy,  I  am  there 
alone,  I  have  two,  three,  four  or  five  or  six  people  in 
the  store  at  all  times,  and  whenever  a  salesman  comes 
in,  or  in  this  case  where  the  OPA  man  came  in,  like 
that,  I  take  a  minute  to  wait  on  a  customer,  and  I 
could  not  concentrate  and  give  him  my  full  thought 
about  that.  He  wrote  out  something  and  asked  me 
to  sign  it.  I  hurriedly  glanced  through  it,  and  [8]  I 
thought  I  must  sign  it,  there  is  nothing  in  there  that 
is  harmful  in  any  way  to  me,  or  anyone  else,  and  I 
signed  it,  and  then  proceeded  to  forget  about  it. 
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Mr.  Coblentz :  I  think  that  is  all  from  this  wit- 
ness. 

Mr.  Beedy :  I  thought  he  was  going  to  prove  that 
Mrs.  Parker  was  reached. 

The  Court:  We  will  have  to  get  through  with 
the  witness.    Proceed. 

Cross  Examination 

Mr.  Beedy :  Q.  Mrs.  Parker,  how  long  have  you 
been  buying  liquors  from  Coffin-Redington- 

A.     For  sometime ;  it  was  8%  years  last  August. 

Q.  And  has  Mr.  Duffy,  their  salesman,  been  call- 
ing on  you  for  liquor  orders  since  about  August  of 
1944?  A.     Yes. 

Q.  You  do  a  drug  business,  as  well  as  a  liquor 
business  ?  A.     Yes. 

Q.  It  had  been  the  practice  to  send  you  orders  of 
drugs  and  liquors  that  they  thought  that  you  wanted, 
prior  to  that  time,  isn't  that  so? 

A.     Yes. 

Q.  And  you  knew,  did  you  not,  that  if  any  item 
was  sent  to  you,  w^hether  drugs  or  liquor,  you  had 
the  privilege  of  returning  it  if  you  did  not  want  it? 

A.     Surely. 

Q.  And  from  time  to  time  you  did  return  items 
of  liquor  and  drugs  that  you  did  not  want,  isn't  that 
so? 

The  Court :  What  is  your  answer  ?  The  reporter 
must  get  do\vn  your  answer.  A.     Yes.  [9] 

Mr.  Beedy:    Q.    Now,  it  is  a  fact,  is  it  not,  Mrs. 
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Parker,  that  in  1942  and  later  than  that  whisky  be- 
came very  scarce;  isn't  that  so? 

A.     That  is  right. 

Q.  And  if  you  wanted  to  continue  in  the  liquor 
business  you  had  to  get  some  other  type  of  alcoholic 
beverage  to  sell  to  your  customers.    Isn  't  that  so  ? 

A.     That  is  right. 

Q.  And  isn't  that  the  reason  that  you  bought 
rum  and  Tequila  and  brandy  and  these  other  items 
that  are  spoken  of?  A.     Yes. 

Q.  You  bought  them  many  times  after  the  orders 
that  counsel  has  referred  you  to,  isn't  that  so? 

A.     Yes. 

Mr.  Beedy :    That  is  all,  Mrs.  Parker. 

Redirect  Examination 

Mr.  Coblentz:  Q.  I  will  ask  you,  Mrs.  Parker, 
when  was  the  last  time  that  Mr.  Duffy  called  on  you  ? 

A.     Two  weeks  ago. 

Q.     And  prior  to  that? 

A.     He  called  on  me  every  two  weeks. 

Q.  Weren't  some  of  these  orders  made  over  the 
telephone?  A.     What  do  you  mean? 

Q.  The  orders  that  you  gave  to  Coffin-Reding- 
ton. 

A.  Oh,  yes,  I  called  on  them  every  time  I  had 
orders  in  the  meantime. 

Q.     Then  they  sent  you  some  without  any  orders  ? 

A.  Well,  they  sent  me  all  that  list  that  is  on  the 
allocation  list,  they  sent  it  out  whenever  it  came  in. 
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Q.  If  that  is  the  case,  what  did  Mr.  Duffy  call  on 
you  for? 

A.  Why  does  any  salesman  call  a  place  of  busi- 
ness for? 

Q.     I  am  asking  you  the  question. 

A.  Well,  that  is  what  a  salesman  [10]  is  for,  to 
call  on  a  house  every  so  often  and  keep  in  contact 
with  the  house,  and  present  their  new  goods. 

Q.  When  was  the  last  time  that  you  returned  any 
liquor  to  Coffin-Redington? 

A.  I  have  not  returned  any  liquor,  I  do  not  think 
I  returned  any  liquor,  as  I  was  keeping  all  I  could 
get. 

Mr.  Coblentz :    That  is  all. 

Mr.  Beedy :    That  is  all. 


A.  FERRONI, 

called  as  a  witness  by  plaintiff,  sworn. 

The  Clerk:  Q.  Will  you  state  your  name  to  the 
Court?  What  is  your  name? 

A.    A.  Ferroni. 

Direct  Examinatoin 

Mr.  Coblentz :  Q.  Mr.  Ferroni,  you  run  a  restau- 
rant in  San  Francisco  called  the  Transport  Cafe,  lo- 
cated at  1901  Union  Street,  San  Francisco? 

A.    Yes. 

Q.     How  long  have  you  been  in  business  ? 

A.     About  fourteen  vears. 
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Q.     You  have  been  previously  an  owner? 

A.     I  was  part  owner  once,  for  one  year. 

Q.     When  was  that? 

A.     In"  1940,  I  think. 

Q.  Do  you  recall  making  purchases  within  the 
last  year  from  CofQn-Redington,  of  liquor  ? 

A.     Yes,  I  did  business  with  Coffin-Reding-ton. 

Q.  When  you  ordered  you  did  order  some  whisky 
from  them?  A.     Sure.  [11] 

Q.  Were  you  told  at  that  time  that  you  could  not 
have  any  whisky  without  buying  other  liquor? 

A.     No. 

Q.     How  did  you  make  your  purchases? 

A.     What  do  you  mean? 

Q.  Did  you  order  them  over  the  telephone,  or  did 
you  have  a  salesman  come  in? 

A.  No,  they  came  over  every  couple  of  weeks,  they 
passed  by  and  I  ordered  some  more  stuff  every  two 
weeks. 

Q.    Who  was  it  that  would  come  in? 

A.     Levy. 

Q.    A  man  by  the  name  of  Levy?  A.     Yes. 

Q.  Didn't  he  tell  you  in  June  of  last  year  that  if 
you  wanted  to  make  a  deal  he  would  let  you  have  10 
cases  of  Fitzgerald  Whisky  if  you  took  12  cases  of 
Hermosa  Tequila  and  3  cases  of  Anis  Gorilla  ? 

A.  He  didn't  tell  me  that.  I  say  I  would  like  to 
have  10  cases  of  whisky,  and  we  talked  and  talked, 
and  he  asked  me  if  I  wanted  a  dozen  cases  of  Tequila, 
and  2  or  3  cases  of  the  Anis  Gorilla. 
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Q.  Haven 't  you  any  recollection  of  what  he  made 
you  take  f 

Mr.  Beedy:  I  object  to  that  as  there  is  no  foun- 
dation laid  that  he  made  him  take  anything  that  he 
did  not  want.    I  ask  that  that  go  out. 

The  Court :    It  may  go  out. 

A.  What  he  says,  "Do  you  want  to  take  any  Anis 
Gorilla,  about  two  or  three  cases."  I  say  I  will  buy 
that,  and  when  he  talk  about  Tequilla,  I  buy  that.  I 
will  tell  you,  they  don't  force  me  to  buy  anything. 

Mr.  Coblentz:  I  will  ask  that  the  last  statement 
go  out  [12]  as  the  conclusion  of  the  witness. 

The  Court:  I  will  allow  it  to  stay  in.  Develop 
what  the  facts  are. 

Mr.  Coblentz :  Q.  Do  you  recall  having  been  vis- 
ited by  an  investigator  of  the  Office  of  Price  Admin- 
istration in  August  of  last  j^ear  ?  A.     Yes. 

Q.  Do  you  recall  what  conversation  you  had  with 
him? 

A.  Well,  in  the  conversation  he  told  me  they 
forced  me  to  buy  the  Tequila,  one  thing  or  another, 
otherwise  I  don't  get  the  whisky,  but  they  never 
forced  me  to  buy  Tequila,  because  otherwise  they 
don't  give  me  any  whisky. 

Q.     Was  that  your  entire  conversation  with  him  ? 

A.     That  is  all. 

Q.     Do  you  recall  having  signed  this  statement? 

A.  Well,  he  wanted  me  to  sign,  and  he  says, 
"There  is  no  harm  to  sign."  I  didn't  want  to  sign  be- 
cause it  is  a  fact  that  they  never  forced  me  to  buy 
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something  I  did  not  need ;  for  the  last  three  years  I 

didn't  do  that  at  any  time. 

Q.     Do  you  recall  the  name  of  this  investigator  ? 

A.  Well,  I  know  it  is  that  fellow,  there,  I  don't 
remember  his  name. 

Q.     Is  this  the  gentleman  that  you  refer  to? 

A.     Yes. 

Q.     That  is  Mr.  Richardson? 

A.  Yes.  He  told  me  that  he  was  from  the  Gov- 
ernment and  he  wanted  me  to  sign  this  statement, 
and  I  didn't  want  to  sign,  that  didn't  mean  nothing 
to  me,  and  I  said  I  didn't  want  to  cause  them  any 
trouble  because  they  treat  me  nice.  [13] 

Q.     I  show  you  an  invoice. 

Mr.  Beedy :    Which  one  is  that  ? 

Mr.  Coblentz :  Invoice  of  July  11th.  Do  you  re- 
call receiving  these  items  ?  A.     Yes. 

Q.  There  are  three  cases  of  Louis  Caballero. 
What  is  that  ?  A.     That  is  brandy. 

Q.     I  case  Fitzgerald.    That  is  whisky  ? 

A.     That  is  whisky. 

Q.  5/12  of  a  case  of  Walker's  de  luxe.  That  is 
also  whisky?  A.     Yes. 

Q.     5/12  of  a  case  of  Melwood.    AVhatisthat? 

A.     That  is  whisky,  too. 

Q.  %  case  of  Canadian  Club,  %  case  Walker's  de 
luxe,  1  case  Don  Q.  Rum  White,  1  case  Marin  Rum 
Gold,  1/4  case  Bardinet  Cor.  de  Cocoa,  14  case  Sloe 
Gin  Bardinet.  Did  you  use  that  Sloe  Gin  Bardinet 
in  your  coffee  royals'? 

A.     No,  you  can't  use  that  in  coffee  royals. 
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Q.  This  is  the  invoice  of  May  27.  That  shows  one 
case  of  Fitzgerald,  one  case  of  Three  Feathers,  one 
case  of  Banet  Brandy,  one  case  of  Marin  Rum  Heavy. 
Did  you  order  that  rum? 

A.     That  shows  the  stuff  I  order. 

Q.  I  am  going  back  to  the  invoice  of  July.  Did 
you  order  that  Don  Q  Rum  White?  A.     Yes. 

Q.     And  the  Marin  Rum  Gold? 

A.    Yes,  I  ordered  it. 

Q.  Now,  here  is  one  of  June  29,  1  case  of  Fitz- 
gerald, 1  case  of  Baret  Brandy,  V2  case  of  Black  and 
White,  1/4  case  Three  [14]  Feathers,  3  cases  of  Marin 
Rum  Gold,  and  %  case  of  Red  Horse  Sloe  Gin.  Did 
you  order  that  rum  and  that  gin?  A.     Yes. 

Q.    And  on  June  14,  five  cases  of  Anis  Gorilla  ? 

A.    Yes. 

Q.     You  used  that  in  coffee  royals? 

A.     I  used  it  in  coffee  royals. 

Q.  2  cases  of  Fitzgerald,  1  case  of  Walker's  de 
luxe,  and  1  case  of  J.  Baret  Brandy.  A.     Yes. 

Q.  And  on  June  27,  10  cases  of  Fitzgerald,  12 
cases  of  Hermosa  Tequila,  and  3  cases  of  Anis  Go- 
rilla. That  is  on  June  27th  you  ordered  3  cases  of 
Anis  Gorilla  and  then  5  more  on  June  14? 

A.     Yes. 

Q.  So  that  in  thirteen  days,  a  little  less  than  two 
weeks,  you  used  up  5  cases  of  Anis  Gorilla,  a  drop  at 
a  time,  in  coffee  royals? 

Mr.  Beedy :  I  object  to  that.  He  has  not  said  that 
he  used  up  5  cases  or  8  cases.  He  said  he  bought 
them.    We  are  talking  about  his  purchases  of  them. 
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The  Court:  How  many  drops  do  they  put  in  a 
coffee  royal? 

Mr.  Coblentz:  Mr.  Ferroni  told  me  they  put  in 
one  drop. 

Q.  Didn't  you  tell  me  yesterday  that  you  used  one 
drop  in  coffee  royals  1  A.     More  than  one  drop. 

Q.     Two  drops?  A.     Yes. 

Mr.  Coblentz :    That  is  all. 

Cross  Examination 

Mr.  Beedy :  Q.  Mr.  Ferroni,  how  long  have  you 
been  purchasing  [15]  liquor  from  Coffin-Redington  ? 

A.     About  two  years,  something  like  that. 

Q.  Who  is  the  salesman  that  calls  on  you  from 
Coffin-Redington  Company?  A.     Levy. 

Q.     Mr.  Morris  Levy?  A.     Yes. 

Q.     How  often  does  He  call? 

A.     Every  two  weeks. 

Q.  Now,  you  signed  all  of  those  orders  that  Mr. 
Coblentz  has  shown  you,  didn't  you?  A.     Yes. 

Q.  Isn't  it  a  fact,  Mr.  Ferroni,  that  if  you  did 
not  want  any  of  the  articles  that  were  on  those  or- 
ders you  could  have  told  Mr.  Levy  so  and  he  would 
take  it  off?   Isn't  that  right? 

A.     Tell  me  that  again. 

Q.  Strike  out  that  question  and  I  will  ask  an- 
other. 

Do  you  remember  buying  on  June  29,  1944,  Mr. 
Ferroni — that  is  one  of  the  orders  that  Mr.  Cob- 
lentz just  showed  you — 3  cases  of  Marin  Rum  Gold? 

A.    Yes. 
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Q.  Do  you  remember  that  next  day  you  called 
up  Coffin-Redington  Company  and  Mr.  Levy  and 
said  to  liim  that  you  did  not  want  3  cases,  all  you 
wanted  was  2  cases'? 

A.     No,  I  never  called  up. 

Q.  You  never  did?  Did  you  call  up  and  tell 
him  instead  of  three  cases  you  wanted  two  cases, 
and  to  take  off  one  case? 

A.     I  don't  remember. 

Q.     You  don't  remember? 

A.     I  don't  remember.   I  don't  think  I  called  up. 

Q.  Youi"  recollection  is,  then,  that  you  received 
all  of  these  [16]  items  and  used  them  in  your  busi- 
ness, is  that  it?  A.    Yes. 

Q.  Now,  it  is  a  fact,  is  it  not,  Mr.  Ferroni,  that 
you  do  have  a  large  business  in  coffee  royals? 

A.    Yes. 

Q.  What  is  a  coffee  royal?  Isn't  that  coffee  to 
which  has  been  added  liquor  of  some  kind? 

A.  Coffee  with  whisky,  rum,  brandy  or  any- 
thing you  like. 

Q.     Whisky,  rum   or  brandy?  A.     Yes. 

Q.    A  liqueur?  A.     Yes. 

Q.     And  some  Anisette  and  things  of  that  kind? 

A.    Yes. 

Q.  And  you  have  a  large  sale  of  coffee  royals  in 
your  neighborhood?  A.     Yes. 

Q.  Whisky  became  scarce,  didn't  it,  Mr.  Fer- 
roni, along  in  the  latter  part  of  1942  and  '43 — 
whisky  was  getting  harder  to  get,  isn't  that  so? 

A.    Yes. 
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Q.  And  if  you  are  going  to  stay  in  the  liquor 
business  isn't  it  a  fact  that  you  had  to  get  some 
kind  of  alcoholic  beverage  as  a  substitute  for 
whisky  if  you  were  going  to  keep  your  customers'? 

A.  Well,  maybe  whisky  and  all  that  stuff  got 
pretty  scarce,  but  sometimes  I  have  forty  or  fifty 
people  come  over  there  in  one  night  and  they  don't 
buy  anything  only  take  a  coffee  royal. 

Q.  In  other  words,  you  have  forty  or  fifty  cus- 
tomers every  evening  that  come  in  there  for  cof- 
fee royals?  A.    Yes. 

Q.  You  add  whisky,  if  you  have  it,  or  brandy,  or 
tequila,  or  anything  you  have?  A.     Yes.  [17] 

Q.  You  have  plenty  of  storage  space  out  there, 
don't  you,  where  you  can  keep  all  of  these  things 
until  the  time  comes  when  you  want  to  use  them 
in  the  course  of  your  business,  isn't  that  right? 

A.    Yes. 

Q.  It  is  a  fact,  is  it  not,  Mr.  Ferroni,  that 
you  were  often  sold  whisky  alone  without  any  other 
items  ? 

Mr.  Coblentz:  If  your  Honor  please,  I  think 
that  question  should  be  more  specific  as  to  time. 

The  Court:     Fix  the  time. 

Mr.  Beedy:  Well,  around  the  middle  of  1944, 
the  time  we  are  concerned  with  in  this  case,  he 
came  to  see  you  as  a  salesman,  you  wanted  only 
whisky  and  he  took  your  order  for  whisky  with- 
out rimi  or  brandy  or  anything  else,  isn't  that  so? 

A.     Different  times  I  give  orders  for  just  whisky. 

Q.     Just    to    refresh    your    recollection,    I    am 
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showing  him,  Mr.  Coblentz,  an  order  dated  August 
9,  1944,  in  which  Mr.  Ferroni  bought  15  cases  of 
Three  Feathers,  and  there  are  no  other  items  on 
it.  I  show  you  an  order,  Mr.  Ferroni,  that  is  your 
signature,  is  it  not? 

A.     Yes,  I  bought  this  on  the  9th  of  August. 

Q.  That  is  the  invoice,  they  sold  you  15  cases 
of  Three  Feathers  ?  A.    Yes. 

Q.     Three  Feathers  only*? 

A.     Nothing  else,  just  the  whisky. 

Q.  Isn't  it  a  fact  that  there  were  other  occa- 
sions that  they  sold  you  only  whisky  when  whisky 
was  the  only  thing  you  wanted?  A.     Yes.  [18] 

Q.  Of  course,  you  know,  and  he  told  you  that 
whisky  was  allocated,  they  did  not  have  whisky  to 
meet  the  entire  demand,  they  had  to  allocate  it 
amongst    customers,    isn't    that    so?  A.     Yes. 

Q.  And  there  were  times  when  he  let  you  have 
nothing  but  whisky,  isn't  that  so?  A.     Yes. 

Q.     All  you  wanted  of  it  ?  A.    Yes. 

Mr.  Beedy:     That  is  all,  your  Honor. 

Redirect  Examination 

Mr.  Coblentz :  Q.  Mr.  Ferroni,  do  you  recall  the 
date  of  the  visit  of  the  OPA  investigator  to  your 
place?   Do  you  remember  the  date? 

A.  I  don't  remember,  it  is  many  months  ago, 
but  I  don't  remember  the  date. 

Q.  Do  you  recall  that  after  Mr.  Levy  visited 
you A.     I  never  told  him  that. 

Q.     Do  you  recall  giving  the  order  that  appears 
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on  this  invoice  that  Mr.  Beedy  just  showed  you? 

Do  you  remember  ordering  this'? 

A.     15  cases  of  Three  Feathers,  yes. 

Q.     It  shows  the  date  of  the  order  as  August 
8th.    Is  that  the  date  that  you  ordered  it? 

A.     No,  that  is  the  invoice. 

Q.     The  invoice  is  dated  August  9th.    Did  you 
order  that  on  August  8th  ? 

A.     He  came  to  my  place  but  I  don't  remember 
the  exact  date. 

Q.     That  is  correct,  as  far  as  you  remember? 

A.    Yes. 

Mr.  Coblentz:    We  offer  that  in  evidence. 

Mr.  Beedy :     No  objection.  [19] 

The  Court:     It  may  be  admitted  and  marked. 
(The    invoice    of   August    9th    was    marked 
Plaintiff's  Exhibit  1.) 
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MRS.  EDITH  GELSI, 
called  as  a  witness  by  plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court '? 

A.     I  am  Edith  Gelsi. 

Mr.  Coblentz :  Q.  Mrs.  Gelsi,  you  operate  a  tav- 
ern in  Daly  City  I  A.     Correct. 

Q.     What  is  the  name  of  your  tavern? 

A.     Gelsi 's  Tavern. 

Q.     That  is  6278  Mission  Street? 

A.     Correct. 

Q.     How  long  have  you  been  operating? 

A.     It  will  be  nine  years  this  coming  July. 

The  Court :    Is  it  run  in  your  name  ? 

A.     Under  my  own  name. 

Mr.  Coblentz-  Your  husband  helps  you  manage 
it? 

A.     In  the  evening. 

Q.  He  speaks  Italian  and  a  little  broken  Eng- 
lish, is  that  correct?  A.     Yes. 

Q.     But  you  are  the  owner? 

A.     I  am  the  owner. 

Q.  Do  you  recall  purchasing  liquor  from  Cof&n- 
Redington  in  June  of  last  year? 

A.     In  the  early  part  of  June,  yes. 

Q.  Do  you  remember  the  name  of  the  man  who 
called  on  you  ?  Did  a  man  call  on  you  ? 

A.  Yes,  he  calls  on  me  every  two  weeks?  [20] 
his  name  is  Mr.  Guito. 

Q.  Is  he  the  gentleman  that  called  on  you  in 
June  last  year?  A.    Yes,  Mr.  Guito. 
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Q.  That  is  the  occasion  when  you  bought  some 
anchovies  ?  A.     Correct. 

Mr.  Beedy:  I  object  to  going  into  the  question 
of  anchovies  because  it  is  outside  of  the  issues 
made  by  the  complaint. 

Mr.  Coblentz :  Your  Honor,  in  this  case  the  com- 
plaint alleges  that  they  were  required  to  buy  other 
items  than  alcoholic  beverages  in  order  to  get 
whisky.  I  am  merely  identifying  the  particular 
occasion. 

Mr.  Beedy:  The  purpose  of  that  is  to  fix  the 
time,  is  that  if? 

Mr.  Coblentz:     Yes. 

Q.  Will  you  tell  the  Court  in  your  own  language, 
as  well  as  you  can  remember,  what  conversation  you 
had  with  Mr.  Guito  at  that  time?  First,  let  me 
ask  you  when,  as  near  as  you  remember,  did  that 
conversation  take  place,  the  date? 

A.  I  don't  remember  the  date,  at  all.  All  I 
know  is  it  was  the  last  part  of  June. 

Q.     Last  year?  A.    Yes. 

Q.     Do  you  remember  the  time  of  day? 

A.  Well,  it  was  around  noon  time,  between 
eleven  and  twelve  o'clock,  that  is  the  time  he  always 
comes  around  because  my  husband  is  there. 

Q.     Where  did  that  conversation  take  place? 

A.  That  was  in  my  [21]  tavern,  I  was  behind 
the  counter,  and  my  husband  was  in  a  back  room, 
and  he  called  on  me  every  Monday,  and  as  he 
came  in 
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Q.  Just  a  moment.  Was  there  anyone  else  pres- 
ent besides  you  and  your  husband  and  Mr.  Guito  ? 

A.  There  were  a  few  customers  in  the  place,  I 
don't  remember  who  was  there,  how  many  I  don't 
know. 

Q.  Now,  will  you  tell  the  Court  the  conversation, 
what  he  said,  what  you  said,  and  what  your  husband 
said? 

A.  Mr.  Guido  walked  in  the  door  and  he  said, 
' '  Good  morning, ' '  and  I  said,  ' '  How  are  you  ? ' '  And 
he  said,  "Fine,  thank  you,"  and  he  said,  "How  is 
your  husband,"  and  I  said,  "Fine,  he  is  in  the  back 
room,"  so  I  called  for  my  husband,  so  my  husband 
comes  in  the  room,  into  the  tavern,  and  my  husband 
started  talking  to  him,  and  he  said,  "Have  you  any 
liquor  today,  any  whisky  today?"  And  he  says,  "Yes, 
but  not  much,"  and  my  husband  says,  "What  have 
you  got  to  sell?"  And  he  said," We  have  got  some  an- 
chovies." My  husband  said,  "We  don't  need  ancho- 
vies, we  have  no  grocery  store  around  here  and  this 
is  a  tavern,"  and  so  my  husband  said,  "What  else 
have  you  got  besides  anchovies?"  And  he  says, 
"Couldn't  you  use  some  anchovies?"  And  so  my  hus- 
band said,  "Where  is  my  wife?"  And  he  talked  to  me 
and  he  says,  "You  can  send  me  some."  And  so  my 
husband  said,  "What  else  have  you  got?"  So  he 
opened  up  his  show  case,  his  suitcase,  and  he  read  out 
what  he  had  down  in  his  store,  and  so  my  husband 
asked  him,  "Have  you  [22]  any  whiskey?"  And  he 
said,  "We  are  very  low  on  whiskey."  He  said  at  that 
time  it  was  very  scarce,  and  so  he  w^ent  through  the 
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list  from  A  to  Z  what  he  thought  he  could  sell  and 
what  we  could  use  at  the  present  time,  and  we  said 
he  had  a  little  of  everything  else  on  the  shelf,  and 
my  husband  said,  "How  about  some  whiskey."  And 
he  said,  "Well,  I  can  sell  you  half  a  case."  And  then 
he  made  up  the  statement,  and  the  statement  was 
signed  and  he  walked  out.    He  never  had  much  to  say. 

Mr.  Coblentz :     That  is  all. 

Mr.  Beedy:  The  invoice  you  are  referring  to  is 
around  or  a  little  after  the  middle  of  June,  was  it 
nof?  The  date  is  the  23rd,  so  it  was  a  little  past 
the  middle  of  June. 

Mr.  Coblentz:  That  is  the  date  of  the  delivery? 
Isn't  that  the  date  of  delivery? 

Mr.  Beedy :  No,  that  is  the  date  you  put  in  here 
in  answer  to  the  interrogatories  that  we  pro- 
pounded, so  you  fixed  the  date  of  the  invoice  as 
6/23/44,  and  the  invoice  number  was  46146. 

Mr.  Coblentz:  The  conversation  was  had  before 
the  invoice. 

Mr.  Beedy:  I  think  that  is  so.  It  was  around 
the  middle  of  June,  or  after  that. 

Cross-Examination 

Mr.  Beedy:  Q.  Now,  how  long  have  you  been 
purchasing  liquor  from  Coffin-Redington  &  Com- 
pany? 

A.  Well,  it  will  [23]  be  nine  years  I  think  in 
July,  and  I  have  been  living  here  for  the  last  thirty 
years,  and  all  the  business  I  have  had  with  the 
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company  they  always  gave  me  wonderful  service. 

That  is  the  least  I  can  say  about  them. 

They  never  forced  me  to  do  anything. 

Q.     They  never  forced  you  to  take  anything  *? 

A.     No,  that  is  one  thing  they  never  did. 

Q.  So  you  voluntarily  purchased  everything 
that  is  on  all  of  these  invoices'?  A.    Yes. 

Mr.  Coblentz:  I  object  to  that.  That  is  for  the 
Court  to  determine,  whether  the  purchase  was  a 
voluntary  one. 

The  Court:  The  testimony  on  direct  examina- 
tion did  not  indicate  anything  other  than  a  volun- 
tary order.    I  may  be  in  error  about  that. 

Mr.  Coblentz:  If  Your  Honor  please,  I  submit 
that  when  a  salesman  comes  in  and  is  asked  for 
some  whiskey  and  he  says  wdiiskey  is  very  short, 
what  else  can  you  use,  and  it  is  said  my  shelves 
are  filled  with  everything  else,  and  all  I  need  is 
the  whiskey,  and  he  says  what  else  have  you  got, 
and  he  says,  well,  can  you  use  some  anchovies,  and 
he  says  this  is  not  a  grocery  store,  and  he  goes  down 
the  list  and  says  won't  you  take  this  and  won't  you 
take  that,  and  then  afterwards  he  discovers  that 
he  has  some  whiskey  that  he  did  not  have  in  the 
beginning,  that  is  a  violation. 

Mr.  Beedy:  There  was  a  case  of  anchovies  that 
was  in  [24]  the  list,  and  Mrs.  Gelsi  testified  that 
she  and  her  husband  talked  and  she  bought  them 
for  their  own  use,  and  for  what  she  could  sell  to 
her  customers.    That  is  what  she  said. 


52  Coffin-Bcdington   Company   vs. 

(Testimony  of  Mrs.  Edith  Gelsi.) 

The  Court:  How  much  liquor  was  there  in  this 
transaction  ? 

Mr.  Coblentz:  The  invoice  says  one  case  of 
Olympic  Anchovies. 

The  Court:     How  much  liquor? 

Mr.  Coblentz :  One  and  a  half  case  of  Red  Horse 
Slow  Gin,  two  cases  of  Baradi  Rum  Ambar  Gold, 
two  Barardi  Rum  Silver  White,  one-half  case  of 
Havana  Club  Gold,  one-half  case  of  Baret  Brandy, 
and  one-half  case  of  Fitzgerald. 

The  Court:     Those  are  all  modem  brandies. 

Mr.  Beedy:  The  Barardi  is  one  of  the  oldest 
brandies  in  the  rum  business,  and  everybody  wants 
it.    It  is  one  of  the  scarcest. 

The  Court :     Is  that  all  from  this  witness. 

Mr.  Beedy:  I  just  want  to  bring  out  this — you 
ordered  these  anchovies  *? 

A.     Yes,  my  husband  used  them. 

Q.     Didn't  you  use  them  yourself? 

A.  Some,  but  they  are  a  small  can,  No.  2,  and 
now  there  are  only  two  left. 

Q.     Two  cans  out  of  a  case?  A.    Yes. 

Q.     Those  are  two-ounce  cans? 

A.  I  don't  know  just  exactly,  but  they  are  small 
cans. 

Q.     You  wanted  those,  didn't  you? 

A.     Yes.  [25] 

Q.  And  you  signed  all  of  these  orders  volun- 
tarily, or  your  husband  did? 

A.     Yes,  my  husband  did  the  signing,  but  I  take 


Chester  Bowles  53 

(Testimony  of  Mrs.  Edith  Gelsi.) 

everything  in.     I  receive  all  the  merchandise  that 

comes  in,  because  he  is  never  there  when  it  comes  in. 

Q.  Did  you  ever  object  to  any  of  this  merchan- 
dise ■?  A.     No. 

Q.     Did  you  ever  return  any  of  if? 

A.     No,  I  never  did. 

Q.     And  you  have  been  selling  it? 

A.     I  always  did  for  the  last  ten  years. 

The  Court:     We  will  take  a  recess. 
(Recess) 

Mr.  Coblentz:  If  your  Honor  please,  I  have 
located  accurately  now  the  Section  that  Mr.  Beedy 
referred  to. 

The  Court:  Go  on  and  develop  the  facts  and  I 
will  give  you  an  opportunity  to  argue  the  law. 


NAT  LASSER 

called  as  a  witness  by  the  Plaintiff;  sworn. 

The  Clerk :  Will  you  state  your  name  to  the  Court  ? 
The  Witness:     Nat  Lasser. 

Mr.  Coblentz:     Q.     Mr.  Lasser,  you  manage  the 
Carlos  Wines  &  Liquor  Store"?  A.     I  do. 

Q.     And  you  are  the  buyer  there? 
A.     The  buyer  there. 

Q.     That  is  located  at  2080  Chestnut  Street? 
A.     Yes,  sir. 

Q.     That  is  owned  by  your  sister?  A.     Yes. 

Q.     How  long  have  you  been  manager? 
A.     Two  years,  or  two  [26]  and  a  half  years. 
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Q.  Have  you  bought  liquor  during  that  time 
from  Cofftn-Redington  &  Company*? 

A.     All  the  time. 

Q.  Do  you  recall  making  purchases  from  them 
in  June  of  last  year?  A.     I  do. 

Q.  Did  you  take  merchandise  in  that  you  did 
not  order?  A.     Never. 

Q.     Never?  A.     Never. 

Q.  Never  received  any  merchandise  that  you 
did  not  order?  A.     No. 

Q.  And  you  are  what  you  call  the  house  man- 
ager ?  A.     Yes. 

Q.  Do  you  recall  having  made  a  statement  to 
Mr.  Richardson  of  the  Office  of  Price  Administra- 
tion in  August  of  last  year? 

A.  Well,  the  statement  he  made  is  what  he  wrote 
in  the  report  that  he  made. 

Q.  He  wrote  it  first  and  you  made  the  state- 
ment afterwards? 

A.  No,  he  wrote  the  report  first  and  then  there 
were  some  things  in  it  I  did  not  like  and  he  kind 
of  changed  some  parts  of  it. 

Q.  So  that  when  you  signed  it  it  was  a  correct 
statement  ? 

A.  Well,  he  said  it  was  a  report  of  the  bills 
that  I  had  bought. 

Q.  Here  is  an  invoice  dated  June  30.  Did  you 
receive  the  items  listed  there?  A.     I  did. 

Q.  Did  you  order  the  two  cases  of  Marin  Rum 
Gold? 

A.     Two  [27]  cases.    That  is  one  of  the  items. 


Chester  Bowles  55 

(Testimony  of  Nat  Lasser.) 

Q.  One  of  P.  M.  de  Luxe,  one-half  case  of  Hill 
&  Hill?  A.     Yes. 

Q.  Half  a  case  of  Fitzgerald,  and  half  a  case 
of  J.  Baret  Brandy?  A.     Yes. 

Q.     You  ordered  that? 

A.     My  signature  is  on  the  bill. 

Q.     Did  you  order  that  Rum? 

A.    Yes,  sure. 

Q.  Now,  on  February  9  did  you  order  a  case 
of  Olympic  Brand  Filets  of  Anchovies. 

Mr.  Beedy:  I  object  to  that,  if  Your  Honor 
please,  as  being  without  the  issues  of  the  case.  The 
case  is  confined  to  buying  liquor. 

The  Court:  I  will  allow  it  subject  to  motion 
to  strike,  and  overrule  the  objection. 

Mr.  Coblentz:  Q.  Did  you  order  on  or  about 
February  9  a  case  of  Olympic  Brand  Filets  of 
Anchovies?  A.     I  did. 

Q.     Do  you  have  any  of  those  left? 

A.     No,  I  sold  them  all  but  one. 

Q.  Do  you  recall  when  you  sold  the  last  of  them 
except  the  one? 

A.  The  one  to  Mr.  Richardson,  and  I  want  that 
back. 

Q.     You  want  that  back? 

A.  I  would  like  to  have  it  back,  I  want  to 
take  it  home  and  eat  it. 

Q.  And  do  you  recall  that  in  your  statement 
you  said  that  many  times  you  took  merchandise 
that  you  did  not  order  or  want? 
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A.  No,  I  don't  remember  making  that  state- 
ment. [28] 

Q.  I  will  show  you  this.  This  is  your  signature, 
is  it  not?  A.     Yes. 

Q.  Would  you  remember  the  statement  if  you 
looked  at  it  ?    Would  you  read  that  statement  over  ? 

A.     Is  this  the  one  I  signed? 

Q.     These  are  your  initials  on  it,  aren't  they? 

A.     Yes. 

Q.     I  think  you  had  better  read  it. 

A.  Yes.  I  just  glanced  at  it  hurriedly  while 
waiting  on  customers. 

Q.     And  you  recall  that  statement? 

A.  I  recall  signing  it.  What  statement  are  you 
referring  to  there? 

Q.     I  mil  read  it  to  you. 

A.     There  are  some  parts  that  are  not  correct. 

Q.  I  will  ask  you  the  question,  and  if  I  read 
this  wrong,  will  you  correct  me.  "I  many  times 
took  merchandise  that  I  did  not  order  or  want." 
Is  that  right? 

A.     Not  from  Coffin-Redington,  though. 

Mr.  Coblentz:  I  move  that  that  be  stricken  as 
not  responsive  to  the  question. 

A.     That  refers  to  other  houses. 

The  Court:  Just  answer  the  question.  What  do 
you  mean  by  that  statement? 

A.  There  are  three  different  firms  on  the  state- 
ment there,  and  that  does  not  refer  to  Coffin- 
Redington.  Some  houses  I  do  not  have  a  sales- 
man call  on  me  and  they  would  send  me  merchan- 
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dise.  If  I  do  not  want  the  merchandise  I  would 
send  [29]  them  back,  but  that  statement  refers  to 
three  different  houses. 

Mr.  Coblentz :  Q.  I  would  like  to  ask  you  this, 
whether  that  is  true  of  the  Cofifin-Redington  & 
Company  ? 

A.  No,  the  salesmen  have  called  me  from  Coffin- 
Redington  and  I  signed  what  I  took  on  each  order. 

Mr.  Coblentz:     Your  witness. 

Cross-Examination 

Mr.  Beedy:  Q.  How  long  have  you  been  doing 
business   with   the    Cofifin-Redington   &    Company? 

A.     About  two  and  a  half  years. 

Q.  You  never  have  had  any  complaint  about 
their  way  of  doing  business,  have  you? 

A.     No. 

Q.     Who  was  their  salesman  that  called  on  you*? 

A.     Mr.  Levy. 

Q.     He  called  one  or  two  times  a  week,  did  he? 

A.     Twice  a  month. 

Q.     Twice  a  month?  A.     Yes. 

Q.  You  discussed  with  him  what  you  wanted 
and  he  told  you  what  he  had  to  sell,  is  that  right? 

A.  He  told  me  what  he  had,  and  I  would  take 
what  I  wanted. 

Q.     That  is  what  you  did  every  time? 

A.     Every  time. 

Q.  And  the  orders  were  made  out  right  there  in 
your  presence?    And  you  signed  them? 

A.     That  is  right. 

Mr.  Beedy:     That  is  all.  [30] 
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Redirect  Examination 

Mr.  Coblentz:  Q.  Mr.  Lasser,  will  you  look  at 
this  invoice  and  see  if  there  are  crosses  next  to' 
items  ? 

A.  Yes.  That  is  my  signature  there  okeying 
the  merchandise. 

Q.  I  ask  that  that  go  out.  Do  you  recall  putting 
that  cross  there'?  A.     Which  one'? 

A.     Both  of  them?  A.     Yes,  sir. 

Q.  Do  you  ever  remember  that  you  said  that 
you  put  a  cross  next  to  the  items  you  did  not 
want  1  A.     No. 

Q.  Would  you  look  at  this  statement,  and  if  I 
read  this  incorrectly,  will  you  please  say  so.  ''The 
merchandise  that  I  did  not  order  or  want  are  shown 
by  a  cross  with  my  initials  'N.  L.'  on  the  invoice 
of  the  following  concerns:"  And  the  third  concern 
named  is  the  Coffin-Redington  &  Company'? 

A.    Yes. 

Mr.  Beedy :     May  I  see  that  ? 

Mr.  Coblentz:     Yes. 

Recross  Examination 

Mr.  Beedy :  Q.  Now  on  Invoice  No.  46505,  dated 
June  30,  1944,  there  is  a  cross  against  two  cases  of 
Marin  Rum  Gold?  A.     That  is  right. 

Q.  And  Invoice  No.  41091,  dated  February  11, 
1944,  a  single  item  on  it,  a  case  of  Olympic  Brand 
Filets  of  Anchovies.    There  is  a  mark  against  thaf? 

A.     Yes. 

Q.     You  have  already  testified  that  you  got  the 
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Anchovies,  that  you  ordered  them,   and  that  yon 
used  them  all  up  personally  [31]  or  sold  them,  and 
that  you  wished  to  have  some  more  of  them'? 
A.     That  is  right. 

Q.     So  they  were  merchantable  goods  that  you 
could  sell  and  did  sell,  isn't  that  right? 
A.    Yes,  just  as  I  sell  olives  and  cherries. 
Q.     You  say  you   sell  all  of  those  things,  you 
have  a  nice  store  there  *?  A.     Yes. 

Q.     The  goods  you  have  spoken  of,  anchovies, 
cherries,  and  so  on,  are  things  that  naturally  go 
with  liquor,  is  that  so? 
A.     People  ask  for  them. 

Q.  And  people  who  want  to  make  mixed  drinks 
ask  for  those  things  so  that  they  can  put  them  in 
their  drinks'?  A.     That  is  right. 

Q.  Now,  these  two  cases  of  Marin  Rum  Gold, 
have  you  sold  those'? 

A.     Yes,  I  sold  those,  and  lots  of  others. 
Q.    You  have  ordered  a  great  many  more  since 
then,  haven't  you'?  A.     I  have. 

Q.     The  same  kind  of  Rum*?  A.    Yes. 

Q.     Now,  did  you  read  that  statement  when  you 
signed  it? 

A.     I  just  glanced  over  it ;  I  had  customers  com- 
ing in  and  out  and  Mr.  Richardson  wrote  that  out, 
and  he  said  it  was  just  a  report  of  the  bills  of  the 
different  wholesale  houses  of  what  they  sent  you. 
Q.     Did  you  check  your  invoices'? 
A.     I  did. 
Q.     From   Coffin-Redington  and  other  firms'? 
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A.     That's  right.  [32] 

Q.  Have  you  ever  had  any  complaint  about  the 
way  that  Coffin-Redington  &  Company  did  business 
with  you? 

A.     No,  never.     They  treated  me  O.  K. 

Q.  And  is  it  a  fact  that  you  were  required  to 
take  those  two  cases  of  Marin  Rum  Gold? 

A.  No.  There  was  a  mistake  in  one  case,  that 
is  all.  I  think  there  were  three  cases  ordered  and 
I  got  one;  there  was  one  short. 

Q.  Another  was  when  the  order  was  originally 
written  up  it  was  for  three  cases  of  Marin  Rum 
Gold?  A.     I  think  so. 

Q.  Didn't  you  telephone  to  Mr.  Levy,  the  sales- 
man, the  next  day  at  Coffin-Redington  &  Company 
and  tell  him  that  you  did  not  want  three  cases,  that 
was  a  mistake,  all  you  wanted  \yas  two  cases? 

A.  I  ordered  three  cases  at  first  and  then  re- 
duced it. 

Q.     You  had  originally  ordered  three  cases? 

A.     Yes. 

Q.  And  you  telephoned  him  and  reduced  it  to 
two?  A.     Yes. 

Q.     Because  that  was  all  you  wanted? 

A.  Because  I  took  a  case  from  another  house. 
I  got  a  case  from  another  house. 

Q.  And  so  you  reduced  the  order  from  Coffin- 
Redington  &  Company  from  three  to  two  cases? 

A.     That  is  right. 

Q.  And  do  you  remember  the  occasion  of  the 
visit  of  Mr.  Richardson,  the  OPA  Agent,  out  there  ? 
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A.     Yes,  I  think  it  was  in  the  month  of  August. 

Q.     It  was  August?  A.     Yes. 

Q.     What  did  he  say  to  you? 

A.  Well,  he  walked  in  and  [33]  he  introduced 
himself  and  asked  me  for  the  bills  of  all  three 
different  houses,  and  I  gave  him  the  bills,  and  he 
went  over  the  bills,  and  he  saw  the  anchovies  on 
the  shelf,  and  he  went  up  and  took  one  off  the 
shelf,  and  said  do  they  sell  you  these,  and  I  said, 
yes,  and  he  said  they  have  no  right  to  sell  you 
anchovies,  they  are  not  in  the  grocery  business, 
and  I  said,  well,  I  ordered  them  and  I  got  them. 
So  he  said  I  will  take  this  can  and  put  that  in  the 
report. 

Q.     He  put  that  in  the  report?  A.     Yes. 

Q.  Did  he  say  they  had  no  right  to  sell  jon 
anchovies  ? 

A.  Said  they  are  not  in  the  grocery  business, 
they  are  in  the  drug  business,  and  the  liquor  busi- 
ness. 

Q.  You  know  that  they  do  sell  olives  and 
anchovies,  and  things  like  that  that  are  used  in 
liquors,  do  you? 

A.  Well,  I  bought  olives  and  cherries,  and 
things  like  that. 

Q.  You  bought  things  like  that  from  them,  did 
you? 

A.     From   different  houses  that   sell  liquor. 

Mr.  Beedy:     That  is  all. 

Mr.  Coblentz:     That  is  all. 
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FRANK  H.  RICHARDSON 
called  as  a  witness  by  the  Plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  for  the 
Court  ? 

The  Witness:     Frank  H.  Richardson. 

Mr.  Coblentz:  Q.  Mr.  Richardson,  you  are  em- 
ployed [34]  by  the  San  Francisco  district  Office 
of  Price  Administration?  A.     I  am. 

Q.     In  what  capacity?  A.     Investigator. 

Q.     How  long  have  you  been  doing  that? 

A.     Two  and  a  half  years. 

Q.  Have  you  been  investigating  all  different 
kinds  of  commodities? 

A.    Well,  yes,  in  some  cases. 

Q.     Have  you  investigated  many  liquor  cases? 

A.     Quite  a  few. 

Q.  In  fact,  you  are  the  only  investigator  for  the 
liquor  department,  aren't  you?  A.     Yes. 

Q.  Prior  to  those  two  and  a  half  years  what 
did  you  do,  Mr.  Richardson? 

A.  I  was  an  auditor  of  the  American  Telephone 
&  Telegraph  Company. 

Q.     For  how  many  years  ?  A.     Forty  years. 

Q.     Do  you  recall  visiting  Mrs.  Gelsie? 

A.    Yes. 

Q.     Do  you  remember  when  that  was? 

A.     It  was  in  the  early  summer  of  1944. 

Q.  Would  you  tell  the  Court  what  conversation 
you  had  with  her  concerning  liquor  purchased  from 
Coffin-Redington  &  Co.  ? 

Mr.  Beedy:     If  your  Honor  please,  this  is  im- 
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peachment   of  the   plaintiff's  own  witness   in   this 
case. 

Mr.  Coblentz:     There  is  no  question  about  that. 

Mr.  Beedy:  There  is  no  showing  here  that  they 
are  entitled  to  impeach  them. 

Mr.  Coblentz:  I  think  their  own  perjury  shows 
that. 

The  Court:  The  objection  will  be  overruled. 
Proceed.  [35] 

Mr.  Coblentz:  Q.  I  will  show  you  this  state- 
ment that  has  been  referred  to,  to  refresh  your 
recollection.  Do  you  recall  taking  that  statement? 

A.     Yes,  I  do. 

Q.  Will  you  tell  the  court  the  circumstances  un- 
der which  that  statement  was  written,  or  where  you 
got  the  information  for  it,  and  whether  you  used 
this  to  compel  them  to  sign? 

A.  This  was  at  6278  Mission  Street,  in  Daly 
City.  I  met  Mrs.  Gelsie,  who  was  behind  the  bar  at 
that  time,  told  her  who  I  was,  showed  her  my  iden- 
tification, and  she  called  her  husband,  who,  I  be- 
lieve, was  in  the  back  room,  and  I  saw  on  the 
shelves  that  she  had  an  awful  lot  of  merchandise 
that  was  hard  to  sell,  and  asked  her  if  she  really 
ordered  that  merchandise,  and  she  said  no,  she  had 
not.  Then  I  started  talking  to  her  and  made  up  the 
statement  and  after  it  was  finished  it  was  read  and 
signed,  each  page  of  it,  and  she  made  a  sworn  state- 
ment to  the  effect  that  she  had  read  the  statement 
and  knew  its  contents,  and  made  solemn  oath  that 
the  thing  was  true  and  correct. 
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Q.  Was  that  the  entire  conversation  you  had 
with  her  with  respect  to  having  a  stock? 

A.  The  conversation  consisted  of  how  it  hap- 
pened that  she  bought  this  merchandise,  in  order 
to  make  up  the  statement. 

Q.  After  you  wrote  the  statement  out  that  you 
are  referring  to  now,  you  asked  her  to  sign  it? 

A.     Yes. 

Q.  Have  you  testified  to  all  the  conversation  that 
you  recall?  A.     Yes. 

Q.  Did  she  say  that  any  of  the  statements  in 
there  were  not  [36]  true? 

A.  No,  she  did  not.  She  read  the  statement  and 
willingly  signed  it.  They  were  just  the  facts  that 
were  given  to  me  on  paper  and  she  signed  it. 

Q.  Did  you  hear  her  testimony  in  court  this 
morning?  A.     I  did. 

Q.  Was  that  the  story  that  she  told  you  at  the 
time  of  this  conversation? 

A.     No,  it  was  not. 

Q.  Will  you  tell  the  court  what  the  conversation 
was  at  the  time,  as  you  recall  ? 

A.  During  this  period  she  was  very  angry  at 
the  company  at  the  fact  that  she  had  to  buy  all  of 
the  other  stock  that  could  not  be  sold  readily,  and 
could  not  get  any  whisky,  and  talked  very  bitterly, 
and  especially  about  the  anchovies ;  she  said  she  did 
not  want  them,  did  not  know  what  they  were  going 
to  do  wdth  the  anchovies,  that  her  husband  and  she 
could  use  maybe  two  or  three  cans.  If  I  remember 
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rightly  she  said  there  was  something  like  100  cans 

there. 

Q.  In  your  capacity  as  an  investigator,  have  you 
discovered  whether  or  not  anchovies  have  become 
scarce   since   that   time*? 

A.     I  couldn't  testify  to  that,  I  don't  know. 

Q.  Now,  I  will  show  you  the  statement  of  Mr. 
Lasser  and  ask  you  if  you  recall  the  circumstances 
— that  is  in  your  handwriting,  is  it  nof? 

A.     Yes. 

Q.  Do  you  recall  the  circumstances  under  which 
you  took  that  statement? 

A.  Well,  I  called  upon  Mr.  Lasser,  showed  him 
my  credentials,  and  we  engaged  in  a  general  conver- 
sation in  connection  with  whisky  and  items  that 
were  hard  to  sell.  During  [37]  that  conversation  he 
showed  me  these  anchovies  on  the  shelf  and  a  lot 
of  merchandise  he  said  was  very  slow  in  moving, 
that  he  had  to  take  it  all  to  get  whisky.  Then  I 
started  to  write  this  statement  and  discussed  it 
with  him  sentence  by  sentence ;  after  it  was  finished 
he  carefully  read  it  and  initialed  each  page  of  it 
and  signed  it. 

Q.     That   is   the   entire   conversation'? 

A.    Yes. 

Q.     As  you  recall  it? 

A.  As  I  recall  it  there  was  no  conversation  other 
than  the  fact  that  in  order  to  get  whisky  he  had 
to  buy  it. 

Q.     Did  you  hear  his  testimony  this  morning? 

A.     I  did. 
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Q.  Was  that,  as  you  recall,  the  conversation  at 
that  time  and  place? 

A.  No,  it  is  not.  He  was  very  angry  at  the  time 
that  he  had  to  buy  all  of  this  merchandise  in  order 
to  get  whiskey;  he  could  not  sell  the  merchandise, 
and  the  whisky  was  what  he  wanted. 

Q.  Now,  I  will  show  you  the  statement  of  Mr. 
Ferroni  and  ask  you  if  that  is  in  your  handwriting. 

A.     Yes,  it  is. 

Q.     And  do  you  recall  taking  that  statement? 

A.     Yes,  I  took  the  statement. 

Q.  Is  it  correct,  as  Mr.  Ferroni  testified,  that 
you  told  him  you  were  with  the  government  and  he 
had  to  sign  it? 

A.  No,  I  followed  the  same  procedure  with  Mr. 
Ferroni  as  in  the  other  cases.  I  showed  him  my 
identification  and  engaged  him  in  conversation  re-  ] 
garding  whiskey  and  items  he  had  on  his  shelves, 
[38]  and  he  took  me  to  his  storeroom  and  showed 
me  he  had  a  lot  of  merchandise,  which  was  classed 
as  hard  to  sell,  and  some  of  it  almost  impossible 
to  sell,  and  after  looking  at  his  stock  I  started  to 
write  this  statement  out  and  discussed  it  with  him 
item  by  item  as  I  put  it  down,  and  when  I  fin- 
ished he  read  it  and  very  willingly  signed  it ;  at  the 
time  he  was  very  much  angered  at  the  fact  that  he 
had  to  buy  a  lot  of  stuff  that  he  did  not  want. 

Q.     That  is  the  conversation  as  you  recall? 

A.     That  is  the  conversation  as  far  as  I  recall  it. 


Q.     What  is  the  date  on  that  statement? 
A.     The  date  on  this  is  August  7,  1944. 


i 
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Q.     A¥as  that  the  date  you  took  the  statement? 

A.     That  is  the  date  I  took  the  statement. 

Mr.  Coblentz:  I  would  like  at  this  time  to  call 
the  Court's  attention  to  the  fact  that  Plaintiff's 
Exhibit  No.  1,  which  is  the  invoice  of  Coffin-Red- 
ington  to  the  Transport  Cafe  and  shows  nothing 
except  whisky  is  dated  August  8th,  the  day  after 
the  statement. 

Q.  Mr.  Richardson,  did  you  interview  Mrs. 
Parker?  A.     No,  I  did  not. 

Q.     Do   you  know   who   did? 

A.     I  think  it  was  Investigator  Nelson. 

Q.     Is  he  with  your  office  any  more? 

A.     He  is  not  with  our  office. 

Mr.  Coblentz:     That  is  all.  [39] 

Cross-Examination 

Mr.  Beedy:  Q.  Mr.  Richardson,  you  say  that 
Mrs.  Gelsi  said  that  she  got  a  lot  of  these  things 
that  she  did  not  order.  Did  you  say  that? 

A.     Yes,  I  said  that. 

Q.  Did  she  tell  you  at  the  time  that  she  never 
ordered  anything  that  it  was  her  husband  who  did 
the   ordering  ? 

A.  Well,  she  told  me  both  of  them  did  the  or- 
dering; she  said  they  talked  the  thing  over  and  got 
their  heads  together  and  did  the  ordering. 

Q.  Mr.  Guito  speaks  Italian — he  is  the  sales- 
man who  deals  directly  with  Mr.  Gelsi  ? 

A.     That  may  be,  I  don't  know. 
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Q.  Did  she  tell  you  she  had  nothing  to  do  with 
the  ordering,  that  her  husband  did  it  all? 

A.  No,  she  said  part  of  the  time  she  did  and  part 
of  the  time  her  husband  did. 

Q.  Do  you  know  that  the  license  stands  in  her 
name,  she  is  a  citizen  of  the  United  States'? 

A.     That  may  be,  I  don't  know. 

Q.     You  don't  know  that? 

A.  No,  I  took  her  own  word,  she  said  she  was 
the  owner. 

Q.  The  license  stands  in  her  name,  but  didn't 
she  tell  you  that  her  husband  did  all  the  ordering, 
and  that  she  never  put  in  an  order  of  any  kind? 

A.  No.  In  my  conversation  with  her  I  under- 
stood that  the  both  of  them  did  the  ordering,  be- 
cause he  does  not  speak  very  good  English,  and 
she  did  the  ordering. 

Q.     She   said   that? 

A.  Yes,  if  I  remember  correctly,  when  I  was 
taking  this  statement,  I  said  I  wanted  to  talk  to 
the  people  who  owned  it  and  ordered  it.  [40] 

Q.  What  time  did  you  go  there,  Mr.  Richard- 
son? A.     What  time  of  the  day? 

Q.    Yes. 

A.     I  don't  recall  what  time  it  was. 

Q.     Was  it  around  in  the  morning  or  afternoon? 

A.  It  was  sometime  between  ten  o'clock  in  the 
morning  and  three  o'clock  in  the  afternoon.  What 
time  it  was  I  could  not  tell  you. 

Q.     Did  you  see  her  husband? 
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A.  Yes,  I  saw  her  husband  and  talked  to  both 
of  them.    . 

Q.  Did  she  tell  you  about  the  size  of  the  cans 
of  anchovies?  A.     Yes,  I  saw  them. 

Q.     They  were  2-ounce  cans? 

A.     They  were  small  cans. 

Q.  Going  to  Mr.  Lasser's  statement,  you  knew 
he  was  buying  from  several  tirms,  didn't  you?  He 
showed  you  invoices  to  that  effect? 

A.     Yes,  I  saw  invoices  from  several  firms. 

Q.  AATiat  did  you  say  about  Coffin-Redington 
Co.  to  him?  A.     Nothing  that  I  recall. 

Q.  You  told  him  they  had  not  right  to  sell  an- 
chovies to  him,  didn't  you? 

A.     I  didn't  make  that  statement. 

Q.     You  heard  him  say  that? 

A.  I  heard  him  say  it,  but  I  never  made  that 
statement.  I  did  not  make  a  statement  of  what  they 
dealt  in. 

Q.    You  didn't  know  that? 

A.     No,  I  didn't  know  it. 

Q.     You  saw  the  anchovies  on  the  shelf,  did  you? 

A.  He  mentioned  the  anchovies  to  me  first,  and 
showed  them  to  me,  and  showed  a  can,  a  really 
large  can,  I  think  they  sold  for  a  couple  of  dollars 
apiece.  [41] 

Q.     A  12-ounce  can? 

A.  Yes.  He  was  wondering  what  he  was  going 
to  do  with  them,  he  never  could  sell  them  at  that 
price. 
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Q.  Is  it  a  fact  that  all  of  these  anchovies  are 
imported  goods,  or  don't  you  know  that? 

A.     I  don't  know. 

Q.     Imported  from  Portugal? 

A.  I  think  it  said  on  this  can  they  were  im- 
ported from  Portugal. 

Q.  Yes,  and  they  are  very  hard  to  get,  do  you 
know  that?  A.     No,  I  don't. 

Q.  You  don't  know  and  you  didn't  inquire  about 
that? 

A.     I  don't  buy  anchovies,  I  don't  know. 

Q.  Take  Mr.  Ferroni,  who  rmis  a  business  down 
there  in  the  Italian  neighborhood — you  know  that, 
don't  you? 

A.  No,  I  don't  know  whether  it  is  an  Italian 
neighborhood. 

Q.  Anyway,  he  has  a  great  many  customers  who 
are  Italian  people? 

A.  There  was  hardly  anyone  in  there  when  I 
was  there. 

Q.     You  went  in  during  the  day? 

A.     Yes. 

Q.     I  presume  they  were  there  in  the  evening? 

A.     That  is  right. 

Q.  Did  he  tell  you  that  he  used  all  of  these  dif- 
ferent liquors  other  than  wliisky  for  making  cof- 
fee royals? 

A.  No,  he  did  not.  Coffee  royals  was  never  men- 
tioned. 

Q.     It  was  never  mentioned  to  you  ? 

A.     To  me,  no. 


Chester  Botvles  71 

(Testimony  of  Frank  H.  Richardson.) 

Q.  He  didn't  say  then  what  outlet  he  had  for 
these  other  liquors  that  he  was  buying? 

A.  No,  he  did  not;  he  was  very  angry  at  the 
fact  that  he  was  loaded  up  with  a  lot  of  Tequila, 
and  rum  and  stuff  like  that.  [42] 

Q.  Did  he  tell  you  that  he  bought  this  Anis 
Gorilla  because  he  could  use  it  in  his  coffee  royals? 

A.  No,  he  didn't.  He  told  me  he  had  to  take 
that  stuff— he  was  not  forced  to  take  it,  I  believe, 
but  he  had  to  really  take  it  in  order  to  get  the 
whisky. 

Q.  Now,  you  say  he  told  you  that  he  was  not 
forced  to  take  if? 

A.  In  those  words— could  I  see  my  statement 
that  I  took  from  him?  It  is  pretty  hard  to  recall, 
and  I  would  like  to  see.  He  said  he  had  to  take 
merchandise  he  did  not  want  in  order  to  get 
whisky. 

Q.     Mr.    Ferroni   did   not    read   that    statement, 

did  he? 

A.     Yes,  he  did— I  read  it  to  him. 

Q.     He  said  he  did  not.   Did  you  read  it  to  him? 

A.     He  read  it  and  signed  it. 

Q.     Do  you  know  whether  he  can  read? 

A.  I  know  that  he  had  it  in  his  hand,  I  suppose 
he  was  reading  it.    He  did  not  read  it  aloud,  but 

I  did. 

Q.  Did  he  tell  you  that  in  order  to  stay  in  the 
liquor  business  he  had  to  get  items  other  than 
whisky,  to  keep  his  customers  he  had  to  get  some- 
thing as  a  substitute  for  whisky  or  else  he  could 
not  stay  in  business?  Did  he  tell  you  that? 
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A.  No,  I  do  not  recall  his  making  a  statement 
like  that. 

Q.     That  was  a  fact,  was  it  not,  and  you  knew  it  ? 

A.     That  I  don't  know. 

Q.     You  knew  whisky  was  scarce  in  1942? 

A.  I  don't  know  whether  [43]  he  could  keep  in 
business  or  not;  I  knew  whisky  was  scarce. 

Q.  And  if  he  could  not  get  whisky  and  sell  it 
he  had  to  get  some  other  alcoholic  beverage  to  take 
its  place? 

A.     That  might  be,  I  don't  know. 

Q.  You  don't  know  that.  Didn't  he  tell  you 
that?  A.     No,  he  did  not. 

Q.  Weren't  you  the  one  that  pointed  out  to 
him  that  a  great  many  of  the  articles  that  you  saw 
on  the  shelves  were  slow  movers? 

A.  It  was  not  necessary  for  me  to  point  them 
out,  he  knew  it. 

Q.     But  you  did 

A.  I  might  have  mentioned  the  fact  that  cer- 
tain merchandise  was  slow  moving,  something  like 
that. 

Q.  Didn't  he  say  to  you  that  he  had  plenty  of 
space  and  had  an  outlet  for  it  all? 

A.  Oh,  no,  he  was  angry  at  the  fact  that  he  had 
so  much  of  this  merchandise  that  was  hard  to  sell 
and  he  could  not  get  whisky. 

Q.  Don't  you  think  he  was  angry  at  you  rather 
than  at  the  merchandise?  A.     I  don't  think  so. 

Q.     Didn't  he  at  first  refuse  to  sign  a  statement? 

A.     No,  he  did  not. 
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Q.  Didn't  he  say  "No,  I  won't  sign,"  and  you 
said  this  is  a  statement  that  you  would  like  to  have 
him  sign,  it  won't  hurt  anybody? 

A.  No,  that  is  not  a  fact.  He  read  the  state- 
ment and  signed  it. 

Q.  Didn't  you  say,  "Won't  you  sign  a  complaint 
against  Coffin-  [44]  Redington  Company,  and  he 
said,  "No,  I  won't?" 

A.  No.  I  would  not  make  that  kind  of  a  state- 
ment.   We  do  not  issue  complaints  that  way. 

Q.  Didn't  you  explain  that  it  was  not  a  com- 
plaint, that  it  w^as  just  a  statement?  Do  you  re- 
call that  ? 

A.  No,  I  don't  recall  that  at  all.  The  question 
of  a  complaint  never  came  into  it,  as  far  as  I 
know. 

Q.  Now,  isn't  it  a  fact  that  after  he  first  re- 
fused to  sign  what  you  would  call  a  complaint, 
you  said,  "This  is  only  a  statement,"  and  when 
he  refused  did  you  show  him  your  badge  and  say, 
"You  had  better  sign  that?" 

A.     I  have  no  badge. 

Q.     You  had  no  badge  at  that  time? 

A.  I  have  no  badge  at  all.  I  never  made  that 
statement  to  him. 

Mr.  Beedy:     That  is  all. 

The  Court:  We  will  take  a  recess  nov>^  until  two 
o'clock. 

(A  recess  was  taken  until  two  o'clock  p.m.) 
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Afternoon  Session 

Mr.  Beedy:  If  your  Honor  please,  I  was  going 
to  call  Mr.  Richardson  back,  but  I  have  talked  to 
Mr.  Coblentz,  and  I  think  we  can  perhaps  stipu- 
late to  the  facts. 

Mr.  Coblentz,  will  you  stipulate  that  on  June 
20,  1944,  the  War  Production  Board  issued  an 
order  permitting  the  distillers  to  make  whisky  for 
the  month  of  August  amounting  to  fifty  million 
gallons  ? 

Mr.  Coblentz:  I  don't  know  the  fact  as  to  the 
amount,  nor  even  as  to  which  agency  it  was,  but  it 
was  a  matter  of  general  knowledge,  and  I  will  stipu- 
late that  at  the  time  that  is  involved  here  whisky 
was  very  scarce,  and  that  actually  the  government 
permitted  the  whisky  distilleries  to  make  more 
whisky,  and  the  amount  available  thereafter  was 
greater  than  before.     Is  that  satisfactory? 

Mr.  Beedy:  My  point,  Mr.  Coblentz,  is  that  the 
order  was  issued  in  June  and  the  effect  of  allowing 
the  distillers  to  make  whisky  in  the  month  of  Au- 
gust to  the  amount  of  fifty  million  gallons  resulted 
in  the  distilleries  releasing  a  lot  of  whisky  that  they 
then  had  on  hand. 

Mr.  Coblentz:  I  don't  know  what  the  facts  are, 
Mr.  Beedy. 

Mr.  Beedy:  Well,  the  fact  is,  and  it  was  com- 
mon knowledge,  and  you  knew  that  in  the  OPA, 
that  the  War  Production  Board  did  permit  the 
manufacture  of  fifty  million  galhms  of  whisky  [46] 
by  the  distillers,  and  that  eased  the  difficulty  of 
getting  whisky  that  had  prevailed.     I  am  not  sure 
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that  Mr.  Richardson  has  knowledge  of  that,  but  I 
think  your  Honor  would  take  judicial  notice  of  the 
orders  of  the  War  Production  Board  and  agencies 
of  that  kind. 

The  Court:     Proceed. 

Mr.  Coblentz:  If  your  Honor  please,  in  answer 
to  the  interrogatories  served  and  filed  we  listed  a 
number  of  persons  to  whom  these  sales  were  made. 
We  called  all  of  them  now  to  the  witness  stand  ex- 
cept Giovanni  Mori,  who  is  ill,  and  I  spoke  to  his 
doctor  over  the  phone,  a  Dr.  Kennedy,  who  is  at- 
tending him,  and  it  will  not  be  possible  for  us  to 
produce  him  as  a  witness,  and  with  that  explanation 
the  plaintiff  will  rest. 

Mr.  Beedy:     Do  you  rest? 

Mr.  Coblentz:     Yes. 

Mr.  Beedy:  The  defendant  will  move  for  a  dis- 
missal of  the  case  upon  the  ground  that  upon  the 
facts  and  the  law  plaintiff  has  shown  no  right  to 
relief  in  this  case.  Regulation  445  prohibits  the 
selling  of  alcoholic  beverages  for  a  price  higher  than 
the  ceiling  applicable  to  such  sales,  and  the  regula- 
tion further  states  that  this  price  ceiling  shall  not 
be  evaded  either  directly  or  indirectly  in  any  man- 
ner. That  is  the  section  that  Mr.  Coblentz  called 
your  attention  to  this  morning.  In  other  words,  the 
essence  of  the  complaint  here  is  that  the  [47]  de- 
fendant violated  the  ceiling  price  by  overcharging 
for  certain  commodities.  Plaintiff  has  not  shown 
that,  he  has  not  made  his  case.  Now,  the  plaintiff 
here  contends  that  the  defendant  sold  persons  un- 
wanted items  or  certain  undesired  items,  and  that 
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this  amounted  to  a  sale  of  desired  items  at  a  price 
which  the  purchaser  paid  that  resulted  in  a  vio- 
lation of  the  ceiling  price. 

It  is  our  contention  here  that  all  items  were  sold 
at  the  ceiling  price  placed  upon  them  by  the  Office 
of  Price  Administration.  Your  Honor  will  recall 
that  was  stipulated  to  this  morning,  that  all  of  the 
items  had  a  ceiling  and  that  all  had  been  sold  within 
the  ceiling  price,  and  where  several  of  those  items 
are  sold  during  the  same  transaction  and  none  of 
them  over  the  ceiling  price  there  could  not  possibly 
be  a  violation  of  the  price  ceiling. 

Of  course,  it  is  conceivable  where  one  item  sold 
has  an  established  ceiling  and  one  of  the  items 
does  not,  the  total  price  received  for  both  items  is 
higher  than  the  ceiling  price.  That  is  what  did 
occur  in  that  case  decided  by  the  District  Court  in 
Connecticut.  There  the  bananas  had  a  ceiling  price 
and  the  tomatoes  did  not  have  a  ceiling  price,  and 
there  the  Price  Administrator  established  the  fact 
that  the  seller  required,  when  he  sold  bananas  that 
he  take  a  certain  amount  of  tomatoes,  and  it  was 
held  to  be  a  violation;  the  tomatoes  were  not  regu- 
lated. But  we  have  not  that  case  here.  We  [48] 
have  a  case  here  where  every  item  sold  at  the  ceil- 
ing price  placed  on  it  by  the  OPA  and  no  sale  was 
made  above  that  ceiling  price.  So  we  have  a  situa- 
tion where  every  item  was  sold  at  a  price  fixed  by 
the  Office  of  Price  Administration.  There  are  no 
facts  in  this  case  to  show  that  any  purchaser  was 
compelled  to  or  forced  to  take  any  item  that  he  did 
not  want. 
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This  is  a  suit  in  equity  for  an  injunction,  and 
your  Honor  is  being  asked  to  issue  an  injunction 
to  prevent  this  firm  from  selling  whisky  upon  the 
condition  that  the  purchasers  would  take  certain 
items  like  Roman  gin  and  other  things,  and  there  is 
no  showing  of  any  kind  that  defendant  ever  did 
that,  and  there  is  no  reason  why  an  injunction 
should  issue  to  prevent  them  from  doing  something 
they  never  have  done  and  did  not  intend  to  do. 

Mr.  Coblentz:  If  your  Honor  please,  I  would 
like  to  read  that  section  that  we  referred  to  this 
morning.  ''The  provisions  of  this  regulation  shall 
not  be  evaded,  whether  by  direct  or  indirect  methods, 
in  connection  with  an  offer,  solicitation,  agreement, 
sale,  delivery,  purchase  or  receipt  of  or  relating  to 
any  commodity,  or  service  covered  by  this  regula- 
tion, alone  or  in  conjunction  with  any  other  com- 
modity or  service,  or  by  way  of  finder 's  fees,  broker- 
age, commission,  service,  transportation  or  other 
charge  or  discount,  premium  or  other  privilege;  by 
tying  agreement,  combination  sales  or  trade  under- 
standing; by  any  change  in  style  or  manner  of 
packing;  [49]  by  requiring  the  buyer  to  purchase 
packaged  distilled  spirits  or  wine  on  a  per-drink 
basis;  or  in  any  other  way.  The  specific  enumera- 
tion of  acts  constituting  evasion  is  illustrative  but 
not  exclusive." 

Now,  there  is  certainly  testimony  here — this  is  a 
motion  to  dismiss,  and  I  understand  that  the  Court 
will  take  as  true  all  evidence  in  plaintiff's  favor  and 
disregard  the  other — there  is  certainly  testimony  in 
the  record  of  a  tying  agreement  and  combination 
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sale,  and  that  constitutes  an  evasion  of  this  regula- 
tion by  the  sale  of  whisky  at  a  price  above  its  ceil- 
ing, where  other  items  were  delivered  at  the  same 
time  which  were  not  desired  by  the  purchaser. 

The  Court:     The  motion  will  be  denied  at  this 
time. 


SHERWOOD  COFFIN, 
called  as  a  witness  on  behalf  of  defendant ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court,  please? 

A.     Sherwood  Coffin. 

Mr.  Beedy:  Mr.  Coffin,  where  do  you  reside? 
Where  do  you  live"? 

A.     In  Marin  County,  San  Rafael. 

Q.     Are  you  an  officer  of  Coffin-Redington  &  Co.  ? 

A.     Vice-President  and  General  Manager. 

Q.     And  that  company  is  a  corporation,  is  it  not  ? 

A.    Yes. 

Q.     And  has  been  since  1921?  A.     Correct. 

Q.  And  it  and  its  predecessors  have  been  in  busi- 
ness in  San  [50]  Francisco  since  1849,  have  they 
not?  A.     Yes. 

Q.  Now,  what  is  the  nature  of  your  business, 
Mr.  Coffin? 

A.  We  are  wholesale  druggists  and  wholesale 
liquor  dealers. 

Q.  What  were  your  gross  sales  during  the  year 
1944? 

A.     Roughly,  nine  and  a  half  million  dollars. 
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Q.  And  during  1943  do  you  recall  what  they 
were  ? 

A.  Something  over  eight  million  dollars,  nearly 
eight  and  a  half  million. 

Q.  You  do,  as  a  part  of  the  business  of  that 
concern,  a  great  deal  of  business  with  different  gov- 
ernment agencies,  do  you  not?  A.     We  do. 

Q.  And  in  the  internal  administration  of  the 
business,  have  you  it  divided  into  two  divisions'? 

A.  We  have  a  drug  division  and  a  liquor  divis- 
ion, with  a  liquor  division  manager. 

Q.     Who  is  the  manager  of  your  liquor  division? 

A.     Edwin  Schloss. 

Q.     Who  is  manager  of  your  drug  division  ? 

A.  Well,  I  am  the  general  manager,  and  in  the 
drug  division  the  details  would  be  up  to  me,  and 
in  the  liquor  division  they  would  be  up  to  Mr. 
Schloss. 

Q.  Mr.  Haaf  is  a  director  of  the  company,  and 
vice-president,  and  has  charge  of  liquor  sales? 

A.     General  sales  manager  of  liquor. 

Q.  The  liquor  division  of  the  business  during 
1943  was  what  percentage  of  the  whole  business, 
Mr.  Coffin? 

A.     Something  less  than  20  per  cent. 

Q.     And  in  1944  what  was  it  ? 

A.     Slightly  above  20  per  cent.  [51] 

Q.  What  is  the  policy  of  the  company  in  re- 
spect to  the  management  and  sale  and  matter  of 
that  kind? 

A.     Our  endeavor  is  to  observe  all  laws  govern- 
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ing  our  business.  We  have  narcotics  and  liquor  and 
various  other  articles  that  have  special  laws  con- 
cerning them,  and  we  endeavor  to  observe  all  of 
those  laws  strictly.  We  endeavor  to  serve  our  cus- 
tomers fairly  and  see  that  everybody  has  a  square 
deal,  so  to  speak. 

Q.  And  in  that  respect  j^ou  have  cooperated, 
have  you,  with  all  of  those  government  divisions? 

A.     We  have  endeavored  to. 

Q.     Including  the  OPA? 

A.     Including  the  OPA. 

Q.  And  they  have  been  down  and  investigated 
these  various  sales,  have  they  not? 

A.     I  believe  they  did  investigate  them. 

Q.  You  afforded  them  all  the  facilities  that  they 
asked  for,  did  you  not?  A.     We  did. 

Q.  You  turned  over  your  invoices  to  them  so 
that  they  could  select  any  ones  they  wanted  to,  is 
that  right? 

A.  We  did,  that  is  our  policy.  We  have  done 
the  same  thing  with  the  Pure  Food  &  Drug  people, 
and  various  other  special  agencies. 

Mr.  Beedy:     That  is  all. 

Cross-Examination 

Mr.  Coblentz:  When  you  say  that  your  liquor 
constitutes  approximately  20  per  cent  of  the  busi- 
ness, what  is  that  by  volume? 

A.     By  volume? 

Q.     Do  you  keep  the  jDrofits  on  sales  separately? 

A.     Yes. 


Chester  Bowles  81 

(Testimony  of  Sherwood  Coffin.) 

Q.  What  is  the  average  gross  profit  on  your  drug 
sales?  [52]  A.     Around  16  per  cent. 

Q.     And  on  liquor  sales'? 

A.  A  little  less  than  that,  I  think  it  is  13  or 
14  per  cent. 

Q.  You  say  your  policy  is  to  show  the  records 
to  the  government  agencies;  with  respect  to  the 
OPA,  you  are  aware  that  is  also  a  requirement  of 
the  law  ?  A.     We  endeavor  to  obey  the  law. 

Mr.  Coblentz :     That  is  all. 

Mr.  Beedy :     That  is  all,  Mr.  Coffin. 


EDWIN  SCHLOSS, 
called  as  a  witness  by  defendant;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court,  please? 

A.     Edwin  Schloss. 

Mr.  Beedy:    Where  do  you  live,  Mr.  Schloss? 

A.     Atherton. 

Q.     What  is  your  business? 

A  I  am  manager  of  the  liquor  division  of  Coffin- 
Redington  &  Co. 

Q.     How  long  have  you  been  such? 

A.     Pretty  close  to  three  years. 

Q.     What  was  your  business  prior  to  that? 

A.  I  was  manager  of  another  distributor  here 
for  several  years. 

Q.  Have  you  been  in  the  liquor  business  since 
the  repeal  of  prohibition? 
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A.  At  the  time  of  repeal  I  was  appointed  Pacific 
Coast  Manager  of  the  Continental  Distillery,  and 
held  that  position  for  seven  years.  [53] 

Q.  What  distilleries  does  Coffin-Redington  &  Co. 
represent  ? 

A.  National  Distilleries,  Calwa,  Hiram  Walker, 
Continental  and  Stitzel-Weller  and  Medley. 

Q.  You  have  bulk  whisky  of  your  own  in  Ken- 
tucky "? 

A.     In  two  distilleries  we  have  bulk  whisky. 

Q.     In  which  ones? 

A.     Stitzel-Weller  and  Medley. 

Q.     Where  are  those  situated  in  Kentucky? 

A.  The  Stitzel-Weller  is  at  Louisville,  just  out- 
side of  the  suburbs,  and  Medley  is  in  Owensboro, 
Kentucky. 

Q.  When  did  whisky  first  begin  to  get  scarce, 
Mr.  Schloss?  A.     In  the  latter  part  of  1942. 

Q.  What  did  you  do  to  meet  the  situation  of 
shortage  ? 

A.  The  demand  became  tremendous  by  the  ac- 
counts that  had  been  doing  business  with  us,  so  we 
made  a  breakdown  of  their  purchases  for  the  first 
eight  months  of  1942  to  find  out  what  value  each 
account  had  as  a  customer,  and  therefore  could 
trace  the  amount  of  whisky  that  we  could  allot  to 
that  account ;  I  speak  of  whisky  and  other  spirits. 

Q.     How  many  customers  did  you  have  ? 

A.     You  mean  at  that  time? 

Q.     Yes. 

A.     In  1942  there  were  about  700  customers  in 
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straight   liquor,    I   mean   by   that   package    goods, 

stores,  and  places  where  liquor  alone  was  sold. 

Q.  Then  you  had  other  customers  who  were 
druggists,  also?  A.     Yes,  we  had  druggists. 

Q.     How  many  of  those  were  there  ? 

A.  Well,  there  were  [54]  approximately,  I  would 
say,  something  over  1000  drug  accounts  that  had 
been  doing  and  still  are  doing  business  with  Coffin- 
Redington  &  Co. 

Q.  These  allotments  that  you  speak  of  are  ap- 
plicable to  all  of  your  customers,  whether  druggists, 
or  not,  aren't  they? 

A.  Well,  it  was  handled  in  a  manner  that  as  far 
as  liquor  customers  were  concerned  we  made  a 
breakdown  of  what  they  were  entitled  to,  and  so  in- 
formed the  salesmen  that  called  on  them,  and  the 
drug  customers  were  handled  by  the  Drug  Depart- 
ment, which  was  familiar  with  them ;  some  of  those 
customers  have  been  on  the  books  for  thirty,  or 
forty,  or  fifty  years,  and  knew  what  they  were  en- 
titled to  on  the  basis  of  their  value  as  a  customer. 

Q.  Did  you  instruct  your  salesmen  in  respect 
to  these  allocations'? 

A.  They  were  all  advised  as  to  the  previous  pur- 
chases of  the  account  that  they  called  on  in  dollars 
and  cents.  They  were  given  the  information  of  the 
purchasers  in  the  first  eight  months  of  1942  to  be 
used  as  a  guide,  because  of  the  pressure  on  the 
salesmen,  many  of  them  were  old  friends,  many  of 
our  men  having  been  calling  on  them  for  seven  or 
eight  or  nine  years,  and  they  endeavored  to  get  as 
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mucli  as  they  possibly  could  from  onr  men,  and  we 
wanted  to  have  the  yearly  sales  as  a  unit  of  measure- 
ment, so  we  gave  them  the  information  for  the  eight 
months  of  1942,  which  was  considered  normal  times. 

Q.  Did  the}^  communicate  that  to  the  various 
customers  when  they  called  on  them? 

A.     Yes.  [55] 

Q.     You  were  informed  of  thaf? 

A.  Yes.  They  were  inforaied  as  to  what  each 
customer  could  expect  from  us  on  the  basis  of  pre- 
vious purchases. 

Q.  What  competition  does  your  company  have — 
how  many  wholesale  distributors  are  there  in  San 
Francisco  *? 

A.  Well,  there  are  about  thirty  distributors  in 
San  Francisco,  and  we  have  to  compete  with  them 
because  they  have  approximately  the  same  line 
as  we  have. 

Q.  You  mean  thirty  in  San  Francisco,  and 
thirty  out  in  the  Bay  Area  in  addition  to  those*? 

A.  No,  I  mean  that  there  are  about  thirty  in 
the  immediate  Bay  Area  that  we  would  consider 
competitive. 

Q.  Does  your  company  sell  olives,  anchovies, 
cherries,  and  thing  of  that  kind"? 

A.  We  always  have  sold  olives  and  cherries  and 
things  of  that  nature;  we  have  to  do  that  in  the 
liquor  business,  that  is  closely  connected  with  the 
liquor  business.  As  a  matter  of  fact,  the  ideal 
situation  would  be  to  set  up  a  hotel  and  club  sup- 
plies   department,    where   these    various    delicacies 
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could  be  obtained  from  us,  and  many  of  the  imports 

we  carry  would  also  fall  in  that  category. 

Q.  Are  the  supplies  of  delicacies  such  as  an- 
chovies and  pate  de  foie  gras  restricted'? 

A.  They  are  very  restricted,  they  are  difficult 
to  get.  As  a  matter  of  fact,  there  were  many  times 
we  were  out  of  cherries  and  various  sizes  of  olives, 
and  also  that  is  true  of  anchovies  and  other  articles 
which  [56]  could  not  be  obtained. 

Q.  Anchovies  have  been  the  subject  of  some 
questioning.  Do  you  know  whether  these  were 
imported  ? 

A.  They  were  imported  from  Portugal  in  pure 
olive  oil.  They  are  considered  one  of  the  finest  types 
of  delicacies,  and  they  are  used  quite  generally  in 
connection  with  liquors. 

Q.  During  the  eight  months  from  February  to 
July,  1944,  the  complaint  charges  certain  of  your 
customers  were  compelled  to  buy  brandy,  rum,  and 
other  things  in  order  to  buy  whisky.    Is  that  true? 

A.  That  has  never  been  the  policy  to  force  any 
merchandise  on  anybody  at  any  time. 

Q.  As  a  matter  of  fact,  during  this  eight-month 
period,  and  generally,  do  retailers  return  to  you 
items  such  as  gin,  rum,  tequila,  and  so  on  when 
they  do  not  want  if? 

A.  Yes,  we  have  occasions  where  we  have  made 
a  record  of  where  they  have  made  returns  of  that 
kind  and  we  gave  credit  for  it.  There  were  various 
times  they  infoi-med  us  that  they  did  not  want  the 
merchandise  and  we  cheerfully  and  willingly  have 
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taken  it  back.  Among  those  items  you  made  men- 
tion of  there  you  spoke  of  rum.  In  that  period  cov- 
ered there  were  people  that  for  various  reasons  did 
not  want  rum,  and  we  have  set  up  a  credit  for 
941/3  cases  of  rum  which  we  took  back;  a  copy  of 
those  credits  is  here.  We  have  established  that  as  a 
policy,  and  anybody  at  any  time  that  did  not  want, 
for  various  reasons,  or  any  reasons  sufficient  to  us, 
they  could  return  it  to  us  at  will,  and  those  credits 
were  established  for  those  various  accounts.  [57] 

Q.     Did  your  customers  know  that*? 

A.     They  always  knew  that  it  was  our  policy. 

Mr.  Coblentz :  If  your  Honor  please,  we  ask  that 
the  conclusion  of  the  witness  as  to  whether  his  cus- 
tomers knew  something  or  not,  be  stricken  out. 

The  Court :    Develop  the  facts. 

Mr.  Beedy:  These  so-called  unwanted  items 
that  I  spoke  of,  like  rum,  Bocardi  brandy,  etc.,  were 
those  items  restricted,  too? 

A.  Everything  we  had  there  you  are  covering  in 
the  invoices  was  alloted  and  allocated  to  the  sales- 
men, and  they  always  had  to  be  allotted,  and  I  allot 
that  merchandise  to  their  accounts ;  it  was  never  an 
open  item  because  of  our  inability  to  replace  them, 
and  we  had  to  restrict  it  for  that  reason. 

Q.  You  used  the  words  "restricted  items"  and 
*'open  items."  What  do  you  mean  by  restricted?  Are 
restricted  items  those  items  that  you  were  not  able 
to  keep  fully  supplied  with? 

A.  Yes.  Subsequently  what  we  did  there  as  mer- 
chandise became  available  after  the  holiday  we  had 
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in  August,  there  were  certain  things  that  could  be 
released  that  we  could  put  on  as  open  items,  that 
could  be  sold  at  the  wishes  and  desires  of  our  cus- 
tomers. Others  had  to  be  still  restricted,  because 
our  suppliers  could  not  supply  us  with  unlimited 
quantities  of  certain  things. 

Q..  Take  rum,  for  instance,  that  has  been  spoken 
of  here,  and  is  [58]  on  a  number  of  these  invoices, 
was  rum  hard  to  get,  or  easy  to  get  ? 

A.  Rum  was  very  limited,  and  it  was  difficult  to 
secure  the  quantities  of  rum  that  our  customers 
wanted,  and  we  were  unable  to  sell  to  them  to  fill  their 
needs,  it  was  definitely  restricted.  Rum  came  into 
this  country  and  it  had  to  be  used  as  a  substitute  be- 
cause of  the  limited  amount  of  other  spirits  that  were 
available. 

Q.  Bocardi  rum  which  was  spoken  of,  isn't  that 
a  high  quality  of  rum  % 

A.  That  is  the  cream  of  rum,  the  Bocardi  people 
are  famous  and  they  do  a  business — it  is  not  only 
national,  but  it  is  international,  all  over  the  world ;  a 
very  limited  supply  of  Bocardi  rum  has  come  into 
this  or  any  other  market. 

Q.     Was  that  a  restricted  item,  too  % 

A.     It  still  is. 

Q.  Is  that  true,  or  what  have  you  to  say  about 
Baret  brandy  ?  Is  that  a  brandy  that  is  of  good  qual- 
ity? 

A.  It  is  an  excellent  quality.  Baret  brandy  is 
made  by,  that  is,  it  is  bottled  by  the  Many  Blanc 
Company,  of  Chicago.    As  a  matter  of  fact,  the  lim- 
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ited  quantity  that  we  had  of  Baret  brandy,  which 
was  a  small  quantity,  was  our  own  brandy  made  in 
California  at  the  Alta  Winery,  in  Dinuba,  and  we 
made  a  deal,  transaction,  whereby  we  sold  at  OPA 
prices  our  bulk  brandy  to  the  Many  Blanc  Company, 
and  then  in  turn  sold  1000  cases  under  their  line  of 
Baret  brandy,  it  was  our  own  brandy,  and  we  were 
very  fortunate  in  getting  it. 

Q.     Is  that  a  good  quality  of  brandy? 

A.     Excellent.  [59] 

Q.  Now,  Mr.  Schloss,  did  you  give  any  directions 
to  your  salesmen  in  reference  to  the  sale  of  whisky? 

Mr.  Coblentz :  If  your  Honor  please,  I  am  going 
to  object  to  that  as  to  whether  or  not  he  gave  instruc- 
tions to  them,  as  a  conclusion.  If  he  wants  to  ask 
what  statements  lie  made  to  the  salesmen  that  is  per- 
fectly satisfactory. 

The  Court :    He  may  answer. 

Mr.  Beedy:  Did  you  give  instructions  to  your 
salesmen — just  answer  that  "Yes"  or  "No." 

A.     Yes. 

Q.     Were  those  in  writing,  or  verbal? 

A.  There  were  some  in  writing  at  times  and  oth- 
ers were  verbal,  regarding  the  policy  of  the  com- 
pany at  all  times. 

Q.     Were  those  restricted  to  the  salesmen? 

A.     They  were  restricted  to  the  salesmen. 

Q.     Have  you  copies  of  any  of  those? 

A.  I  have  not  copies  with  me  here.  We  have  a 
record  of  instructions  to  salesmen  as  to  their  duties. 

Q.  Do  any  of  those  instructions  relate  to  these 
so-called  tie-in  agreements? 
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A.  The  instructions  detinitely  were  to  the  effe-ct 
that  we  had  no  such  thing  as  tie-in  sales.  It  has  al- 
ways been  the  policy  of  Coftin-Redington  &  Co.  to 
offer  our  merchandise  on  a  legitimate  basis,  in  keep- 
ing with  all  regulations,  which,  of  course,  includes 
the  OPA. 

Q.  During  the  period  you  have  spoken  of,  Mr. 
Schloss,  when  was  it  that  the  sale  of  whisky  began  to 
ease  up  so  that  you  could  [60]  get  more  of  it  % 

A.  Well,  in  anticipation  of  the  August,  1944,  so- 
called  liquor  holiday  we  anticipated  and  we  began 
to  get  a  little  larger  supplies  during  June  and  July, 
and  from  August  on  until  the  beginning  of  the  year. 

Q.  Was  it  after  those  dates  that  you  were  able 
to  give  your  customers  more  whisky  than  3/ou  had 
before  %  A.     Yes. 

Q.    And  you  did,  did  you  not?  A.     Yes. 

Q.  Isn't  it  a  fact  that  many  of  your  customers, 
who  prior  to  that  time  had  purchased  some  whisky 
and  rum  and  gin  and  tequila,  and  other  items,  began 
to  purchase  whisky  alone? 

A.  That  is  correct,  here.  We  have  records,  here, 
if  the  court  is  interested  in  them,  in  w^hich  there  are 
many  orders  that  are  nothing  but  whisky  and  repre- 
sent no  other  items  of  any  kind.  These  are  all  orders, 
straight  whisky  orders,  over  the  period  of  time  that 
you  are  seeking  information  on. 

Q.  That  is,  you  mean  during  July  and  August  of 
1944  ?  A.     February  to  July. 

Q.  Now,  Mr.  Schloss,  is  it  not  a  fact  that  the  re- 
tail liquor  dealer  was  faced  with  the  problem  that  he 
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had  to  find  substitutes  for  whisky  if  he  intended  to 

stay  in  the  liquor  business  ? 

A.  Well,  it  was  definitely  established  that  it  was 
our  duty  to  keep  our  customers  in  the  business,  and 
we  made  purchases  of  merchandise  which  proved 
itself  to  be  sound  merchandise,  and  sold  it  to  our  cus- 
tomers, and  on  the  straight  whiskey  basis  the  cus- 
tomers in  many  instances  would  have  gone  out  of 
business,  they  [61]  would  have  to  go  out  of  business, 
there  was  an  insufficient  quantity  of  whisky  from 
any  source  to  keep  them  in  business  so  that  they 
could  make  a  living. 

Q.  Do  you  know  what  the  company  liquor  sales 
were  from  February  to  July,  1944? 

A.     Approximately  a  million  dollars  gross  sales. 

Mr.  Beedy :    That  is  all. 

Cross  Examination 

Mr.  Coblentz:  Mr.  Schloss,  what  were  your 
duties  as  manager  of  the  liquor  division  of  Coffin- 
Eedington  &  Co.  ? 

A.  Well,  my  duties  were  of  a  varied  nature,  to 
purchase,  supervising,  policy-making  and  planning. 

Q.     Did  you  supervise  all  departments'? 

A.     All  departments  of  the  liquor  division? 

Q.     Yes.  A.     Yes. 

Q.  You  were  in  effect  the  purchasing  manager 
of  such  items  as  you  purchased,  and  the  sales  man- 
ager? A.     That  is  correct. 

Q.  Do  you  recall  just  what  you  told  your  sales- 
men with  respect  to  how  they  were  to  dispose  of  the 
items  that  Mr.  Beedy  referred  to  as  the  unwanted 
items  ? 
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Mr.  Beedv :  I  called  them  the  so-called  unwanted 
items. 

A.  I  don't  think  that  there  were  any  unwanted 
items,  because  the  proof  is  that  they  have  been  sold, 
and  we  now  find  that  they  are  hard  to  replace,  many 
of  the  things  that  we  had  at  that  time  which  are  your 
so-called  unwanted  items  that  you  have  found  some 
fault  with. 

Mr.  Coblentz :  Q.  Mr.  Schloss,  what  did  you  mean 
when  you  [62]  answered  Mr.  Beedy's  question  to  the 
effect  that  you  gave  the  salesmen  a  certain  allotment 
of  those  so-called  unwanted  items,  and  instructed 
them  to  allot  them  among  your  customers  *? 

A.  They  were  on  an  allotment  basis;  they  were 
not  items  that  we  could  quickly  and  in  unlimited 
quantity  replace,  so  their  sales  were  restricted.  I 
think  the  reason  this  name  "unwanted  items"  came 
in  here  is  because  of  the  fact  it  has  been  conveyed 
here  that  they  were  not  wanted.  They  were  wanted 
items  at  all  times,  and  still  are. 

Q.  Mr.  Schloss,  you  referred  to  a  Baret  brandy. 
There  are  several  kinds  of  brandy,  aren't  there? 

A.     There  are  many  kinds  of  brandy. 

Q.  They  are  made  from  grapes,  and  originally 
the  word  was  brandy  wine  ? 

A.     Yes,  it  is  a  distillation  of  grapes. 

Q.     A  distillation  of  grapes'? 

A.     Basically  it  originates  in  the  grapes. 

Q.  As  I  understand  it,  this  Baret  brandy,  bot- 
tled in  Chicago,  I  think  you  said,  was  considered  to 
be  a  very  fine  brandy? 
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A.     That  is  correct. 

Q.  And  so  fine  that  you  had  their  label,  with  their 
permission,  placed  upon  some  brandy  that  you  had 
distilled  down  in  Dinuba  ? 

A.     That  is  correct. 

Q.  So  that  the  public  thought  they  were  getting 
this  very  fine  Baret  brandy  when,  as  a  matter  of  fact, 
they  were  getting  Dinuba  brandy  ? 

A.  That  is  only  the  geographical  name,  it  was 
[63]  Alta  Winery  Brand.  We  had  a  bulk  brandy 
that  was  five  years  old  and  considered  the  best  qual- 
ity of  brandy  that  was  produced  in  the  State  of  Cali- 
fornia, it  was  superior  in  quality,  and  the  only  rea- 
son that  w^e  had  any  thought  of  putting  up  the  brandy 
on  that  basis  was  because  of  the  popularity  of  the 
Baret  Brandy  in  this  community.  It  sold  very  read- 
ily, and  still  does. 

Q.  As  a  matter  of  fact,  Mr.  Schloss,  the  Califor- 
nia wines  and  California  brandies  are  the  best  in  the 
country,  and  used  to  be  shipped  into  France  and 
shipped  back  and  sold  as  French  wines  and  bran- 
dies, didn't  they"? 

A.  A  great  deal  of  our  California  brandy  used  to 
be  shipped  to  France  and  there  it  was  blended  along 
with  Cognac,  and  it  came  back  as  Cognac  brandy, 
and  we  know  it  as  Martell  and  various  other  brands, 
and  much  of  that  came  from  California,  or  from 
Africa. 

Q.  And  Dinuba  is  right  down  in  the  heart  of  the 
grape  district,  is  it  not?  A.     That  is  correct. 

Q.     A  little  south  and  east  of  Fresno? 
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A.     Yes. 

Q.     Do  you  know  of  any  grapes  grown  in  Illinois? 

A.  There  are  some  grapes,  but  it  is  not  a  grai)e- 
producing  community.  I  would  not  say  that  that 
would  have  anything  to  do  with  where  it  was  branded. 
The  Many  Blanc  Company  advertised  in  Esquire 
and  Life  and  other  magazines,  and  it  has  had  an  ex- 
cellent reputation  at  all  times. 

Q.  To  get  back  to  the  so-called  unwanted  items,  is 
it  your  testimonj^  that  there  is  no  such  thing,  and  that 
that  there  never  was?  [64] 

A.  As  far  as  we  are  concerned  there  were  no  un- 
wanted items. 

Mr.  Coblentz :    That  is  all. 

Mr.  Beedy:    That  is  all.    I  will  call  Mr.  Levy. 


MORRIS  LEVY, 

called  as  a  witness  by  the  defendant,  sworn. 

The  Clerk :   Will  you  state  your  name  to  the  Court  ? 
A.     Morris  Levy. 
Q.     Where  do  you  live,  Mr.  Levy? 
A.     3005  Clay  Street,  San  Francisco. 
Q.     Where  are  you  employed? 
A.     Coffin-Redington  &  Co. 

Q.     How  long  have  you  been  employed  by  Coffin- 
Redington  &  Co.  ? 
A.     A  little  better  than  two  years. 
Q.     As  a  salesman?  A.     As  a  salesman. 

Q.     What  was  your  business  prior  to  that? 
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A.  Previous  to  that  I  was  in  the  radio  business 
for  twenty  years  on  Market  near  Sixth. 

Q.    Did  you  call  on  Mr.  Lasser,  Mr.  Levy? 

A.     Yes,  I  called  on  him  regularly,  twice  a  month. , 

Q.     And  Mr.  Ferroni,  also? 

A.     Mr.  Ferroni,  also. 

Q.  Those  are  two  customers  who  have  their  place 
of  business  down  in  the  Marma  district"? 

A.     That  is  right. 

Q.     How  often  did  you  say  you  called  on  them? 

A.     Twice  a  month. 

Q.     Each  one  ?  A.     Each  one  of  them. 

Q.  Now,  did  you  get  your  allotments  from  Mr. 
Schloss  as  to  what  you  could  sell  the  customers  that 
you  called  on?  A.     Yes.  [65] 

Q.  And  you  called  on  those  customers  and  told 
them  what  you  had  to  sell  them,  is  that  so  ? 

A.  That  is  a  salesman's  job.  I  walked  into  their 
place  of  business  and  offered  them  my  merchandise 
for  sale. 

Q.     Take  Mr.  Ferroni,  where  is  he  located? 

A.  On  the  corner  of  Union  and  Buchanan,  I 
think. 

Q.     He  has  the  Transport  Cafe  ? 

A.  Transport  Cafe,  now  called  the  Transport 
Club. 

Q.     He  is  an  Italian? 

A.     He  is  an  Italian. 

Q.     By  nationality?  A.     Yes. 

Q.    What  was  his  business  out  there? 

A.  He  had  primarily  a  bar,  he  served  a  few  sand- 
wiches, and  he  has  got  a  card  room  in  the  back  of  the 
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bar  and  serves  all  kinds  of  drinks,  but  his  main  busi- 
ness is  coffee  royals ;  he  does  a  tremendous  business 
in  coffee  royals. 

Q.  Now,  in  June  and  thereabouts,  Mr.  Levy,  you 
were  calling  on  Mr.  Ferroni  and  selling  him  goods  of 
various  kinds,  weren't  you? 

A.  I  called  on  him,  as  I  said  before,  twice  a  month, 
and  sometimes  even  more,  sometimes  three  times  a 
month. 

Q.  What  was  your  method  of  making  out  the 
order,  there? 

A.  Well,  I  suggested  various  different  articles 
that  I  had  for  sale,  a  list  of  whatever  we  had  that 
particular  month,  whisky,  rum,  brandy,  tequila,  vod- 
ka, and  anything  that  we  had  for  sale,  and  asked  him 
what  he  could  use.  He  said,  "Well,  I  could  use  some 
of  this,  I  could  use  some  of  this,  I  could  [66]  use 
some  of  this,"  and  it  is  the  salesman's  business  to 
suggest  to  them,  ' '  I  have  this,  and  this, ' '  and  then  if 
he  says  "Okay,  I  will  take  some  of  that,"  I  take  the 
quantity  and  put  it  down  on  the  order,  and  then  when 
the  order  is  completed  I  say, ' '  Now  you  are  sure  you 
have  not  forgotten  anything?"  And  he  says,  "No, 
that  is  about  all,"  and  I  say,  "Okay,  here  is  your 
3rder;  sign  it."  And  the  signature  appears  on  the 
Drder. 

Q.     On  each  order?  A.     Each  order. 

Q.  Now,  whisky  was  scarce  around  June,  or  at 
least  prior  to  June,  May,  June,  July,  February  and 
March  ? 

A.     Very  much  so. 
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Q.  Did  he  purchase  articles  other  than  whisky 
as  shown  on  these  various  invoices  ? 

A.  He  surely  did,  he  bought  some  of  the  merchan- 
dise that  I  had  and  bought  it  very  willingly,  be- 
cause he  dealt  very  largely  in  coffee  royals,  he  bought 
rum,  and  brandy,  tequila,  particularh'  for  the  for- 
eign element. 

Q.  Did  you  at  any  time,  Mr.  Levy,  ever  require 
Mr.  Ferroni  to  purchase  any  articles  in  order  to  get 
whisky  ? 

A.  I  never  have.  Having  been  in  the  retail  busi- 
ness myself,  for  better  than  25  years,  I  always  made 
it  a  policy  to  treat  my  customers  the  same  as  I  would 
like  to  be  treated,  myself,  and  not  force  them  at  any 
time,  to  take  anything.  I  told  them  what  it  was,  if 
he  was  not  quite  familiar  v\'ith  it,  and  naturally  he 
was  only  too  glad  to  get  it. 

Q.     Did  he  sell  these  articles,  do  you  know? 

A.     Every  day — ^he  uses  them  every  day.  [67] 

Q.  And  he  re^Deated  the  orders  from  time  to  time, 
did  he  not  ?  A.     Very  much  so. 

Q.     Of  brandy,  tequila,  and  other  articles? 

A.  Yes.  In  fact,  once  he  mentioned  Anis  Gorilla, 
he  wanted  that,  brandy  and  anisette,  because  he  had 
been  looking  for  it  for  some  time  and  could  not  get  it 
for  a  long  time,  he  did  not  have  any,  and  the  Italian 
people  like  it  and  use  it  in  some  qualtities. 

Q.  Now,  coming  to  Mr.  Lasser,  where  is  his  place 
of  business  ? 

A.     On  Chestnut  Street,  the  2000  blo<:'k,  I  think. 
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Q.  He  has  a  delicatessen  store  and  bar  there,  has 
he? 

A.  No,  he  has  what  is  called  a  packaged  good 
store,  he  has  a  very  beautiful  store,  I  would  call  it 
one  of  the  outstanding  stores  on  Chestnut  Street  in 
the  Marina  District.  He  sells  all  kinds  of  wine,  all 
kinds  of  liqueurs,  cherries,  olives,  cigars,  cigarettes, 
and  all  of  the  soft  drinks,  anything  that  pertains 
to  that  business. 

Q.  Did  }^ou  sell  him  whisky,  and  rum,  and  brandy, 
and  gin,  and  tequila  % 

A.     Yes,  I  sold  him  everythming  I  had  to  offer. 

Q.     All  of  those  things  ?  A.     Yes. 

Q.  Did  you  ever  at  any  time  make  a  sale  of  any 
of  those  articles  with  the  condition  attached  to  it 
that  he  had  to  take  them  in  order  to  get  whisky  ? 

A.  That  was  not  our  policy,  it  was  not  the  policy 
of  the  house,  and  there  is  no  reason  for  a  salesman  to 
force  anything  on  a  particular  customer  if  he  ex- 
pects to  go  back  to  him.  [68] 

Mr.  Coblentz :  I  ask  that  that  go  out  as  not  re- 
sponsive to  the  question.  The  question  was  whether 
or  not  he  said  that  to  Mr.  Lasser. . 

The  Court :    It  may  go  out. 

Mr.  Beedy :    Will  you  read  the  question  % 
(Question  read  by  the  reporter.) 

A.     No,  at  no  time. 

Q.  Did  Mr.  Lasser  at  any  time  tell  you  that  he 
did  not  want  or  could  not  use  or  found  that  he  was 
supplied  with 

A.     There  was  one  particular  instance  where  Mr. 
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Lasser  placed,  an  order  with  me  for  three  cases  of 
Marin  Rmii,  he  was  practically  out  of  it,  and  he  or- 
dered three  cases.  The  following  morning  he  phoned 
to  the  office  that  due  to  the  fact  that  another  house 
sent  him  a  case  of  it  and  wanted  us  to  cut  it  to  two,  so 
I  did,  and  he  appreciated  it  very  much. 

Q.     You  would  do  that? 

A.  I  would  do  that  for  anybody,  I  would  have 
cancelled  it,  because  we  could  have  sold  it  a  hundred 
times  over. 

Mr.  Beedy :    That  is  all. 

Cross  Examination 

Mr.  Coblentz:  Q.  Mr.  Levy,  as  I  understand  it 
you  have  been  with  Coffin-Redington  for  the  past 
two  years  ?  A.     A  little  better. 

Q.     Was  Mr.  Lasser  your  customer  all  that  time  ? 

A.     Yes. 

Q.  Do  you  know  whether  anyone  else  from  your 
firm  called  on  [69]  him? 

A.     No  one  else  called  on  him. 

Q.  So  that  his  only  contact  with  Coffin-Redington 
Company  was  with  you?  A.     Through  me. 

Q.  Did  you  have  a  quarrel  with  him  at  any  time. 
Did  you  ever  do  anything  which  you  know  now  or 
then  knew  that  displeased  him? 

A.     Not  to  my  knowledge. 

Q.     Or  anything  that  the  firm  ever  did? 

A.     No. 

Q.  If  you  were  told,  as  was  introduced  in  evidence 
this  morning,   that  both  of  these  gentlemen  com- 
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plained  to  Mr.  Richardson,  of  the  Office  of  Price  Ad- 
ministration, that  they  were  compelled,  each  of  them 
was  compelled  to  purchase  other  items  that  they  did 
not  wish  in  order  to  get  whisky  from  your  firm,  and 
you  have  testified  that  you  did  not  say  that  to  them, 
how  do  you  account  for  their  having  made  that  state- 
men  to  Mr.  Richardson? 

A.     I  do  not  see  how  they  could  have  made  it. 

Mr.  Coblentz :     That  is  all. 

Mr.  Beedy:     That  is  all.     I  will  call  Mr.  Guito. 


PETER  GUITO, 

called  as  a  witness  by  the  defendant,  sworn. 

The  Clerk :  Will  you  state  your  name  to  the  Court, 
please?  A.     Peter  Guito. 

Mr.  Beedy :  Q.  You  are  a  salesman  of  Coffin-Red- 
ington  &  Co.?  A.     I  am. 

Q.    And  for  how  long  have  you  been  such  ? 

A.     A  little  over  nine  years.  [70] 

Q.     In  the  liquor  department? 

A.     In  the  liquor  division,  yes. 

Q.  Did  you  call  at  Gelsi's  place  out  on  Mission 
street  regularly?  A.     Yes,  I  did. 

Q.     How  often  did  you  go  there  ? 

A.  Oh,  once  a  week,  once  in  a  while  I  would  skip 
a  week. 

Q.     Is  the  place  in  Mrs.  Gelsi's  name? 

A.     That  is  correct. 

Q.     What  is  her  husband's  name ? 
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A.     Enrico — it  begins  with  an  "E." 

Q.     You  know  him,  do  you  not  ? 

A.     Very  well. 

Q.     Now,  how  long  have  you  known  them? 

A.     Ever  since  I  have  been  calling  there. 

Q.     How  long  has  that  been? 

A.     Well,  practically  for  nine  years. 

Q.     Has  he  been  there  during  that  time,  nine  years  ? 

A.    Yes. 

Q,  And  you  have  sold  him  all  that  time  liquors 
such  as  are  carried  by  the  firm  of  Coffin-Redington 
&  Co.  ?  A.     I  have. 

Q.  Who  was  the  person  with  whom  you  discussed 
orders — who  was  the  person  who  gave  you  the  orders 
out  there?  A.     Mr.  Gelsi. 

Q.     You  could  speak  to  him  in  his  own  language? 

A.     I  could. 

Q.     Is  he  the  manager  of  the  place? 

A.     Yes,  he  is. 

Q.  Now,  what  time  of  day  did  you  usually  call 
there? 

A.  Well,  I  generally  called  there  about  twelve,  if 
you  do  not  call  there  about  then  you  do  not  catch 
them. 

Q.     He  is  not  there  ? 

A.  If  you  got  there  a  few  minutes  after  one  you 
do  not  catch  him,  unless  you  get  there  after  four 
o'clock.  [71] 

Q.  What  was  your  method  of  taking  orders  from 
him? 
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A.  Well,  I  would  go  in  and  show  him  what  I  had 
for  sale,  and  he  would  buy  it. 

Q.     Ask  him  what  he  wanted,  is  that  if? 

A.  I  would  tell  him  what  I  had  to  sell,  I  offered 
him  whatever  I  had  and  he  would  buy  what  he  want- 
ed. Sometimes  he  would  want  something  we  did 
not  have  and  I  would  make  a  note  of  it,  and  when 
we  got  it  I  would  tell  him.  I  would  tell  him,  we  have 
so  and  so,  if  he  wanted  it. 

Q.     Who  wrote  the  order,  did  you? 

A.     I  wrote  the  order. 

Q.     Did  he  sign  it? 

A.     He  always  signed  it. 

Q.     Did  Mrs.  Gelsi  sign  any  orders  ? 

A.     No. 

Q.  You  generally  met  Mr.  Gelsi  in  the  room  that 
was  spoken  of  in  back  of  the  bar,  didn't  you? 

A.  He  would  be  in  the  back,  so  I  would  go  back 
there  and  we  would  do  our  business  there ;  sometimes 
when  he  gave  his  wife  checks  to  deposit  he  would 
be  standing  up  in  front. 

Q.     The  bank  is  right  across  the  street? 

A.     Right  across  the  street. 

Q.  It  is  alleged  in  the  complaint  in  this  case  that 
Bocardi  rum  was  an  unwanted  item  there.  Isn't  it 
a  fact  that  Mr.  Gelsi  had  been  trying  to  get  that  for 
months  before  you  sold  it  to  him  ? 

A.  For  months,  and  I  had  a  note  in  my  book  to 
fill  his  order  on  that  just  as  soon  as  we  got  it  in. 

Q.  According  to  the  invoice  you  sold  him  four 
or  five  cases  [72]  Bocardi  rum  amber  gold  and  Bo- 
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cardi  rum  silver  white.    That  is  what  he  wanted  to 

get?  A.     Yes,  he  asked  for  that. 

Q.     What  did  you  give  him  ? 

A.     At  first  I  told  him  we  could  only  give  him  a 
case,  but  I  told  him  we  might  pick  some  up  elsewhere, 
and  as  soon  as  it  came  in  I  got  in  touch  mth  him  again 
and  told  him  I  would  give  him  two  cases  instead  of   | 
five  that  he  wanted,  and  he  was  glad  to  get  them. 

Q.     Now,  did  Mr.  Schloss,  the  manager  of  the  li- 
quor division  tell  you  and  the  other  salesmen  at  sales   ; 
meetings  what  the  policy  of  the  house  was  in  rela- 
tion to  the  so-called  tie-ins?  A.     He  did. 

Q.  Did  you  ever  sell  to  Mr.  Gelsi  or  Mrs.  Gelsi 
whisky  on  condition  that  they  would  purchase  rum, 
tequila,  gin,  or  any  of  the  other  items  ? 

A.     No. 

Q.  As  a  matter  of  fact,  when  whisky  was  easy  to 
get  you  did  sell  Mr.  Gelsi  on  occasions  just  whisky 
alone,  isn't  that  true? 

A.  I  did,  if  that  is  what  he  wanted,  and  if  he 
wanted  anything  else  that  is  what  he  got. 

Mr.  Beedy :    That  is  all. 

Cross  Examination 

Mr.  Coblentz :  Q.  You  were  in  court  this  morn- 
ing, were  you  not?  A.     Yes. 

Q.     You  heard  all  the  testimony?  A.     Yes. 

Q.  How  do  you  account  for  the  statement  that  the 
Gelsis  made  to  Mr.  Richardson? 

A.  I  don't  think  she  would  make  the  statement 
[73]  voluntarily. 
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Q.     You  think  Mr.  Richardson  forced  her  to  *? 

A.  I  think  most  of  these  people,  particularly 
Latins,  if  they  are  told  it  is  a  government  man,  they 
are  scared,  and  if  a  government  man  comes  in  he  can 
get  almost  anything  out  of  them. 

Q.  What  is  the  connection  between  being  afraid 
and  being  a  government  officer  and  making  some  spe- 
cial statement?  A.     In  what  way? 

Q.  I  can  understand  when  a  person  is  frightened 
they  might  run  or  they  might  hide,  but  why  should 
they  choose  to  make  some  particular  statement  that 
is  not  true  ? 

A.  If  a  governmen  agent  comes  in,  they  have  a 
fear  of  them,  and  they  seem  to  think  ''Maybe  I  should 
do  this  or  do  that,  or  the  other,"  they  may  have 
broken  the  law. 

Q.  So  out  of  their  fear  they  brought  this  out  of 
their  imagination  ? 

A.  I  don't  think  they  brought  it  out  of  their 
imagination.  I  will  tell  you,  I  spoke  to  her  Monday, 
I  made  my  regular  call  Monday,  and  she  said  this 
man  came  and  said, ' '  You  are  not  in  the  grocery  busi- 
ness, what  are  you  going  to  do  with  anchovies  ? ' ' 

Q.    What  was  the  rest  of  the  conversation? 

A.     Well,  that  is  all. 

Mr.  Coblentz :    That  is  all  . 
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The  Clerk:  Will  you  state  your  name  to  the 
Court '?  [74]  A.     Henry  J.  Haaf. 

Mr.  Beedy:  Q.  Mr.  Haaf,  you  are  one  of  the 
vice-presidents  and  directors  of  Coffin-Redingion 
Co.? 

A.     That  is  correct. 

Q.     In  charge  of  sales  ? 

A.  Drugs  sold  to  drug  stores,  hospitals,  govern- 
ment agencies,  etc. 

Q.     How  long  have  you  been  with  the  company? 

A.     32  years. 

Q.  Mr.  Haaf,  when  whisky  be-came  scarce  toward 
the  end  of  1942  isn't  it  a  fact  that  the  drug  division 
was  required  to  establish  a  system  of  allocation? 

A.  That  is  right.  In  fact,  the  supply  was  so  smaU 
that  we  had  to  work  with,  we  went  to  considerable 
length  to  set  up  a  system  of  allocation  so  as  to  effect 
a  fair  and  equitable  distribution  of  what  we  had  to 
send  out. 

Q.     That  is  to  customers? 

A.  Yes,  that  was  based  on  previous  purchase  rec- 
ords. 

Q.  Did  the  liquor  division  give  you  monthly  a 
list  of  the  articles  that  were  available  for  distribu- 
tion? A.     That  is  correct. 

Q.     Then  what  did  you  do  with  them  ? 

A.  Upon  receipt  of  the  list  from  Mr.  Schloss  I 
then  looked  it  over  and  then  returned  it  to  John  Shee- 
han,  who  took  care  of  the  allocation ;  in  other  words, 
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he  had  a  set  of  books  in  which  previous  purchase  rec- 
ords were  listed,  that  is,  speaking  of  drug  accounts — 
there  are  some  six  hundred  odd  stores  which  had  li- 
quor licenses,  and  of  those  there  were  approximately 
452  which  had  purchase  records  and  we  made  an  al- 
lotment to  them.  [75] 

Q.  In  the  drug  division  did  salesmen  call  on  them 
for  purchases  of  liquor  at  that  time  ? 

A.     Not  at  that  time. 

Q.     How  did  you  handle  that? 

A.     The  distribution  of  liquor? 

Q.     To  drug  stores. 

A.  The  distribution  of  liquor  to  drug  stores  was 
handled  entirely  by  the  office. 

Q.  This  system  of  salesmen  not  calling  on  them 
for  liquor  orders  continued  up  until  when? 

A.     August  1,  1944. 

Q.  Prior  to  that  the  work  was  done  at  the  office, 
is  that  right  ?  A.     Yes. 

Q.  And  Mr.  Sheehan  is  the  one  who  sent  them  a 
list  of  the  items  that  had  been  allocated  to  each? 

A.     Yes. 

Q.     Both  liquor  and  drugs,  isn't  that  right? 

A.     Not  drugs. 

Q.     Just  liquor  ?  A.     That  is  right. 

Q.  What  was  the  company's  policy  in  relation  to 
return  of  liquor  that  was  sent  to  the  drug  companies? 

A.  At  numerous  sales  meetings  the  men  were  told 
what  our  policy  was,  and  were  told  the  fact  that  the 
merchandise  which  we  were  sending  out  was  sent  out 
as  a  helpful  gesture  to  our  customers,  with  the  full 
privilege  of  returning  it  if  the  merchandise  was  not 
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wanted,  or  if  it  was  not  something  that  they  could 

use. 

Q.     Did  you  send  out  a  bulletin  to  that  effect  ? 

A.     I  did. 

Q,     Have  you  a  copy  of  that  ? 

A.  There  are  two,  one  dated  June  22  and  one 
dated  August  4. 

The  Court :    We  will  take  a  short  recess. 
(Recess.)  [76] 

Mr.  Beedy:  Q.  Mr.  Coblentz,  I  showed  you 
this.  This,  if  your  Honor  please,  is  interoffice  and 
salesmen  correspondence  issued  by  Mr.  Haaf  to 
drug  store  representatives  regarding  liquor  distri- 
bution to  drug  stores.  It  is  headed,  "Important 
instructions,  read  carefully."  It  is  quite  long,  and 
the  only  part  of  it  that  I  think  is  pertinent  to  what 
I  am  asking  Mr.  Haaf  now  is  this  paragraph  on 
page  2,  which  reads  as  follows: 

"We  have  never  arbitrarily  sent  goods  to 
customers  and  what  goods  have  been  sent  in 
the  past  were  always  with  the  distinct  under- 
standing that  it  was  on  a  voluntary  basis  and 
sent  as  a  helpful  gesture,  and  could  be  returned 
if  desired." 

Now,  referring  to  that,  Mr.  Haaf,  did  you  fre- 
quently or  on  occasions  get  returned  items? 

A.  We  did  get  some,  yes;  in  fact,  we  have  a 
number  of  credit  memoranda  here  to  support  that. 

Q.  Where  your  drug  store  purchasers  have  re- 
turned liquor  items  of  one  kind  and  another? 

A.     That  is  correct. 
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Mr.  Beedy:     I  suppose  it  won't  be  necessary  to 
iatroduce  these  in  evidence,  because  they  are  quite 
bulky,  but  we  will  have  it  marked  for  identification. 
(The  circular  was  marked  Defendant's  Ex- 
hibit A  for  Identification.) 

Q.  Did  Mrs.  Parker's  Pharmacy  in  Berkeley,  or 
Mrs.  Parker's  store,  ever  return  any  goods  for 
credit  ? 

A.  She  returned  drugs,  [77]  but  there  is  no  rec- 
ord of  liquor  having  been  returned. 

Q.  But  she  returned  drugs,  you  say,  on  occa- 
sions "?  A.     Yes. 

Q.  In  other  words,  you  sent  her  goods,  and  if 
she  did  not  want  them  she  would  return  them? 

A.     That  is  right. 

Q.     That  was  true  of  liquor,  was  it? 

A.     That  would  include  liquor. 

Q.  Have  you  ever  received  any  complaints,  either 
orally  or  written,  from  Mrs.  Parker? 

A.     Never. 

Q.  As  a  matter  of  fact,  Mr.  Haaf,  in  the  drug 
business  competition  is  very  keen,  is  it  not  ? 

A.     It  is  very  keen,  indeed. 

Q.  It  is  important  to  maintain  good  will  for  the 
company,  and  you  have  endeavored  to ,  do  that  by 
giving  the  druggists  who  are  on  your  customers'  list 
all  possible  liquor  that  you  could  ? 

A.     That  is  right. 

Mr.  Beedy:    Mr.  Coblentz,  I  showed  you  this. 

Mr.  Coblentz:     Yes. 

Mr.  Beedy:    Q.    Mr.  Haaf  I  show  you  a  bulletin 
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addressed    to    the    Drug    Service    Representatives, 
dated  June  22,  1944.     That  is  your  signature,  is  it 
not?  A.     That  is  correct. 

Mr.    Beedy:     I    ask    that    that    be    marked    for 
identification. 
,The  Court:     It  may  be  marked. 

(The  bulletin  was  marked  Defendant's  Ex- 
hibit B  for  Identification.) 

Mr.  Beedy :  I  call  particular  attention  to  the 
second  paragraph  on  page  2  of  that  communication, 
which  is  as  follows:  [78] 

"Tie-in  Sales:  We  have  heard  rumors  of  numer- 
ous instances  where  tie-in  sales  have  been  practiced 
by  those  in  the  retail  and  wholesale  liquor  industry. 
We  have  never  made  any  tie-in  sales.  Whatever 
merchandise  we  have  sent  to  a  customer  has  always 
been  entirely  upon  a  volunteer  basis  and  entirely 
subject  to  his  approval.  We  have  never  insisted 
that  the  customer  buy  one  product  in  order  to 
obtain  the  other.  This  is  absolutely  contrary  to 
OPA  regulations,  both  in  respect  to  retail  and 
wholesale  sales  and  those  practicing  these  tie-in 
sales  are  in  violation  of  these  governmental  regula- 
tions. We  repeat,  we  have  always  respected  these 
rules  and  it  is  not  our  intention  to  do  otherwise  at 
any  time." 

That,  your  Honor,  is  dated  June  22,  1944,  long 
before  any  controversy  had  arisen,  or  any  examina- 
tion made  by  the  plaintiff,  or  anybody  else.  That 
is  all. 


Chester  Bowles  109 

(Testimony  of  Henry  J.  Haaf.) 

Cross-Examination 

Mr.  Coblentz:  I  believe  you  testified  that  Ex- 
hibit A  for  Identification,  the  signature  was  yours 
on  it  ?  A.     Yes. 

Q.  Do  you  know  what  the  distribution  of  that 
was?  A.     To  our  seventeen  drug  salesmen. 

Q.     Did  it  go  to  any  of  the  liquor  salesmen"? 

A.     No,  it  did  not. 

Mr.  Coblentz:  We  would  like  to  introduce  this 
in  evidence. 

(Defendant's  Exhibit  A  was  received  in  evi- 
dence and  marked  Plaintiff's  Exhibit  2.)  [79] 

PLAINTIFF'S  EXHIBIT  No.  2 

Coffin-Redington  Company 

Inter-Office  and  Salesmen  Correspondence 

Aug.  4,  1944 

To:     Drug  Service  Representatives. 

From:     Mr.  H.  J.  Haaf. 

LIQUOR  DISTRIBUTION  TO  DRUG  STORES 

Important  Instructions 
Read  Carefully 

Effective  at  once,  with  August  allotments,  the 
method  of  allotting  Liquor  to  drug  stores  has  been 
changed  and  will  be  put  entirely  in  the  hands  of  our 
drug  service  representatives.  Therefore,  it  is  neces- 
sary that  you  read  carefully  and  observe  closely  the 
following  instructions. 
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(1)  Liquor  Price  Books:  It  is  important  for 
you  to  examine  your  Liquor  Price  Book  and  deter- 
mine if  it  is  up  to  date  and  complete.  If  it  is  not, 
be  sure  and  requisition  the  necessary  information 
at  once  so  that  you  can  authoratively  and  correctly 
quote  and  sell  Liquor. 

(2)  Sales  Record  Liquor  Purchases:  Liquor 
purchase  records  of  each  customer  are  being  en- 
tered ill  your  black  sales  book.  These  figures  are 
entered  in  red  ink  so  as  to  distinguish  them  from 
the  drug  purchases.  It  is  important  to  remember 
that  the  base  period  upon  which  all  quotas  are  fig- 
ured by  distillers  are  for  the  first  nine  months  of 
1942.  Distillation  of  Whiskey  stopped  on  October 
8,  1942  and  that  was  the  date  when  the  abnormal 
period  began.  Therefore,  the  figures  before  Octo- 
ber 1st  are  the  ones  to  consider.  While  obviously 
we  want  to  take  care  of  customers  who  always 
bought  Liquor  from  us  as  they  are  rightfully  en- 
titled to  it,  we  do  want  to  keep  in  mind  those  ac- 
counts who  will  probably  mean  something  to  us  in 
the  future  when  these  unusual  times  are  passed. 

(3)  Quotas:  From  here  on  all  Liquor  will  be 
an  open  item  without  any  limits  whatsoever  as  to 
quantity,  except  Whiskey,  Gin,  and  Sweet  Wines. 
Since  these  items  will  not  be  available  in  plentiful 
quantities,  it  will  be  necessary  until  conditions 
change  to  continue  to  allot  these  items  in  order  to 
effect  as  fair  and  equitable  distribution  of  the 
amounts  we  receive.  Quotas  will  be  given  to  you 
twice   a   month   and   in   allotting   these   items   you 


Chester  Bowles  lil 

(Testimony  of  Henry  J.  Haaf.) 

should  plan  accordingly  what  customers  should  be 
cared  for  out  of  number  one  allotment  and  which 
ones  out  of  number  two,  or  both.  It  will  be  neces- 
sary for  you  to  use  the  widest  discretion  and  good 
judgment  when  dividing  this  merchandise  because 
our  records  show  we  have  done  a  pretty  good  job 
and  unless  it  continues  so  it  can  result  in  a  terrible 
headache  for  you  and  for  us,  too.  All  Quotas  Must 
Be  Completely  Withdrawn  Within  the  Month  in 
Which  They  Are  Issued,  Otherwise  They  Are  Can- 
celled. Orders  should  be  sent  to  us  as  they  are  writ- 
ten and  not  held  and  sent  to  us  in  a  group. 

(4)  Writing  of  Liquor  Orders:  All  Liquor  or- 
ders shall  be  written  on  liquor  order  forms  and 
each  and  every  order  must  be  complete,  including 
the  Licensee's  License  Number.  All  orders  must  be 
written  on  liquor  order  forms. 

(5)  Orders  vs.  Quotas:  All  orders,  when  re- 
ceived, will  be  checked  against  quotas.  If  orders 
exceed  quotas,  same  will  be  cancelled  and  returned 
to  you. 

(6)  Open  Items:  Four  pages  of  Open  Liquor 
Items  accompany  this  bulletin,  and  these  are  avail- 
able without  limit.  The  druggist  should  not  make 
the  same  mistake  as  heretofore  and  think  that  it  is 
only  Bourbon  and  Oin  that  he  can  sell.  To  be  in 
the  liquor  business  and  compete  means  that  he 
should  have  on  hand  at  all  times  a  well-rounded 
and  balanced  stock.  Therefore,  you  should  check 
all  of  his  stock  when  taking  his  orders.    To  sim]^lify 
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your  price  book,  and  become  thoroughly  familiar 
with  it,  it  might  be  well  to  immediately  go  through 
this  and  in  ink  mark  "open"  before  each  open 
item.  Preserve  these  pages  of  open  items  as  a 
permanent  inventory.  New  sheets  will  be  issued 
when,  and  if,  necessary.  Items  appearing  on  the 
open  list  are  items  to  be  Sold  and  not  sent  to  cus- 
tomers without  consultation.  We  have  never  arbi- 
trarily sent  goods  to  customers  and  what  goods  have 
been  sent  in  the  past  were  always  with  the  distinct 
understanding  that  it  was  on  a  voluntary  basis  and 
sent  as  a  helpful  gesture  and  could  be  returned  if 
desired. 

(7)  Case  Lots:  While  it  will  sometimes  be  nec- 
essary, because  of  limited  quantities  of  quota  items, 
to  sell  in  less  than  case  lots,  this  should  be  avoided 
wherever  possible  because  the  cost  of  handling  less 
than  full  cases  is  extremely  high. 

(8)  Distillers'  Orders:  With  most  every  alloca- 
tion there  will  come  to  you  some  Pink  Order  Slips, 
giving  you  customer's  name  and  address  and  kind 
and  quantity  of  Liquor  the  distillers  have  sent  in  to 
us  to  be  shipped  only  to  that  customer  and  no  one 
else.  You  Are  to  Write  Up  an  Order  for  the 
Goods  Named,  Attaching  the  Pink  Order  Form  to 
Your  Order  and  Both  of  Which  Must  Be  Returned 
to  Us  (Order  and  Pink  Form  Together).  In  order 
that  you  will  have  a  complete  knowledge  of  all 
Liquor  going  into  your  territory,  these  distiller's 
orders  will  be  sent  to  you  for  attention.  In  some 
instances,  you  may  consider  the  merchandise  sent 
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as  being  sufficient  and  in  others  you  may  want  to 
add  some  of  your  allotted  or  other  goods  to  them. 
However,  we  believe  it  is  well  to  check  the  stocks  of 
each  and  every  dealer,  particularly  when  Whiskey 
is  allotted,  as  it  gives  you  an  entree  to  his  Liquor 
inventory  and  usually  a  very  sizable  order  can  be 
accumulated  by  this  method.  Another  thing  is  that 
in  a  number  of  instances  these  orders  are  for  less 
than  case  lots  and  you  will  probably  want  to  build 
these  up  into  larger  orders,  by  adding  other  mer- 
chandise to  this  and  making  one  shipment  in  all, 
thereby  saving  considerable  expense.  Remember, 
we  do  not  prepay  freight  on  liquor  in  less  than 
case  lots. 

Comments:  With  the  rapidly  changing  condi- 
tions in  the  Liquor  Picture,  it  means  that  while 
certain  items  will  necessarily  continue  to  be  ra- 
tioned, on  the  other  hand  there  will  be  a  great  many 
items  that  necessarily  will  have  to  be  sold.  The  drug 
division  must  assume  its  fair  share  of  responsibility 
in  building  up  a  predominant  position  of  our  Liquor 
Division. 

All  of  you  will  recognize  the  fact  that  today  the 
druggist  is  awakened  to  the  possibilities  that  the 
sale  of  Liquor  offers  by  correct  merchandising.  This 
is  evidenced  by  the  amount  of  display  space  that  is 
now  assigned  to  Liquor  in  the  drug  stores. 

We  believe  this  bulletin  covers  all  questions  but 
should  you  have  any  in  mind,  do  not  hesitate  to  ask 
them  and  do  it  promptly.    We  want  this  operation 
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to  run  smoothly  and  it  should  do  so  if  you  handle 

this  correctly. 

Yours  very  truly, 

COFFIN-REDINGTON  CO. 

H.  J.  HAAF, 

Vice-President  in  Charge  of 
Sales. 
HJH:HP 

P.  S.  Your  first  allocation  accompanies  this  bul- 
letin. Your  sales  record  book  will  be  completed  in 
a  day  or  two  and  forwarded  to  you  then.  A  supply 
of  liquor  orders  forms  has  been  sent  you  today. 


Mr.  Coblentz:  I  will  show  you  Defendant's  Ex- 
hibit B  for  Identification,  on  which  you  say  also 
appears  your  signature? 

A.     That  is  right. 

Q.     Do  you  know  the  distribution  of  that  one  ? 

A.     The  same  as  the  other. 

Mr.  Coblentz:  We  would  like  to  offer  this  in 
evidence. 

The  Court :     It  may  be  admitted  and  marked. 
(Defendant's    Exhibit    B    for    Identification 
was  marked  Plaintiff's  Exhibit  3  in  evidence.) 
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PLAINTIFF'S  EXHIBIT  No.  3 

Coffiin-Redington  Company 

Inter-Office  and  Salesmen  Correspondence 

June  22,  1944 
To:     Drug  Service  Reps. 

From:     Mr.  H.  J.  Haaf 

LIQUOR 

New  Developments :  You  undoubtedly  have  read 
the  news  releases  concerning  the  action  of  the  Gov- 
ernment in  releasing  all  of  the  August  Alcohol  pro- 
duction for  beverage  purposes.  It  is  estimated  that 
this  will  total  25  to  30  million  gallons  of  190  proof 
Alcohol  and  when  reduced  to  beverage  spirits  this 
will  total  approximately  50  million  gallons. 

There  is  no  question  but  what  this  wall  relieve  the 
tremendous  pressure  which  has  been  caused  by  the 
shortage  of  all  Liquors.  No  effect  should  be  felt  in 
this  market  until  some  time  toward  the  end  of  Sep- 
tember, except  possibly  for  Gin  which  might  be- 
come available  earlier. 

There  will  be  more  plentiful  supplies  of  Blended 
Whiskies,  Gin,  and  Cordials.  The  receipt  of  these 
supplies,  of  course,  depends  entirely  upon  the  abil- 
ity of  the  distillers  to  produce  and  bottle  these  prod- 
ucts and  while  this  may  appear  to  be  a  very  simple 
operation,  the  distillers,  themselves,  are  confronted 
with  numerous  and  tremendous  problems.  This  is 
due  to  the  fact  that  Bottles  and  Cartons  are  critical 
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and  most  difficult  to  obtain.  Therefore,  it  will  not 
be  as  easy  as  drawing  water  from  a  spigot  as  some 
people  believe. 

Prices :  Now  as  to  the  question  of  price,  all  new 
merchandise  will  be  sold  under  O.P.A.  Regulations. 
It  must  be  kept  in  mind  that  so  far  as  Federal 
Taxes  are  concerned  the  same  rates  will  apply  to 
Beverage  Alcohol,  or  products  therefrom,  as  it  does 
to  Straight  Whiskey,  same  proof.  Some  customers 
are  of  the  opinion  that  Beverage  Spirits  take  a 
lesser  tax.  This  is  not  true.  In  fact,  Blended 
Whiskey  is  actually  taxed  higher  because  it  is  as- 
sessed the  30c  per  gallon  Rectifying  Tax  in  addition 
to  the  usual  Spirit  Tax. 

Inventories,  Odd  Items :  Many  customers  are  al- 
ready asking  how  they  can  dispose  of  Rum,  Im- 
ported Gin,  Tiquella,  Brandy,  Vodka,  etc.,  etc.  "Can 
I  cut  prices'?"  and  numerous  other  questions  are 
being  asked.  It  appears  that  some  of  the  trade  are 
becoming  panicky.  Right  here  it  should  be  borne 
in  mind  that  where  it  is  thought  necessary  everyone 
has  about  sixty  days  to  reduce  inventories.  Further- 
more, while  the  demand  for  these  items  will  unques- 
tionably drop,  it  will  not  cease  entirely.  Further- 
more, good  brands  of  Brandy  and  Rum  should  not 
be  sacrificed  for  this  is  good  merchandise.  Very 
little  Brandy  was  made  in  California  last  year  due 
to  the  high  cost  of  grapes.  It  looks  the  same  this 
year.  Rum  quotas  for  the  last  half  of  1944  have 
been  drastically  reduced  so  that  new  Imports  will 
be  very  small.    The  best  Rum  season  is  ahead  of  us 
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during  the  Fall  months  and  the  Holidays.  It  is  our 
oi^inion  that  where  a  dealer  has  excessive  stocks  of 
these  items  that  he  should,  however,  get  his  house  in 
order  and  inmiediately  start  reducing  his  inven- 
tory to  normal  amounts.  He  should  do  this  in 
orderly  fashion,  but  he  should  attempt  to  accom- 
plish this  within  the  next  thirty  or  sixty  days  before 
products  resulting  from  this  Alcohol  release  become 
available. 

Liquor  Fair  Trade  Prices  Suspended:  Where 
dealers  find  it  advisable  to  reduce  stocks  and  are 
asking  if  it  is  permissible  to  reduce  prices,  it  might 
be  well  to  note  that  Liquor  Fair  Trade  Prices  have 
been  suspended  for  the  balance  of  the  year  by  the 
State  Board  of  Equalization.  In  other  words,  the 
retailer  has  a  free  hand  in  disposing  of  his  mer- 
chandise at  whatever  prices  he  is  inclined  to  sell 
no  matter  how  low  he  goes.  On  the  other  hand,  the 
O.P.A.  Maximum  Price  Regulations  remain  in  full 
effect  and  he  must  observe  ceiling  prices  in  all  in- 
stances. He  cannot  sell  demand  goods  above  ceiling 
prices.  Therefore,  you  will  see  that  the  maximum 
price  limits  remain  in  full  effect  and  only  the  mini- 
miun  have  been  removed. 

Return  Goods :  Under  the  State  Board  of  Equal- 
ization Ruling,  which  has  been  in  effect  for  a  num- 
ber of  years  past,  no  goods  are  returnable  for  credit. 

Tie-In  Sales :  We  have  heard  rumors  of  numer- 
ous instances  where  tie-in  sales  have  been  practiced 
by  those  in  the  retail  and  wholesale  liquor  industry. 
We  have  never  made  any  tie-in  sales.     Whatever 
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merchandise  we  have  sent  to  a  customer  has  always 
been  entirely  upon  a  volunteer  basis  and  entirely 
subject  to  his  approval.  We  have  never  insisted 
that  the  customer  buy  one  product  in  order  to  ob- 
tain the  other.  This  is  absolutely  contrary  to 
O.P.A.  Regulations,  both  in  respect  to  retail  and 
wholesale  sales  and  those  practicing  these  tie-in 
sales  are  in  violation  of  these  governmental  regula- 
tions. We  repeat,  we  have  always  respected  these 
rules  and  it  is  not  our  intention  to  do  otherwise  at 
any  time. 

Yours  very  truly, 

COFFIN-REDINGTON  CO. 

H.  J.  HAAF, 

Vice-President  in  Charge  of 
Sales. 
HJH:HP 


Mr.  Coblentz:     I  think  that  is  all. 
Mr.  Beedy :    That  is  all. 


JOHN  SHEEHAN, 
called  as  a  witness  by  defendant;  sworn. 

The  Clerk:  Will  you  please  state  your  name 
to  the  Court? 

A.     John  Sheehan. 

Mr.  Beedy:  Q.  Mr.  Sheehan,  you  are  em- 
ployed by  Coffin-Redington  &  Co.  are  you? 

A.     That  is  right. 
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Q.     How  long  have  you  been  so  employed? 

A.     Four  years. 

Q.     In  what  department  are  you  employed? 

A.     At  the  present  time  in  the  sales  department. 

Q.     Were  you  in  the  drug  division  before  that? 

A.     Yes. 

Q.  In  the  period  from  February  to  July,  1944, 
where  were  you  employed? 

A.  I  was  in  the  sales  department,  attached  to 
allocating  liquor.  [80] 

Q.     To  the  drug  stores? 

A.     To  the  drug  stores. 

Q.     How  did  you  do  that? 

A.  By  a  process  of  allocation  of  the  sales  to 
the  drug  stores,  themselves. 

Q.  Did  you  allocate  on  that  basis  to  the  cus- 
tomers of  the  drug  division  the  whisky? 

A.     That  is  right. 

Q.  Who  gave  you  the  list  of  the  available  liquor 
merchandise  ? 

A.  Those  lists  were  made  by  my  predecessor  to 
the  time  I  took  over  the  job. 

Q.     Mr.  Haaf?  A.     Yes. 

Q.  Mr.  Haaf  would  make  them  up  and  send 
them  to  you  for  the  allocation  ?  A.     Yes. 

Q.  You  would  write  up  the  orders  on  the  basis 
of  what  he  sent  to  you?  A.     Yes. 

Q.  Would  you  make  notes  on  the  accounts  as  to 
the  likes  and  dislikes  of  particular  customers? 

A.     I  would. 

Q.  And  in  making  up  the  orders  would  the  likes 
and  dislikes  guide  you?  A.    Yes. 
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Q.  For  instance,  if  you  had  a  note  in  there  that 
somebody  liked  Marin  Rum,  or  Baret  Brandy,  you 
made  a  note  of  that,  did  you?  A.     Yes. 

Q.  Would  you  try  to  allocate  that  item  to  him 
when  you  next  made  your  allocation? 

A.     That  is  right. 

Q.  Now,  taking  the  account  of  the  West  Berke- 
ley Drug  Store,  that  is  Mrs.  Parker,  isn't  it? 

A.     Yes. 

Q.     Is  she  an  old  customer  of  the  company? 

A.     As  far  as  I  know.  [81] 

Q.     She  has  been  ever  since  you  have  been  there  ? 

A.     That  is  right. 

Q.     And  was  she  a  valued  customer? 

A.  I  would  say  from  looking  at  the  purchases 
she  was. 

Q.  The  invoice  written  up  March  2,  1944, 
shipped  on  March  8th,  that  was  an  allotment  that 
you  made,  was  it  not?  A.     Yes. 

Q.  Do  you  recall  that  invoice  at  all,  Mr. 
Sheehan  ?  A.     No,  I  do  not. 

Q.  Now,  it  is  claimed  that  she  was  required  to 
buy  Marin  rum  in  order  to  obtain  whisky,  buy  one- 
half  case  of  Marin  Rum  Gold  in  order  to  obtain 
whisky,  that  is,  half  a  case  of  Calvert  Special,  half 
a  case  of  Old  Fitz.  Do  you  know  what  the  facts 
were  in  regard  to  that? 

A.     That  was  all  liquor  that  was  sent  on  approval. 

Q.     She  knew  that  she  had  that  right,  didn't  she? 

A.  If  she  didn't  want  it  she  could  always  return 
it  for  credit. 
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Q.  All  she  had  to  do  was  notify  the  company 
and  it  would  take  it  back  ?  A.     Yes. 

Q.  Take  the  invoice  that  was  written  up  in 
May,  May  25,  May  17.  Do  those  fall  in  the  same 
category  ?  A.     Yes. 

Q.  Those  were,  among  other  things,  for  half  a 
case  of  Nautical  Rum  and  some  tequila,  as  well  as 
whisky  ?  A.     Yes. 

Q.  You  made  the  allocation  based  on  the  avail- 
able supply  you  had  which  could  be  given  to  her, 
is  that  it?  A.     That  is  right.  [82] 

Q.     None  of  it  ever  came  back? 

A.     Not  to  my  knowledge,  no. 

Q.  In  June  there  is  a  copy  of  an  invoice  written 
up  for  her  in  which  it  was  said  that  she  was  re- 
quired to  buy  two  cases  of  Marin  Rum  in  order  to 
get  whisky,  and  that  is  true  also  in  July.  That 
w^as  sent  to  her  in  the  same  manner  as  the  previous 
shipment,  was  it  not? 

A.     That  is  right,  everything  on  approval. 

Q.  Did  you  ever  telephone  or  write  to  Mrs. 
Parker  or  the  West  Berkeley  Pharmacy,  in  regard 
to  liquor  orders? 

A.     Not  that  I  can  remember. 

Q.  Many  druggists  did  telephone  in,  didn't  they, 
about  orders?  A.     Yes. 

Q.     But  you  don't  recall  that  she  ever  did? 

A.     No. 

Mr.  Beedy:     That  is  all. 

Mr.  Coblentz:     No  cross-examination. 
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HERMAN  DUFFY, 
called  as  a  witness  by  the  defendant ;  sworn. 

The  Clerk :  Q.  Will  you  state  your  name  to  the 
Court  ? 

A.     Herman  Duffy. 

Mr.  Beedy:  Q.  Are  you  employed  by  Coffin- 
Redington  Company,  Mr.  Duffy?  A.     I  am. 

Q.     How  long  have  you  been  so  employed? 

A.     22  years. 

Q.     What  are  your  duties? 

A.     A^Hiolesale  drug  representative. 

Q.  Do  you  know  Mrs.  Parker,  of  the  West 
Berkeley  Pharmacy?  A.     I  do.  [83] 

Q.  Was  it  your  business  to  call  on  her  from 
time  to  time?  A.     Yes. 

Q.     Since  when? 

A.     Since  1937,  when  she  acquired  the  store. 

Q.     You  have  known  her  for  a  long  time? 

A.     I  have  known  her  for  seven  years. 

Q.     You  would  see  her  often? 

A.     Twice  a  month. 

Q.  During  the  period  in  controversy  in  this 
case,  that  is,  between  February  and  July,  1944,  did 
you  call  on  her  in  the  same  way,  that  is,  every 
two  weeks?  A.     I  did. 

Q.  You  never  took  any  orders  for  liquor,  did 
you?  A.     No. 

Q.  That  matter  was  handled  from  the  office  in 
the  manner  stated  by  Mr.  Haaf  and  Mr.  Sheehan, 
is  that  correct?  A.     Yes. 
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Q.  Did  she  ever  at  any  time  make  any  complaint 
concerning  the  liquor  that  she  received  from  the 
company?  A.     No,  never. 

Q.  You  used  to  talk  to  her,  did  you  not,  about 
the  drug  business,  and  her  business? 

A.     I  did. 

Q.  Now,  on  August  1,  1944,  there  was  a  change 
made  in  the  method  of  taking  orders  for  liquor, 
wasn't  there?  A.     That  is  correct. 

Q.  Did  you  after  that  time  discuss  the  liquor 
orders  with  her,  I  mean  take  orders  for  liquor 
from  her?  A.     I  did. 

Q.  The  company  at  that  time  had  abandoned 
the  policy  of  allocating  liquor  from  the  office? 

A.     That  is  correct. 

Q.  And  w^ere  taking  orders  directly  from  the 
drug  companies  on  open  items? 

A.     Open  stock  items. 

Q.     She  never  at  any  time  complained  to  you? 

A.    Never.  [84] 

Mr.  Beedy :     That  is  all. 

Mr.  Coblentz:     No  questions. 

Mr.  Beedy:  That  is  the  defendant's  case,  your 
Honor. 

Mr.  Coblentz:  I  would  like  to  recall  one  of  the 
defendant's  witnesses  to  ask  him  one  or  two  other 
questions,  Mr.  Guito. 
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PETER  GUITO, 
recalled  for  further  cross-examination. 

Mr.  Coblentz:  Q.  Mr.  Gruito,  you  recall  testi- 
fying earlier  that  on  Monday  you  called  at  the 
Gelsi's  and  showed  them  the  newspaper  article? 

A.     What? 

Q.  I  will  show  you  a  copy  of  a  page  of  the 
"Chronicle"  of  February  26,  1945,  which  has  an 
item  up  in  the  upper  right-hand  corner  that  has 
been  marked.  Is  that  the  article  that  you  showed 
her  ?  A.     That  is  the  article  that  she  looked  at. 

Mr.  Coblentz:  I  will  offer  this  in  evidence,  if 
your  Honor  please. 

Mr.  Beedy:  I  see  no  particular  reason  for  ob- 
jecting to  it,  but  I  don't  know  what  materiality  it 
has  in  this  case,  Mr.  Coblentz;  why  should  we  en- 
cumber the  record  with  that? 

Mr.  Coblentz:  At  the  opening  of  the  case  I 
made  a  statement  that  as  a  part  of  the  scheme  of 
the  defendants  in  reaching  witnesses  that  the  de- 
fendants, here,  had  caused  this  item  to  be  published 
in  a  newspaper,  and  the  witness  has  testified  what 
use  he  has  made  of  it,  and  I  think  it  has  become 
material  for  [85]  that  reason. 

Mr.  Beedy:  I  do  not  think  there  is  any  evi- 
dence at  all — it  does  not  prove  that  the  defendants 
in  this  case  had  anything  to  do  \vith  the  publication 
of  that;  as  a  matter  of  fact,  the  defendant  in  this 
case  very  much  resented  the  publication  of  that, 
because  it  holds  them  up  to  the  j^nblic  as  being 
violators  of  the  OPA  regulations,  something  no  old 
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respected  firm  like  this  ever  would  want  to  get 
into  the  position  of.  As  a  matter  of  fact,  they  had 
nothing-  to  do  with  that.  They  were  sorry  it  was 
ever  published.  I  don't  think  it  proves  or  tends 
to  prove  any  issue,  whatever,  that  has  been  raised 
in  this  case. 

The  Court:  I  have  not  heard  your  objection 
yet. 

Mr.  Beedy:     I  object  to  it  on  that  ground. 

Mr.  Coblentz:  This  witness  testified  that  he 
showed  this  article  to  one  of  the  witnesses  who 
testified  here  this  morning. 

The  Court :  How  would  that  bind  Coffin-Reding- 
ton  &  Company,  a  newspaper  item*? 

Mr.  Coblentz:  It  would  not  bind  them,  but  still 
it  would  be  in  the  record  as  to  what  he  showed  this 
witness. 

The  Court:  State  for  the  record  the  purpose 
of  this  oifer. 

Mr.  Coblentz:  The  purpose  of  this  offer  is  so 
that  the  record  will  show  what  the  witness  referred 
to  when  he  said  that  he  did  show  it  to  one  of  the 
witnesses  who  testified  this  morning. 

The  Court:     The  objetcion  will  be  sustained. 

Mr.  Coblentz:     That  is  all.     The  plaintiff  rests. 

Mr.  Beedy:     Defendant  rests. 

(Thereupon   the    case    was    submitted   upon 
briefs  to  be  filed.) 

[Endorsed]:    Filed  Sept.  26,  1945.  [87] 
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In  the   United   States    Circuit   Court   of   Appeals 
for   the   Ninth    Circuit. 

No.  11147 

COFFIN  REDINGTON  COMPANY,  a  corpora- 
tion, 

Appellant, 

vs. 

CHESTER    BOWLES,    Administrator,    Office    of 
Price    Administration, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  WILL  RELY;  DESIGNA- 
TION    OF    RECORD    ON    APPEAL 

To  the  Appellee  above  named,  to  his  attorneys,  and 
to  the  Clerk  of  the  above  entitled  Court: 
You  and  each  of  you  are  herebj^  notified   that 
the  appellant  above  named  adopts,  as  its  statement 
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of  points  upon  which  it  intends  to  rely  upon  ap- 
peal, the  statement  of  points  heretofore  filed  with 
tlie  Clerk  of  the  United  States  District  Court  for 
the    Northern    District    of    California,    Southern 

Division; 

You  and  each  of  you  are  hereby  further  notified 
that  the  said  appellant  desires  to  have  printed  as 
the  record  on  appeal  in  the  above  entitled  Court, 
the  entire  record  as  certified  by  the  Clerk  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 

Dated  at  San  Francisco,  California,  this  24th  day 
of  September,  1945. 

THOMAS,  BEEDY,  NELSON  & 

KINO 
LOUIS  S.  BEEDY 
JOHN  BENNETT  KING 

Attorneys  for  Appellant. 

Received  copy  of  the  foregoing  this  24th  day  of 
September,  1945. 

HERBERT  H.  BENT 


Attorneys  for  Appellee. 

[Endorsed]:     Filed    Sept.    26,    1945.     Paul    P. 
O'Brien,  Clerk. 
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Coffin  Redington  Company 

(a  corporation), 

Appellmit, 
vs. 

Chester  Boavles,  Administrator,  Office  of 

Price  Administration, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern  Division. 

APPELLANT'S  OPENING  BRIEF. 


JURISDICTIONAL  STATEMENT. 

Chester  Bowles,  Administrator  of  the  Office  of  Price 
Administration,  hereinafter  referred  to  as  '^ Adminis- 
trator'-, filed  a  complaint  for  injunction  in  the  Dis- 
trict Court  of  the  United  States,  Northern  District  of 
California,  Southern  Division,  against  Coffin  Reding- 
ton  Company,  a  California  corporation,  hereinafter 
referred  to  as  "Company",  on  August  28, 1944  (R.  2). 
On  May  10,  1945,  after  trial  by  the  court,  a  jury 
having  been  waived,  the  lower  court  rendered  a  judg- 
ment for  a  permanent  injunction  against  the  Company 


(R.  18).  Within  three  months  after  the  entry  of  the 
judgment  and  on  July  12,  1945,  the  Company  filed  its 
notice  of  appeal  with  the  District  Court  (R.  20). 
Thereafter  and  on  September  26,  1945,  pursuant  to  an 
order  extending  the  time  therefor  (R.  20),  the  Com- 
pany filed  the  record  on  appeal  with  this  Court  (R. 
126). 

The  District  Court  had  jurisdiction  of  the  action  by 
reason  of  the  provisions  of  section  205(c)  of  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended  (50 
Appendix,  U.S.C.A.  925(c)).  This  Court  has  juris- 
diction of  this  appeal  by  reason  of  the  provisions  of 
section  128  of  the  Judicial  Code  (28  U.S.C.A.  225). 
The  pleadings  necessary  to  show  the  existence  of  the 
jurisdiction  are  the  complaint  (R.  2)  and  answer 
(R.4). 


STATEMENT  OF  THE  CASE. 

The  complaint  alleged,  first,  that  the  Company  had 
sold  distilled  spirits  at  jjrices  higher  than  the  maxi- 
mmn  prices  permitted  by  Maximum  Price  Regulation 
No.  445  (hereinafter  referred  to  as  ''M.P.R.  445") 
and  second,  that  the  Company  had  sold  whiskey  only  on 
condition  that  the  jjur chaser  also  buy  other  beverages 
and  thereby  had  sold  said  whiskey  at  prices  higher 
than  the  maximum  prices  permitted  by  the  Regulation 
(R.  2).  The  answer  denied  the  aforesaid  allegations 
(R.4). 

A  trial  was  had  by  the  court  without  a  jury.  On 
April  19,   1945,   the   District  Court  ordered  that  an 


injunction  should  issue  against  the  Company  (R.  12), 
and  on  May  10,  1945,  filed  findings  of  fact  to  the  effect 
that  the  Company  had,  first,  sold  distilled  spirits  at 
prices  higher  than  the  maximum  prices  permitted  by 
M.P.R.  445  and  second,  sold  whiskey  only  on  condition 
that  the  purchaser  also  buy  other  beverages  and 
thereby  had  isold  whiskey  ;at  prices  higher  than  the 
maximum  prices  i:)ermitted  by  M.P.R.  445  (R.  15). 
The  lower  court  concluded,  as  a  matter  of  law,  that 
the  Administrator  was  entitled  to  judgment  that  the 
Company  be  enjoined  from  selling  whiskey  to  pur- 
chasers only  on  condition  that  they  also  buy  other 
beverages  and  from  selling  whiskey  or  other  distilled 
spirits  and  wines  at  prices  in  excess  of  the  maximum 
established  by  M.P.R.  445  (R.  16). 

On  May  10,  1945,  the  District  Court  rendered  judg- 
ment against  the  Company  permanently  enjoining  it 
from  selling  whiskey  to  purchasers  only  on  condition 
that  they  also  buy  other  beverages  and  from  selling 
whiskey  or  other  distilled  spirits  and  wines  at  prices 
in  excess  of  the  maximum  permitted  by  M.P.R.  445 
(R.  18).  This  appeal  is  taken  from  that  judgment. 


SPECIFICATIONS  OF  ERROR. 

First:  The  District  Court  erred  in  finding  that  the 
allegations  contained  in  i)aragraph  4  of  the  complaint 
were  true,  namely,  that  the  Company  had  sold  distilled 
spirits  at  i)rices  higher  than  the  maximum  prices  per- 
mitted by  Maximum  Price  Regulation  No.  445  (R.  16), 


for  the  reason  that  there  was  no  evidence  to  support 
said  finding. 

Second:  The  District  Court  erred  in  finding  that 
the  allegations  contained  in  paragraph  5  of  the  com- 
plaint were  true,  namely,  that  the  Company  had  sold 
whiskey  only  on  condition  that  the  purchaser  also  buy 
other  beverages  and  thereby  had  sold  whiskey  at  prices 
higher  than  the  maximum  prices  peraiitted  by  Maxi-  j 
mum  Price  Regulation  No.  445  (R.  16),  for  the  reason 
that  there  was  no  evidence  to  su])])ort  said  finding. 

Third:  The  District  Court  erred  in  concluding  that 
the  Company  should  be  enjoined  from  selling  whiskey 
to  purchasers  only  on  condition  that  they  also  buy 
other  beverages  and  from  selling  whiskey  or  other 
distilled  spirits  and  wines  at  prices  in  excess  of  those 
permitted  by  Maximum  Price  Regulation  No.  445  (R. 
16),  for  the  reason  that  said  conclusion  of  law  w^as 
based  upon  findings  of  fact  for  which  there  was  no 
evidence. 


ARGUMENT. 

SUMMARY. 

The  Company  contends  that  there  was  no  evi- 
dence to  prove  that  it  had  sold  distilled  sjDirits  at  prices 
higher  than  the  maximum  prices  permitted  by  M.P.R. 
445  (Specification  1) ;  that  there  was  no  evidence 
to  prove,  first,  that  it  had  sold  whiskey  only  on 
condition  that  the  purchasers  also  buy  other  beverages 
and,  second,  that  it  thereby  had  sold  whiskey  at  prices 
higher  than  the  maximum  prices  permitted  by  M.P.R. 


445  (Sijecification  2)  ;  that  therefore,  the  conclusion 
of  the  District  Coui-t  that  the  Company  should  be 
enjoined  was  erroneous  (Specification  3) ;  and  that, 
therefore,  the  judgment  of  the  District  Court  was  like- 
wise erroneous,  and  that  judgment  should  have  been 
given  to  the  Company  by  reason  of  the  Administrator's 
failure  to  prove  his  charges. 


FIRST  SPECIFICATION  OF  ERROR:  THE  DISTRICT  COURT 
ERRED  IN  FINDING  THAT  THE  ALLEGATIONS  CONTAINED 
IN  PARAGRAPH  4  OF  THE  COMPLAINT  WERE  TRUE, 
NAMELY,  THAT  THE  COMPAifHT  HAD  SOLD  DISTILLED 
SPIRITS  AT  PRICES  HIGHER  THAN  THE  MAXIMUM 
PRICES  PERMITTED  BY  MAXIMUM  PRICE  REGULATION 
NO.  445. 

M.P.R.  No.  445,  issued  pursuant  to  the  Emergency 
Price  Control  Act  of  1942  (50  Appendix,  U.S.C.A. 
925(c)),  established  maximum  prices  for  distilled 
spirits. 

Reference  to  the  reporter's  transcript  in  the  lower 
court  proceeding  discloses  that  comisel  for  the  Ad- 
ministrator stipulated  in  his  opening  statement  that 
each  separate  item  sold  had  been  sold  within  its  legal 
ceiling  (R.  27).  No  evidence  was  thereafter  intro- 
duced ui)on  this  issue.  The  court,  in  its  order  that  an 
injunction  should  issue,  recited  that,  ''*  *  *  There  is 
no  question  of  any  violation  of  price  ceilings  as  to  the 
individual  commodities;  *  *  *"  (R.  13). 

It  is  clear  from  the  foregoing  that  the  Administrator 
abandoned  his  charge  made  in  paragraph  4  of  the  com- 
plaint to  the  effect  tliat  the  Company  had  sold  dis- 


tilled  spirits  at  over-ceiling  prices,  and  that  the  trial 
proceeded  upon  the  sole  charge  contained  in  para- 
graph 5  of  the  complaint  pertaining  to  alleged  com- 
bination sales. 

It  follows,  therefore,  that  there  was  no  evidence  to 
sustain  the  District  Court's  finding  that  the  allegations 
contained  in  paragraph  4  of  the  complaint  were  true. 


SECOND  SPECIFICATION  OF  ERROR:  THE  DISTRICT  COURT 
ERRED  IN  FINDING  THAT  THE  ALLEGATIONS  CONTAINED 
IN  PARAGRAPH  5  OF  THE  COMPLAINT  WERE  TRUE, 
NAMELY,  THAT  THE  COMPANY  HAD  SOLD  WHISKEY 
ONLY  ON  CONDITION  THAT  THE  PURCHASER  ALSO  BUY 
OTHER  BEVERAGES  AND  THEREBY  HAD  SOLD  WHISKEY 
AT  PRICES  HIGHER  THAN  THE  MAXIMUM  PRICES  PER- 
MITTED BY  MAXIMUM  PRICE  REGULATION  NO.  445. 

Section  7.8  (b)  of  M.P.R.  445  prohibited  the  selling 
of  distilled  spirits  by  means  of  tying  agreements  or 
combination  sales  if  the  effect  of  same  would  be  a 
sale  of  said  distilled  spirits  above  their  legal  ceilings 
(R.  13). 

The  Administrator  complained  of  certain  sales  by 
the  Company  to  four  retailers  occurring  over  the  six- 
month  period  extending  from  February  through  July 
of  1944.  It  is  our  i)urpose  to  demonstrate  in  the  fol- 
lowing pages  that  all  evidence  produced  at  the  trial, 
including  the  testimony  of  the  four  retailers  in  ques- 
tion, pointed  unerringly  to  the  conclusions,  first,  that 
the  Company,  in  view^  of  its  prominent  position  in  the 
mercantile  life  of  the  Bay  Area,  in  view  of  its  organi- 


zational  emphasis  and  dependency  upon  drug  and 
pharmaceutical  distribution  as  compared  with  liquor 
distribution,  and  in  view  of  its  host  of  competitors  in 
the  wholesale  drag  and  liquor  business,  could  not  have 
countenanced,  permitted,  encouraged  or  participated 
in  the  alleged  practice  of  combination  sales  and,  sec- 
ond, that  the  Company  did  not  in  fact  countenance, 
permit,  encourage  or  particiT)ate  in  such  a  practice 
during  the  aforementioned  period  or  at  any  other  time. 

Mr.  Sherwood  Coffin,  Vice-President  and  General 
Manager,  testified  that  the  Company's  business  w^as 
that  of  wholesale  drug  and  liquor  distribution,  and  that 
the  Compan}^  and  its  predecessors  had  been  engaged  in 
business  in  San  Francisco  for  the  last  ninety-five  years 
(R.  78).  In  addition  to  sales  to  the  usual  retail  outlets, 
the  Company  served  hospitals  and  various  governmen- 
tal agencies  (R.  79,  104).  In  1944,  its  gross  sales  ex- 
ceeded nine  million  dollars  (R.  78). 

In  its  internal  structure,  the  Company  maintained  a 
Drug  Division  and  a  Liquor  Division  (R.  79).  Eighty 
per  cent  of  its  business  was  attributable  to  the  Drug 
Division  (R.  79).  The  profit  ratio  on  drug  sales  was 
higher  than  that  on  liquor  sales  (R.  81).  The  Com- 
pany was  under  no  economic  pressure  to  sell  its  avail- 
able liquor  supplies;  it  was  not  dependent  upon  the 
Liquor  Division  for  its  continued  existence.  Further, 
the  Company,  perhaps  more  than  the  other  wholesale 
liquor  distributors,  could  not  have  risked  alienating 
its  customers  by  questionable  liquor-sales  tactics,  for 
it  would  thereby  have  jeopardized  many  of  its  sustain- 
ing drug  accounts. 
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The  liquor  business  was  the  subject  of  active  com- 
petition. In  the  Bay  Area  during  1943  and  1944,  there 
were  approximately  thirty  wholesale  liquor  distribu-  \ 
tors  offering  the  same  lines  of  liquor  merchandise  (R. 
84) .  Under  those  conditions,  no  retailer  could  actually 
have  been  forced  to  buy  anything  which  he  did  not 
want ;  his  alternative  would  simply  have  been  to  trans- 
fer his  trade  to  the  reputable  concerns. 

Illustrative  of  the  importance  which  the  Company 
attached  to  the  maintenance  of  its  reputation  and  the 
retention  of  its  customers  was  the  publication  and  dis- 
tribution of  an  inter-office  communication  (plaintiff's 
Exhibit  No.  3)  bj^  Mr.  Henry  J.  Haaf,  a  Director  and 
Vice-President.  This  document  was  dated  June  22, 
1944,  and  was  issued  at  a  time  when  no  controversy 
had  yet  arisen  (the  complaint  was  not  filed  until 
August  28, 1944).  Mr.  Haaf 's  commmiication  disclosed 
that  it  never  had  been  and  was  not  then  the  Company's 
policy  to  engage  in  combination  liquor  sales,  reg'ard- 
less  of  the  actions  of  competitors  (R.  117-18). 

In  the  latter  part  of  1942,  whiskey  commenced  to 
become  scarce  (R.  82).  In  fairness  to  its  1700  liquor 
customers  (R.  82-3),  the  Company  established  a  plan 
for  allocating  its  available  supplies  (R.  82,  104)  on  the 
basis  of  customers'  dollar-purchases  during  the  first  \ 
eight  months  of  1942,  considered  to  be  the  last  normal 
sales  pei-iod  (R.  82,  84).  The  allocation  clerk  in  the 
office  of  the  Drug  Division  used  this  standard  in  filling 
liquor  orders  for  drug  customers  (R.  104-5,  119) ;  the 
salesmen  in  the  Liquor  Division  were  likewise  guided 


ill  computing  the  fair  share  of  any  of  their  purchasers 
(R.  83). 

Prior  to  the  institution  of  this  action,  the  Company 
made  all  of  its  records  available  to  investigators  from 
the  Office  of  Price  Administration.  From  those  rec- 
ords, nmnbering  in  the  thousands,  the  investigators 
selected  certain  ones  upon  which  the  complaint  was 
based.  The  evidence  relating  to  those  selected  records 
is  best  revievvxd  in  connection  with  the  cases  of  the 
four  retailers  who  allegedly  were  imposed  upon: 
Mattie  Parker,  Nat  Lasser,  Edith  Gelsi  and  A.  Ferroni. 

1.     The  alleged  case   of  "Mattie  Parker  v.  Coffin  Redin^on 
Company". 

Mattie  Parker,  called  as  a  witness  by  the  Adminis- 
trator, testified  that  she  was  the  owner  and  operator  of 
the  West  Berkeley  Pharmacy  in  Berkeley,  California 
(R.  29),  that  she  had  purchased  both  drugs  and  liquor 
from  the  Company  during  the  eight  and  one-half  years 
in  which  she  had  been  in  business  (R.  29,  34). 

She  ex2)ressed  her  awareness  of  the  whiskey  shortage 
after  1942  and  her  realization  of  the  fact  that,  in  order 
to  retain  her  retail  liquor  trade,  she  would  have  to 
make  available  to  her  customers  types  of  alcoholic 
beverage  other  than  whiskey  (R.  35).  It  was  for  this 
reason  that  she  willingly  accepted  every  type  of  liquor 
which  could  jiossibly  be  allocated  to  her  (R.  30-1,  35). 

Mrs.  Parkei'  testified  that  she  knew  that  she  had  the 
privilege  of  returning  any  item  or  items  of  liquor 
and/or  drugs  which  she  did  not  want  (R.  34).  In 
proof  of  this  knowledge,  she  stated  that,  from  time  to 
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time,  she  had  returned  various  dinigs  (R.  34).  Her 
statement  that  she  had  never  returned  any  items  of 
liquor — that  she  had  kept  all  that  she  could  obtain  (R. 
36),  was  further  evidence  of  her  need  and  desire  for 
ail  types  of  alcoholic  beverage. 

With  particular  reference  to  her  purchase  of  whis- 
key and  brandy  on  July  25,  1944,  she  testified  that  she 
had  wanted  both  items  (R.  30).  Concerning  other 
purchases  of  whiskey,  rum  and  tequila  on  March  2, 
1944,  May  25,  1944  and  June  21,  1944,  she  stated  that 
she  had  not  refused  the  rum  (R.  30)  and  that  she  had 
since  ordered  additional  tequila  (R.  31). 

Mr.  Haaf,  responsible  for  the  Company's  distribu- 
tion of  drugs  and  liquors  to  drugstores,  testified  that 
during  the  period  covered  by  the  above  mentioned 
purchases,  salesmen  had  not  called  uj^on  such  accounts 
to  obtain  orders  for  liquor,  but  that  liquor  distribution 
had  been  effected  directly  from  the  office  of  the  Drug 
Division  by  John  Sheehan,  the  allocation  clerk  (R. 
105).  Mr.  Sheehan  testified  that  he  customarily  had 
written  up  liquor  orders  for  the  various  druggists  from 
lists  prepared  by  Mr.  Haaf,  but  that  he  also  had  taken 
into  consideration  any  known  likes  or  dislikes  of  par- 
ticular customers  (R.  119)  ;  that  he  had  attempted  to 
send  them  the  items  for  which  they  had  indicated  a 
preference  in  the  past  (R.  120) ;  that  Mrs.  Parker  had 
been  a  valued  customer  (R.  120) ;  and  that  all  or  any 
of  the  items  which  she  had  received  on  the  previously 
mentioned  March,  May,  Jmie  and  July  dates  could 
have  been  returned  for  credit  if  she  had  not  wanted 
them  or  anv  one  thereof  (R.  120-121).  Mr.  Haaf  also 
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testified  as  to  Mrs.  Parker's  privilege  of  returning  any 
items  not  needed  or  wanted  (R.  107)  and  that,  al- 
though Mrs.  Parker  had  never  availed  herself  of  that 
privilege  as  to  liquor  (R.  107),  other  druggists  had 
done  so  (R.  106). 

Herman  Dulfy,  the  salesman  who  had  called  upon 
Mrs.  Parker  for  the  last  seven  years  for  di*ug  orders, 
testified  that  at  no  time  had  she  ever  made  any  com- 
l^laint  to  him  concerning  liquor  which  she  had  received 
from  the  Company  (R.  123).  Mr.  Haaf  confirmed  this 
by  stating  that  he  had  never  received  any  complaints, 
oral  or  written,  from  Mrs.  Parker  (R.  107). 

The  foregoing  manifests  the  objective,  mechanical 
process  employed  by  the  Drug  Division  in  parcelling 
out  its  meager  supply  of  liquor  to  its  drugstore  cus- 
tomers, a  process  designed,  not  so  much  to  return  a 
profit  on  liquor  sales,  but  to  enable  the  druggists  to 
retain  their  liquor  customers  and  to  enable  the  Drug 
Division  to  retain  those  druggists  as  purchasers  of 
pharmaceutical  preparations.  The  gesture  was  in- 
tended as  a  helpful  one  (R.  105)  and  as  a  deterrent  to 
the  druggist  to  shift  his  drug  business  to  competitors 
(R.  107). 

We  submit  that  the  alleged  case  of  ''Mattie  Parker 
V.  Coffui  Redington  Company"  was  without  merit;  that 
there  was  no  evidence  of  any  nature  tending  to  prove 
that  Mrs.  Parker  was  at  any  time  compelled  or  forced 
by  the  Comi)any  to  purchase  one  or  more  items  of 
merchandise  in  order  to  obtain  others. 
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2.     The  alleged  case  of    'Nat  Lasser  v.  Coffin  Redington  Com- 
pany". 

Nat  Lasser,  called  as  a  witness  by  the  Administra- 
tor, testified  that  he  was  the  Manager  of  Carlo's  Wine 
&  Liquor  Store  at  2080  Chestnut  Street,  San  Fran- 
cisco (R.  53),  and  that  he  had  done  business  with  the 
Company  for  the  past  two  and  one-half  years  (R.  57). 

The  witness  described  the  customary  way  in  which 
he  had  ordered  his  merchandise  from  the  Company's 
salesman :  the  latter  would  make  known  to  Mr.  Lasser 
the  merchandise  aA^ailable  for  sale ;  Mr.  Lasser  would 
make  his  selection ;  the  salesman,  in  Mr.  Lasser 's  pres- 
ence, would  write  up  the  order,  after  which  Mr.  Lasser 
would  sign  it  (R.  51).  This  purchaser  testified  that  he 
had  never  received  any  merchandise  wiiich  he  had  not 
ordered  (R.  54). 

Mr.  Lasser  recalled  having  made  a  purchase  from 
the  Company  in  June  of  1944  consisting  of  whiskies, 
brandy  and  rum  (R.  54).  He  stated  that  he  had 
ordered  all  of  those  items  (R.  55),  that  he  had  not 
been  required  to  buy  the  rmn  (R.  60),  and  that  since 
that  time  he  had  ordered  a  great  many  more  cases  of 
the  same  kind  of  rum,  all  of  which  had  been  sold  (R. 
59).  As  a  matter  of  fact,  with  reference  to  this  par- 
ticular purchase  of  rum  (two  cases),  Mr.  Lasser  testi- 
fied that  he  had  originally  ordered  three  cases,  that  he 
had  telephoned  Morris  Levy,  the  salesman,  the  next 
day  and  informed  him  that  another  distributor  had 
sent  him  a  case  of  rum  and  that  he  would  only  need 
two  cases  from  the  Company,  and  that  the  salesman 
had  thereupon  reduced  the  order  to  two  cases  (R.  60). 
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Mr.  Levy  confirmed  these  statements  (R.  97-8).  This 
may  be  cited  as  a  tj^Dical  example  of  the  efforts  of  the 
salesmen  to  preserve  the  good  will  of  their  customers. 

Mr.  Lasser  also  recalled  having  given  an  order  to 
Mr.  Levy  in  February  of  1944  (R.  58).  This  order  had 
consisted  of  but  a  si7igle  item,  one  case  of  OljTiipic 
filets  of  anchovies  (R.  58).  The  witness  stated  that  he 
had  ordered  the  anchovies  (R.  55),  that  he  had  signed 
his  name  to  the  order  (R.  57),  that  the  anchovies  had 
been  merchantable  goods,  salable  in  the  same  manner 
as  olives,  cherries  and  other  delicacies  which  naturally 
accompanied  liquor  (R.  59),  and  that  he  had  sold  all 
but  the  one  can  which  the  investigator  from  the  Office 
of  Price  Administration  had  seized  and  which  Mr. 
Lasser  wanted  returned  (R.  55).  He  concluded  with 
the  statement  that  he  had  never  had  any  complaint 
about  the  way  the  Company  had  done  business  (R.  60). 
Entirely  aside  from  this  positive  evidence  that  Mr. 
Lasser  had  not  been  compelled  to  purchase  anchovies 
in  order  to  obtain  other  merchandise,  it  is  significant 
that  no  other  items  had  been  ordered  or  received  by 
Mr.  Lasser  with  the  anchovy  purchase ;  a  combination 
sale,  by  virtue  of  its  manifold  nature,  would  have  been 
a  legal  impossibility. 

Mr.  Levy  testified  that  at  no  time  had  he  ever  con- 
ditioned a  sale  of  whiskey  upon  a  sale  of  other  mer- 
chandise (R.  97). 

We  submit  that  there  was  no  evidence  of  any  nature 
tending  to  prove  that  Nat  Lasser  was  at  anj^  time  com- 
pelled or  forced  by  the  Company  to  purchase  one  or 
more  items  of  merchandise  in  order  to  obtain  others. 
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3.     The  alleged  case  of  "Edith  Gelsi  v.  Cofl&n  Redington  Com- 
pany". 

Edith  Gelsi,  called  as  a  witness  by  the  Administra- 
tor, testified  that  she  owned  and  operated  a  tavern  in 
Daly  City  (R.  -17);  that  she  had  been  in  business  for 
the  last  nine  years  (R.  47)  and  had  been  a  customer 
of  the  Company  during  that  entire  XJeriod  (R.  50). 

Mrs.  Gelsi  stated  that  the  Company  had  always 
given  her  satisfactory  service  and  that  it  had  never 
forced  her  to  take  anything  (R.  51). 

With  particular  reference  to  a  purchase  in  June  of 
1944  (R.  47),  consisting  of  whiskey,  sloe  gin,  rum, 
brandy  and  anchovies  (R.  52),  she  stated  that  she  had 
voluntarily  purchased  all  of  those  items  (R.  51),  that 
she  had  never  objected  to  or  returned  any  of  them  (R. 
53),  and  that  she  had  been  selling  such  merchandise 
ever  since  she  had  been  in  business  (R.  53).  Concern- 
ing the  anchovies  in  particular,  Mrs.  Gelsi  testified 
that  she  had  wanted  them,  that  her  husband  had  signed 
the  order,  that  she  and  her  husband  had  used  them,  and 
that  only  two  small  cans  (2  oz.  size)  were  left  (R.  52). 
Mr.  Edwin  Schloss,  Manager  of  the  Liquor  Division, 
testified  that  the  anchovies  had  been  imported  from 
Portugal  in  pure  olive  oil,  that  they  had  been  difficult 
to  obtain  and  had  been  restricted  by  the  Company 
(R.85). 

Peter  Guito,  salesman,  testified  that  his  method  of 
selling  had  been  to  inform  Mr.  Gelsi  of  his  available 
supply  and  to  sell  him  the  items  which  the  buyer  had 
wanted  (R.  101).  There  had  been  times  when  Mr. 
Gelsi  had  asked  for  certain  items  which  had  not  been 
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available,  and  the  salesman  had  made  notations  of  the 
desired  merchandise  and  later,  when  it  had  become 
available,  had  so  advised  Mr.  Gelsi  (R.  101). 

With  reference  to  the  sale  made  in  June  of  1944,  the 
salesman  stated  that  Mr.  Gelsi  had  been  trying  to  ob- 
tain the  Bacardi  rum  for  several  months  prior  to  the 
date  of  sale  (R.  101),  and  that  he  had  been  pleased  to 
receive  the  rum  when  it  had  finally  been  sold  and  de- 
livered to  him  (R.  102).  Mr.  Gelsi  had  good  reason  to 
be  pleased:  all  rum  had  been  difficult  to  obtain,  par- 
ticularly Bacardi  rum  (R.  87). 

Mr.  Guito,  in  answer  to  the  direct  question,  ^^Did 
you  ever  sell  to  Mr.  Gelsi  or  Mrs.  Gelsi  whiskey  on 
condition  that  they  would  purchase  rum,  tequila,  gin 
or  any  of  the  other  items?",  responded  with  a  cate- 
gorical, "No"  (R.  102). 

We  submit  that  there  was  no  evidence  of  any  nature 
tending  to  prove  that  Edith  Gelsi  or  her  husband  was 
at  any  time  compelled  or  forced  by  the  Company  to 
purchase  one  or  more  items  of  merchandise  in  order 
to  obtain  others. 

4.     The  alleged  case  of  "A.  Ferroni  v.  Coffin  Redington  Com- 
pany". 

Mr.  Ferroni,  called  as  a  witness  by  the  Administra- 
tor, testified  that  he  was  the  operator  of  a  restaurant 
known  as  "Transport  Cafe",  located  at  1901  Union 
Street,  San  Francisco,  and  that  he  had  been  in  busi- 
ness for  the  last  fourteen  years  (R.  36). 

The  witness  stated  that  he  had  ordered  whiskey  from 
the  Company  within  the  last  year  (R.  37).  He  denied 
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that  he  had  ever  'been  told  that  he  could  not  buy 
whiskey  without  also  buying  other  liquor  (R.  37).  He 
testified  affirmatively  that  the  Company's  salesman 
had  not  required  him  to  buy  anything:  "I  wdll  tell 
you,  they  don't  force  me  to  buy  anything"  (R.  38)  ; 
''*  *  *  it  is  a  fact  that  they  never  forced  me  to  buy 
something  I  did  not  need;  for  the  last  three  years  I 
didn't  do  that  at  any  time"  (R.  38-9). 

Concerning  purchases  which  he  had  made  on  May 
27  and  July  11,  1944,  in  response  to  a  question  by 
counsel  for  plaintiff  as  to  whether  or  not  he  had 
ordered  the  rum,  he  stated  that  he  had  (R.  39-40). 
With  reference  to  purchases  made  on  June  29,  1944, 
he  likewise  testified  that  he  had  ordered  the  rum  and 
sloe  gin  (R.  40).  Concerning  purchases  made  on  June 
14  and  27,  1944,  he  also  testified  that  he  had  ordered 
the  brandy  and  anisette  (R.  40). 

It  developed  that  Mr.  Ferroni  customarily  had  done 
a  large  neighborhood  business  in  coffee  royals  (R.  43, 
95),  that  is,  coffee  containing  whiskej^,  nun,  brandy  or 
anisette;  that  sometimes  forty  or  fift}'  customers  a 
night  had  entered  his  restaurant  and  had  ordered 
nothing  but  coffee  royals  (R.  43) ;  that  he  had  used 
brandy  (R.  43),  tequila  (R.  43)  or  anisette  (R.  40) 
in  filling  their  orders. 

Mr.  Ferroni  testified  that  he  had  signed  all  of  the 
orders  mentioned  above  (R.  41)  and  that  he  had  re- 
ceived and  used  in  his  business  all  of  the  items  so 
ordered  (R.  42). 

The  witness  stated  that  at  different  times  around 
the  middle  of  1944,  he  had  given  orders  for  whiskey 
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alone  (R.  43)  ;  that,  on  August  9,  1944,  the  Company 
had  sold  him  fifteen  eases  of  whiskey  and  that  no  other 
items  of  merchandise  had  been  included  in  the  order 
(R.  43-4,  46) ;  that  there  had  been  other  occasions  on 
which  the  Company  had  sold  him  only  whiskey  and 
all  that  he  had  wanted  of  it  (R.  44). 

Mr.  Morris  Levy,  the  salesman  who  regularly  had 
called  upon  Mr.  Ferroni  for  orders,  described  in  detail 
his  exact  method  of  taking  those  orders:  he  would 
suggest  various  articles  which  he  had  for  sale  for  the 
particular  month,  including  whiskey,  and  would  ask 
him  what  he  could  use;  the  buyer  would  state  his 
needs,  the  salesman  would  make  up  the  order  in  his 
presence,  and  the  buyer  would  sign  it  (R.  95). 

Mr.  Levy  further  testified  that,  during  the  period 
from  February  to  July,  1944,  whiskey  had  been  very 
scarce  (R.  95)  and  that  Mr.  Ferroni  had  quite  will- 
ingly purchased  articles  other  than  whiskey,  such  as 
rum,  brandy  and  tequila,  due  to  his  large  trade  in 
coffee  royals,  particularly  with  the  foreign  element; 
that  Mr.  Ferroni  had  sold  those  articles  daily  and  that 
he  had  repeated  the  orders  for  them  from  time  to  time 
(R.  96).  Mr.  Levy  recalled  one  instance  in  which  the 
puixhaser  had  wanted  brandy  and  anisette  (which 
he  had  not  been  able  to  obtain  for  a  long  time) — 
wanted  them  because  his  Italian  customers  had  liked 
and  used  them  in  quantity  (R.  96). 

In  answer  to  the  question,  "Did  you  at  any  time,  Mr. 
Levy,  ever  require  Mr.  Ferroni  to  purchase  any  arti- 
cles in  order  to  get  whiskey'?",  Mr.  Levy  rei)lied,  "I 
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never  have.  Having  been  in  the  retail  business  myself, 
for  better  than  25  years,  I  always  made  it  a  policy  to 
treat  my  customers  the  same  as  I  would  like  to  be 
treated,  myself,  and  not  force  them  at  any  time,  to 
take  anything.  *  *  *"  (R.  96). 

We  submit  that  there  was  no  evidence  of  any  nature 
tending  to  prove  that  A.  Ferroni  was  at  any  time  com- 
pelled or  forced  by  the  Company  to  purchase  one  or 
more  items  of  merchandise  in  order  to  obtain  othei's. 


All  of  the  evidence  produced  at  the  trial  has  now  been 
reviewed  in  the  foregoing  pages.  That  evidence 
shows  that  during  the  war-torn  years  of  1942, 
1943  and  1944,  the  normal  equation  of  supply  and 
demand  in  the  liquor  industry  became  and  remained 
unbalanced.  Military  requirements  for  alcohol  created 
severe  shortages  in  consumer  intoxicants.  Public  in- 
sistence upon  stimulants,  the  result  of  mental  and 
phj^sical  pressures  engendered  by  extended  work  weeks 
coupled  with  abundant  purchasing  power,  soared  to 
miprecedented  heights. 

It  was  the  retailer  who  first  felt  the  effects  of  the 
disturbed  economic  equilibrium.  He  was  called 
upon  to  satisfy  the  demands  of  a  million  voices  for 
liquor,  whether  it  be  scotch,  bourbon,  rye,  brandy,  gin, 
rmn,  tequila  or  anisette.  Whiskey,  of  course,  was  the 
most  sought-after  variety,  but  when  the  whiskej^  sup- 
plies were  exhausted,  anything  else  likely  to  jn-oduce 
the  same  results  was  acceptable. 
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Repercussions  commenced  to  be  felt  in  the  whole- 
sale field.  Griiided  by  the  same  motive  as  the  Office  of 
Price  Administration  in  rationing  the  food  supply  of 
America  among  the  countries  of  the  world,  namely,  to 
assure  a  little  of  everything  to  everyone,  the  w^hole- 
salers  buckled  down  to  the  task  of  allocating  their 
fast-diminishing  stocks  of  liquor  to  all  of  their  re- 
tailers. Had  it  not  been  for  this  equitable  procedure, 
thousands  of  liquor  retailers  would  have  been  com- 
pelled to  close  their  doors  (R.  90). 

Perhaps  there  may  be  some  who  will  say  that,  imder 
the  conditions  described,  competition  among  w^hole- 
salers  could  never  have  existed  and  that,  therefore, 
such  competition  could  have  exercised  no  effect  upon 
methods  of  sale.  This,  however,  w^ould  be  an  erroneous 
deduction  of  logic  as  well  as  a  misstatement  of  actual 
conditions.  Even  among  wholesalers  who  dealt  solely 
in  liquor,  there  was  the  ever-present  consideration  in 
the  minds  of  management  that  normal  times  would 
eventually  return,  that  when  they  did,  the  wholesaler 
would  again  be  required  to  sell  his  w^hiskey,  his  rum, 
and  his  innumerable  other  liquor  products,  and  that 
the  wholesaler  who  had  disadvantaged  his  retailers 
would  lose  them  to  others  who  had  dealt  fairly.  Not 
only  was  the  Company  conscious  of  this  future  threat 
to  its  successful  operations,  but  it  was  very  much 
aware  of  the  existing,  unabated  competition  in  the 
drug  business  (R.  107).  Without  sources  of  distribu- 
tion foi'  its  tremendous  supplies  of  drugs,  the  Com- 
pany would  have  little  relative  reason  for  continuing 
in  business.  Competition  still  thrived  in  the  wliolesale 
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drug  and  liquor  business  in  the  years  1942  through 
1944,  and  this  competition  was  sufficient  to  deter  think- 
ing wholesalers  from  disregarding  it  in  formulating 
their  sales  plans. 

As  would  be  expected  of  a  concern  which  had  con- 
ducted itself  successfully  and  with  propriety  in  San 
Francisco  for  almost  a  century  and  which  desired  to 
continue  indefinitely  in  the  same  manner,  the  Company 
operated  upon  the  studied  policy  of  attempting  to 
supply  all  reasonable  demands.  This  required  the 
allocation  of  all  items  of  merchandise  sold  to  the  testi- 
fying retailers  (R.  86).  Many  sales  of  whiskey  alone 
were  made  during  the  jjeriod  in  question  (February 
through  July,  1944)  (R.  89). 

The  retailers  selected  by  the  Administrator  to  prove 
the  charges  made  in  paragraph  5  of  his  comjjlaint 
numbered  four.  If  he  had  chosen  to  call  the  other 
1696  retailers  serviced  by  the  Company,  the  evidence 
would  have  been  the  same,  but  it  would  have  been 
merely  cumulative.  Those  retailers  who  took  the  wit- 
ness stand  testified  to  the  truth :  when  they  purchased 
their  merchandise  from  the  Company,  they  were  not 
forced  to  buy  one  item  in  order  to  obtain  another; 
they  knew  that  they  could  return  all  items  or  any  one 
thereof,  just  as  they  could  have  done  in  normal  times 
and  just  as  some  of  them  did  do  in  1944  (R.  85-6) ; 
they  knew  that  they  could  dispose  of  everything  they 
bought ;  they  did  dispose  of  everything  they  bought. 

We  feel  that  it  is  highly  significant  that  much  of  the 
testimony  negativing  the  alleged  combination  sales  was 
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elicited  by  plaintiff  from  his  own  witnesses,  who  so 
testified  on  direct  examination.  Additional  corrobora- 
tive evidence  was  furnished  by  the  Company's  wit- 
nesses. 

A  decision  upon  the  same  law^  and  substantially  the 
same  facts  as  the  case  at  bar  may  be  found  in  Bowles 
V.  Stafford,  56  F.  Supp.  976  (District  Court,  Louisiana, 
September  25,  1944).  The  court  there  denied  the  pre- 
liminary injunction  sought  by  the  Price  Administra- 
tor. For  this  Court's  ready  reference,  the  opinion  in 
that  case  has  been  printed  in  the  Appendix. 

We  rest  with  the  statement  that  there  was  no  evi- 
dence to  prove  the  existence  of  a  single  combination 
sale,  and  that  there  w^as  abmidant  evidence  to  prove 
the  non-existence  of  such  a  sale. 


THIRD  SPECIFICATION  OF  ERROR:  THE  DISTRICT  COURT 
ERRED  IN  CONCLUDING  THAT  THE  COMPANY  SHOULD 
BE  ENJOINED  FROM  SELLING  WHISKEY  TO  PURCHASERS 
ONLY  ON  CONDITION  THAT  THEY  ALSO  BUY  OTHER 
BEVERAGES  AND  FROM  SELLING  WHISKEY  OR  OTHER 
DISTILLED  SPIRITS  AND  WINES  AT  PRICES  IN  EXCESS 
OF  THOSE  PERMITTEE  BY  MAXIMUM  PRICE  REGULA- 
TION NO.  445. 

If  this  Court  shall  determine  that  the  Company  is 
correct  in  its  position  with  reference  to  its  First  and 
Second  Specifications  of  Error,  it  will  follow  that  this 
Third  Specification  is  also  well  taken.  Conclusions  of 
law  fall  when  the  suy^porting  findings  of  fact  are 
reversed : 

Schenkel  v.  Schenkel,  238  App.  Div.  878,  263 
N.Y.S.  16. 
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Conclusions  of  law  must  find  support  in  and  arise  out 
of  findings  of  fact: 

French  v.  Edwards,  21  Wall.  147,  22  L.  Ed.  534; 

Corpus  Juris,  Trial,  Section  1101. 


CONCIiUSION. 

Under  the  pleadings,  the  burden  of  proof  was  upon 
the  Administrator  to  prove  the  violations  alleged  in 
paragraphs  4  and  5  of  the  complaint : 

Botvles  V.  Cohn,  57  F.  Supp.  306  at  307. 
The  entire  record  of  the  proceedings  in  the  District 
Couri,  which  includes  every  shred  of  evidence  which 
the  Administrator  was  able  to  produce,  is  now  before 
this  Couri.  Upon  the  basis  of  that  record,  we  contend 
that  the  Administrator  has  failed,  completely  and 
without  exception,  to  maintain  his  burden  of  proof. 

Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure 
provides  that  findings  of  fact  of  the  District  Court 
may  be  set  aside  by  this  Court  if  they  are  clearly 
erroneous.  The  rule  plainly  contemplates  a  review  by 
this  Court  of  the  sufficiency  of  the  evidence  to  sustain 
the  findings: 

State  Farm  Mid.  Automobile  Ins.  Co.  v.  Bon- 
nacci,  111  Fed.  (2d)  412  at  415. 

This  Court  is  not  limited  to  the  mere  question  whether 
there  is  any  substantial  evidence  to  support  the  find- 
ings, but  such  findings  may  be  set  aside  if  they  are 
against  the  clear  weight  of  the  evidence: 

State  Farm  Mid.  AtdomohiJe  Ins.  Co.  v.  Bon- 
nacci,  supra; 
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Aetna  Life  Ins.  Co.  v.  Kepler,  116  Fed.   (2(1) 
1  at  4,  5. 

If  a  finding  of  fact  is  against  the  clear  weight  of  the 
evidence,  even  though  it  is  supported  by  some  evidence, 
it  is  clearly  erroneous: 

Fleming  v.  Palmer,  123  Fed.  (2d)  749  at  751 ; 

Shultz  V.  Manufacturers  d-  Traders  Trust  Co., 
128  Fed.  (2d)  889  at  900. 
The  Company  is  challenging  the  District  Court's 
findings  of  fact  as  to  the  verity  of  the  allegations 
contained  in  paragraphs  4  and  5  of  the  complaint.  It 
believes  and  alleges,  not  only  that  each  challenged  find- 
mg  was  against  the  clear  weight  of  the  evidence,  but 
that  neither  of  said  findings  was  supported  by  any 
evidence. 

An  incorrect  conclusion  of  law  qualifies  as  a  "  clearly 
erroneous"  finding  which  the  reviewing  court  may 
correct  under  Rule  52  (a)  : 

Kukn  V.  Princess  Lida  of  Thurn  d  Taxis,  119 
Fed.  (2d)  704  at  706. 

The  Company  respectfully  asks  this  Court  to  re- 
verse the  judgment  of  the  District  Court  and  to  render 
final  judgment  in  its  favor. 

Dated,  San  Francisco,  California, 
November  30, 1945. 

Louis  S.  Beedy, 
John  Bennett  King, 
Thomas,  Beedy,  Nelson  &  King, 
Attorneys  for  Appellant. 

♦ 

(Appendix  Follows.) 
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Appendix 

The  opinion  in  Bowles  v.  Stafford,  56  F.  Supp.  976 
(District  Court,  Louisiana,  September  25,  1944),  fol- 
lows: 

''The  Price  Administrator  seeks  to  enjoin  pre- 
liminarily the  defendant  'from  directly  or  indi- 
rectly violating  the  terms  and  provisions  of  Maxi- 
mmn  Price  Regulation  No.  445'. 

"The  complaint  alleges  three  instances  (counts) 
when  the  defendants  sold  commodities  'through 
tying-m  agreements  or  combination  sales'.  The 
13urchasers  of  goods  in  each  of  the  counts  were 
present  in  court  and  testified.  All  of  the  witnesses 
in  this  case  for  plaintiff  and  defendant,  except  one 
for  the  defendant,  are  persons  known  well  and 
intimately  by  the  court  for  many  years. 

' '  The  first  theory  of  the  government  in  all  of  the 
three  sales  is,  for  instance  in  count  1,  that  because 
on  one  day  and  listed  in  one  invoice  there  was  a 
sale  of  two  cases  of  rum,  two  cases  of  gin  (fifths), 
and  eight  cases  of  gin  (pints),  the  purchase  of  the 
rum  was  'required'  by  the  seller  and  that,  circum- 
stantially at  least,  there  is  evidence  of  a  tying-in 
sale. 

"In  the  second  count,  the  same  circumstantial 
inference  is  suggested  when  two  cases  of  rum  ap- 
pear similarly  with  five  cases  of  gin  at  one  and  the 
same  time,  to  be  followed  later  by  another  invoice, 
supposedly  connected  (the  two  invoices  being  one 
transaction),  showing  the  sale  of  two  cases  of  gin 
within  thirty  cases  of  whiskey,  the  tying-in  being 
allegedly  the  two  cases  of  Pete  Plagen  gin  and  the 
two  cases  of  rum  being  sold  as  a  condition  to  get 
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the  five  cases  of  Private  Stock  gin  and  the  thirty 
cases  of  whiskey. 

' '  In  the  third  count,  there  is  sold  by  the  defend- 
ant and  placed  on  one  invoice  one  case  (fifths)  of 
Galgo  mm  and  two  cases  (fifths)  of  whiskey,  and 
four  cases  (half-pints)f  of  Ron  Donna  rum,  and 
that  the  case  of  rum  was  a  condition  for  the  sale 
of  the  other  two  items  on  the  invoice  is  alleged, 
and  that  this  was  a  tying-in  requirement  prohibited 
by  law.  The  buyer  testified  in  this  case,  and  said 
there  was  absolutely  no  requirement  by  the  seller 
and  that  the  purchase  was  made  by  him  volun- 
tarily, under  no  suasion  or  compulsion. 

"The  presumption  prevailing  throughout  this 
case  is  that  whiskey,  straight  or  blended,  is  a  best 
seller,  that  rum  is  not  a  good  seller,  and  that  gin 
and  wine  are  somewhat  in-between. 

"It  develojoed  during  the  course  of  the  trial,  and 
it  was  accepted  mutually  as  a  fact  that  there  is 
not  enough  whiskey  to  satisfy  the  desire  of  the 
public  for  intoxicants;  that  beyond  the  whiskey 
there  is  general  demand  and  sale  of  nun,  wine, 
liqueurs,  etc. 

"We  know  the  defendant  company  and  its  im- 
mediate predecessors  have  been  engaged  in  the 
liquor  business  for  nearly  fifty  j^ears,  and,  though 
it  be  engaged  in  a  business  which  is  heavily  taxed 
and  highly  policed,  we  have  never  known  of  a 
complaint  filed  against  it  in  court. 

"The  defendant  company's  contention  is  that 
being  engaged  in  the  general  liquor  business  and 
having  a  full  and  complete  stock,  through  its 
salesmen,  following  well-established  American 
business  methods,  it  tries  to  sell  any  and  all  types 
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of  its  stock ;  that  long  before  the  establishment  of 
the  O.P.A.  it  had  weekly  meetings  of  its  salesmen 
for  the  discussion  of  what  was  in  stock  and  what 
should  and  could  be  legitimately  offered  the  buy- 
ing public,  etc. ;  that  it  has  never  made  a  condition 
to  a  single  one  of  its  clients  that  in  order  to  get  a 
certain  quantity  of  whiskey  there  had  to  be  bought 
a  certain  quantity  of  wine  or  rum  or  any  other 
type  of  intoxicant. 

"The  plaintiff  offered  evidence  of  other  sales 
by  the  defendant,  in  addition  to  the  sales  included 
in  the  three  counts,  to  show  general  intent  or 
conduct.  The  court  permitted  this  evidence  over 
objection  of  defendant  because  the  main  evidence 
was  equivocal,  in  that,  for  instance,  where  there 
appears  a  sale  of  rum  and  whiskey  on  the  same 
invoice  and  on  the  same  date,  the  government  al- 
leges the  rum  had  to  be  taken  by  the  buyer  in 
order  to  get  the  whiskey,  while  on  the  other  hand 
the  defendant  says  it  is  merely  a  sale  of  rum  and 
whiskey,  one  item  sold  independently  of  the  other, 
and  that  it  is  a  sale  in  the  ordinary  run  of  its 
business,  and  that  there  is  nothing  in  the  O.P.A. 
regulations  that  prevents  a  buyer  from  buying  two 
items  at  one  and  the  same  time.  There  were  two 
witnesses  of  this  type  and  one  testified  that  he  is  a 
very  busy  man,  having  a  drug  store,  furniture 
store,  saloon,  etc.,  to  manage,  that  what  would 
happen  was  that  the  defendant's  representative 
would  walk  into  his  place  and  he  (the  witness) 
would  go  to  him  and  say,  'what  do  you  have 
today?'  the  other  would  mention  two  or  three 
items  and  that  he  would  then  take  it  or  not  take  it. 
Generally,  since  business  was  good,  he  would  say, 
'All  right,  send  me  the  goods.    How  much  do  1 
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owe  you  for  the  last  sale?'  He  would  give  his 
check  and  that  was  the  end  of  the  whole  interview. 
This  witness  ended  his  testimony  by  saying  that 
at  no  time  did  it  ever  arise  that  he  was  refused 
the  sale  of  whiskey  when  he  did  not  take  some 
other  item,  and  particularly  stated  that  he  had 
never  been  required,  induced  or  compelled  to  make 
any  tying-in  purchase.  The  other  witness,  giving 
evidence  of  the  same  character,  absolutely  failed 
to  help  i)laintiff 's  case.  We  are  satisfied  that  when 
he  said  he  had  been  promised  ten  cases  of  whiskey 
if  he  bought  ten  cases  of  wine,  he  was  mistaken. 
An  invoice  establishes  a  sale  of  ten  cases  of  wine 
and  one  case  of  whiskey.  The  witness  claims  that 
defendant  subsequently  failed  to  deliver  the  nine 
cases  of  whiskey.  Irrefutable  proof  comes  from 
the  salesman  of  defendant  that  this  witness  of 
plaintiff  was  plainly  mistaken.  We  believe  the 
salesman  of  defendant. 

''The  manager  of  the  buying  store  in  counts  1 
and  2  testified  in  person.  He  frankly  stated  that 
the  quantity  of  whiskey  to  be  had  was  limited,  and 
had  to  be  rationed,  that  is,  apportioned  by  the 
wholesaler;  that  every  liquor  dealer  knows  that; 
that  he  was  never  compelled  directly  or  indirectly 
to  make  a  purchase,  one  item  being  included  be- 
cause of  another;  that  he  carried  a  general  store 
of  intoxicating  liquors ;  that  in  one  of  the  counts 
the  first  sale  made  was  for  only  twenty  cases  of 
whiskey,  but  that  later  he  telephoned  and  had  ten 
more  cases  added;  that  under  the  general  condi- 
tions of  rationing,  particularly  as  to  whiskey,  and 
the  demand  for  it  exceeding  the  supply,  dealers 
had  to  carry  many  other  items  of  intoxicating 
liquor,  which  he  always  tried  to  push  because  he 


was  never  in  any  trouble  in  moving  his  whiskey ; 
that  the  sale  of  whiskey  alone  could  not  keep  him 
in  business,  either  himself,  the  dealer,  or  the 
w^holesaler;  that  the  defendant  was  kind  enough 
sut  one  time  in  the  past,  and  this  w^as  quite  before 
the  injunction  suit  of  the  plaintiff,  to  accept  the 
return  of  some  $1800  to  $1900  worth  of  various 
goods  in  which  he  had  overstocked. 

''The  manager  of  the  liquor  business  of  the  de- 
fendant gave  a  full  and  detailed  explanation  of 
what  was  done  in  the  regulation  of  its  annual  two- 
million-dollar  liquor  business.  It  apportioned  its 
whiskey  as  received  to  its  former  buyers  in  the 
ratio  of  previous  purchases,  irrespective  of 
whether  or  not  anything  else  was  bought.  He 
explained  that  the  defendant  had  alweys  sold  for 
many  years  other  items  and  continued  to  do  so 
since  O.P.A.,  but  that  there  were  never  any  tying- 
in  sales  suggested,  sought  or  plamied;  in  fact,  that 
they  were  particularly  prohibited  by  the  manage- 
ment. 

"Two  salesmen  of  the  defendant  testified  in 
detail  about  the  sales  in  the  three  counts.  (There 
is  a  fourth  count  in  the  complaint,  but,  because 
the  main  witness  as  to  it  is  now^  in  the  armed 
services  and  not  available,  this  charge  was  not 
pressed.)  From  their  testimony  we  believe  no 
requirement,  suasive  or  compulsory,  was  exercised 
in  the  making  of  the  specific  sales.  Generally,  they 
testified  that  they  would  reasonably  try  to  sell  all 
they  could,  yet  were  always  mindful  that  a  cus- 
tomer is  never  retained  if  you  sell  to  him  a  shelf - 
warmer,  or  overstock  him  on  an  item. 
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' '  It  has  been  proved  in  the  case  that  there  are  a 
number  of  local  wholesalers,  and  even  since  the 
O.P.A.  regulations  there  is  competition  among 
them,  all  having  salesmen  seeking  business.  As  a 
consequence,  there  could  be  no  real  or  continued 
holding  up  or  compulsion  by  any  wholesaler  in 
the  establishment  of  what  is  known  as  tying-in 
sales.  If  the  rum  is  bought  in  order  to  get  some 
whiskey,  as  a  practical  necessity,  the  price  of  the 
whiskey  when  sold  would  have  to  include  also  the 
cost  of  the  rum.  The  proof  has  prevailed  in  this 
case — the  court  establishing  it  from  the  first  wit- 
ness and  subsequently  the  plaintiff  staying  aw^ay 
from  further  proof,  that  neither  the  whiskey  nor 
the  rum  was  sold  above  the  ceiling  price. 

"The  circumstance  that  the  ratio  of  supposedly 
undesired  items  to  the  much-sought  whiskey  or 
beer  is  always  very  low  tends  to  prove  no  tying-in 
requirement,  but  more  likely  shows  but  the  natu- 
ral, miinfluenced,  relation  of  sales  between  the 
two. 

"Another  strong  ])oint  with  the  court  which 
favors  the  defendant  is  that  it  filed  and  placed  of 
record  all  of  the  business  it  had  done  with  the  two 
firms  involved  in  the  three  comits,  for  the  period 
of  January  mitil  now,  and  an  examination  of  these 
invoices  shows  a  great  variety  of  items,  singly  and 
joined. 

"Additionally,  many  of  the  invoices  prove  many 
sales  were  solely  of  much-sought  articles,  as  fol- 
lows: *  *  *  (Here  follows  lengthy  enumeration  of 
items  listed  on  the  invoices.) 

"We  have  now  covered  the  total  business  from 
January  to  date  between  the  defendant  and  Rey- 
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naud  and  Moreau,  one  of  the  dealers  concerned  in 
one  of  the  counts,  the  third  one.  Our  eoncKision 
from  these  facts,  showing  such  a  variety  of  pur- 
chases, and  in  so  many  instances  purchases  of 
much-sought  whiskey  solely,  is  that  there  is  no 
preponderance  of  proof  to  support  the  third  count. 

"We  have  made  an  examination  similarly  of  all 
the  sales  as  to  the  other  dealer  concerned  in  counts 
1  and  2,  finding  that  they  are  about  equal  in  num- 
ber and  that  the  same  factual  situation  exists. 
Consequently,  we  reach  the  same  conclusion. 

"We  have  determined  that  in  the  sole  decision 
cited  to  us.  United  States  v.  Armour  &  Co.,  D.C., 
50  P.Supp.  347,  the  court  there  mainly  determined 
that  the  indictment  filed  against  the  defendant, 
containing  the  exact  language  of  the  law  and  giv- 
ing the  fact  that  as  a  condition  of  the  sale  of 
butter  eggs  had  to  be  bought,  legally  defined  a 
crime.  No  actual  trial  is  yet  reached  in  the  cited 
case;  we  are  satisfied  that  in  the  instant  case  the 
complaint  properly  and  legally  sets  out  the 
grounds  for  the  issuance  of  a  preliminary  injunc- 
tion. We  do  not  believe  that  the  facts  in  the  in- 
stant case  preponderate  in  favor  of  the  plaintifi:' 
to  warrant  us  in  granting  the  issuance  of  the  writ 
sought. 

"We  recognize,  too,  that  general  interpretations 
by  the  Administrator  have  great  force  and  in  the 
decision  of  this  case  we  have  recognized  and  given 
full  weight  to  the  interpretation  of  tying  agree- 
ments (a)  and  (b).  General  Application,  O.P.A. 
Service  2-10,  page  2-812. 

"This  tyi)e  of  ease  is  difficult  of  ])roof  by  the 
Administrator.   No  ceiling  pHce  is  violated  in  this 
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case.  The  violation  of  a  ceiling  price  case  is  im- 
mediately detenninable — one  or  two  reliable  wit- 
nesses give  proof  as  to  the  price  actually  paid  and 
if  that  price  be  above  the  ceiling  j)rice,  the  convic- 
tion necessarily  follows.  With  the  present  case 
the  proof  is  much  the  more  difficult.  What  would 
be  a  normal  business  is  all  we  find  here.  With  the 
facts  before  us,  to  characterize  the  three  com- 
plaints as  violations  of  the  law  by  the  defendant 
would  do  violence  to  our  judicial  conscience. 

"It  is  not  only  that  the  evidence  does  not  pre- 
ponderate in  favor  of  the  plaintiff,  but  there  is  a 
want  of  sufficient  proof  to  establish  that  degree 
of  legal  certainty  necessary  for  judgment. 

"The  preliminary  injunction  will  not  be  granted. 
Timely  judgment  will  be  signed." 
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BRIEF  FOR  APPELLEE. 


JURISDICTION. 

Appellee  adopts  the  jurisdictional  statement  con- 
tained in  the  appellant's  opening  brief. 


STATUTES  AND  REGULATIONS  INVOLVED. 

The  action  involves  Maximum  Price  Regulation  No. 
445,  as  amended  and  revised  (9  F.R.  4687),  herein- 
after called  "the  Regulation",  which  establishes  maxi- 
mum jjrices  for  distilled  spirits  and  wines,  and  par- 
ticularly Section  7.8(b)  thereof  entitled  ''Evasion", 
reading  as  follow^s: 


"(b)  Evasion.  The  provisions  of  this  regula- 
tion shall  not  be  evaded,  whether  by  direct  or  in- 
direct methods,  in  connection  with  an  offer,  solici- 
tation, agreement,  sale,  delivery,  purchase  or 
receipt,  of  or  relating  to  any  conunodity,  or  serv- 
ice covered  by  this  regulation,  alone  or  in  con- 
junction with  any  other  commodity  or  service  or 
by  way  of  tinder's  fees,  brokerage,  commission, 
service,  transportation  or  other  charge  or  dis- 
count, premium  or  other  privilege;  by  tying 
agreement,  combination  sales,  or  trade  under- 
standing; by  requiring  the  buyer  to  purchase 
packaged  distilled  spirits  or  wine  on  a  per  drink 
basis ;  or  in  any  other  way.  The  specific  enumera- 
tion of  acts  constituting  evasion  is  illustrative  but 
not  exclusive."    (Emphasis  supplied.) 


STATEMENT  OF  THE  CASE. 

This  action  was  instituted  by  the  Price  Adminis- 
trator to  enjoin  the  defendant  from  engaging  in  cer- 
tain unlawful  practices  in  comiection  with  sales  of 
whiskey  at  wholesale.  The  complaint  alleged  (1) 
that  defendant  sold  distilled  spirits  at  prices  higher 
than  permitted  by  the  regulation,  and  (2)  that  de- 
fendant sold  imported  whiskey  or  domestic  whiskey 
only  on  condition  that  the  purchaser  accept  delivery 
of,  and  pay  for,  other  beverages,  such  as  domestic 
rum,  gin,  tequila  and  vodka  (R.  3). 

It  was  stipulated  between  the  parties  at  the  trial 
that  although  the  total  price  charged  for  the  whiskey 
plus  the  other  commodities  exceeded  the  maximum 
price  permissible  for  the  whiskey  alone,  none  of  the 


individual  commodities  were  sold  at  a  price  in  excess 
of  ceiling  price  for  each  such  commodity  (R.  26-27). 
Upon  hearing  the  testimony  of  the  liquor  retailers 
who  purchased  the  commodities  from  the  defendant, 
the  testimony  of  an  investigator  for  the  Office  of  Price 
Administration,  and  the  testimony  offered  by  the  de- 
fendant, and  after  the  submission  of  briefs  by  both 
sides  the  Court  granted  an  injunction  which  prohibited 
the  defendant  from  evading  the  regulation,  directly 
or  indirectly,  by  reason  of  tying  agreements  or  combi- 
nation sales  of  liquor  and  also  from  selling  liquor  at 
prices  in  excess  of  those  permitted  by  the  regulation 
(R.  19). 

The  principal  questions  presented  by  this  appeal 
are  (1)  whether  the  evidence  is  sufficient  to  sus- 
tain the  Court's  finding  ''that  the  defendant  has  vio- 
lated the  regulation  and  specifically  by  tying  agree- 
ments and  combination  sales  prohibited  in  said  Sec- 
tion 7.8(b)"  (R.  13-14),  (2)  whether  an  affirmative 
finding  of  (1)  above,  where  the  total  price  charged  by 
the  seller  exceeds  the  maximum  legal  price  for  the 
"wanted"  commodity,  justifies  a  finding  that  the  de- 
fendant sold  liquor  at  over  ceiling  prices,  and  (3) 
whether  an  affirmative  finding  by  the  lower  Court  of 
either  (1)  or  (2)  above  justifies  the  granting  of  the 
injunction. 


ARGUMENT. 

I.  THE  EVIDENCE  PRESENTED  TO  THE  TRIAL  COURT  WAS 
SUFFICIENT  TO  SUSTAIN  THE  FINDING  THAT  THE  DE- 
FENDANT SOLD  WHISKEY  ONLY  UPON  THE  CONDITION 
THAT  THE  PURCHASER  ALSO  BUY  SOME  OTHER  COM- 
MODITY. 

Appellant  does  not  argue  that  the  selling  of  a  com- 
modity subject  to  the  regulation  only  upon  the  condi- 
tion that  the  purchaser  buy,  in  addition,  some  other 
commodity,  does  not  violate  the  provisions  of  Section 
7.8(b)  of  the  regulation,  as  well  he  cannot,  inasmuch 
as  the  language  of  said  section  is  clear  and  unambigu- 
ous. Furthermore,  it  has  repeatedly  been  held  by 
the  Courts  that  such  practices  constitute  an  evasion 
not  only  of  this  particular  regulation  but  also  of  other 
regulations  which  do  not  contain  a  specific  provision 
prohibiting  tying  agreements  or  combination  sales. 
U.  S.  V.  Kraus,  149  F.  (2d)  773  (CCA.  2d,  1945)  ; 
TJ.  8.  V.  Armour  and  Co.,  50  F.  Supp.  347;  Botvles  v. 
Cudahy  Packmg  Co.,  5S  F.  Supp.  748;  Brown  v. 
Banana  Distributors,  52'  F.  Supp.  804 ;  Bowles  v.  In- 
land Trading  Co.,  (N.D.  Ind.)  O.P.A.  Desk  Book,  2 
Opinions  and  Decisions  2223;  Edelmann  v.  Bonded 
Liquors,  Inc.,  O.P.A.  Desk  Book,  2  Opinions  and 
Decisions  2211;  Botvles  v.  Stafford,  56  F.  Supp.  976; 
Botvles  V.  Thiel,  (E.D.  Wis.,  Jan.  8,  1946).  The  neces- 
sity compelling  the  Administrator  to  prohibit  tying 
agreements  in  order  to  '^stabilize  i)rices  and  to  pre- 
vent speculative,  unwarranted,  and  abnormal  increases 
in  prices,"  and  to  eliminate  "profiteering  *  *  *  result- 
ing from  abnormal  market  conditions  or  scarcities 


*  *  *"^  is  well  stated  by  the  Court  in  Edelmann  v. 

Bonded  Liquors,  Inc.,  supra,  wherein  the  Court  said: 
"In  the  case  at  hand  the  plaintiff,  in  order  to 
obtain  bourbon  whiskey,  was  required  to  purchase 
another  commodity  (gin),  whether  or  not  he 
wanted  such  other  commodity.  Consequently,  the 
amount  which  he  paid  for  this  commodity  would, 
in  effect,  be  paid  in  order  to  obtain  a  bottle  of 
whiskey.  The  value  of  plaintiff's  dollars  thereby 
became  less  when,  to  buy  one  article,  he  had  to  buy 
something  else  in  addition,  with  the  result  the  in- 
flationary spiral  was  started  on  its  way.  It  takes 
little  imagination  to  conceive  what  would  happen 
if  the  defendant  and  others  were  permitted  to 
circumvent  the  purposes  and  objectives  of  the 
Act  in  the  manner  described.  Persons  in  control 
of  scarce  articles,  like  refrigerators,  radios,  stoves, 
and  other  essential  household  goods,  could  by 
reason  of  such  practice  miload  quantities  of 
plentiful  and  unwanted  articles  on  the  market, 
with  the  result  the  value  of  the  purchasers'  dol- 
lars would  shrink  and  the  cost  of  goods  would 
rise.  The  fact  that  the  charges  made  for  the 
'tied-in'  commodity  and  the  desired  article  were 
in  the  aggregate  not  in  excess  of  the  maximum 
prices  for  such  articles  would  not  in  any  sense 
lessen  the  inflationary  tendencies  of  such  prac- 
tices, nor  make  such  practices  any  less  in  con- 
flict with  the  purposes  Congress  sought  to  achieve 
by  enactment  of  the  Emergency  Price  Control 
Act." 

Appellant  does  argue,  however,  that  the  evidence  be- 
low was  insufficient  to  sustain  the  finding  by  the  Court 


'Section  I,  Emergency  Price  Control  Act  of  1942,  as  amended. 


that  defendant  sold  whiskey  only  upon  the  condition 
that  the  purchaser  also  buy  other  commodities.  This 
contention  is,  we  submit,  without  merit. 

As  was  correctly  stated  by  the  Court  in  Bowles  v. 
Stafford,  supra  (See  Appendix,  Appellant's  Br.) 
' '  This  type  of  case  is  difficult  of  proof  by  the  Adminis- 
trator." This  is,  of  course,  due  to  the  natural  reluc- 
tance of  witnesses  to  testify  adversely  to  the  interest 
of  their  suppliers,  who  hold  the  threat  of  economic 
life  or  death  over  them  under  existing  marketing  con- 
ditions. The  only  manner  in  which  plaintiff  can  show 
the  existence  of  violations  of  this  particular  type  is 
through  the  testimony  of  the  purchasers  and  by  cir- 
cumstantial evidence.  The  purchasers  are  all  liquor 
retailers.  Due  to  the  scarcity  of  liquor  (mainly  whis- 
key) during  the  periods  here  in  question,  the  main- 
tenance by  liquor  retailers  of  their  businesses  as  going 
concerns  depends  entirely  upon  their  ability  to  ob- 
tain, from  wholesalers,  the  type  of  liquor  which  their 
customers  demand.  Whiskey  is,  of  course,  the  most 
sought-after  type  of  liquor  (Appellant's  Br.  p.  18)  and 
it  is  self-evident  that  if  a  retailer  did  not  have  at 
least  some  whiskey  for  sale  he  would  soon  lose  his 
customers  to  others  who  did.  As  was  brought  out  by 
defendant  during  the  trial  below  (R.  82-84)  it  insti- 
tuted a  system  of  allocation  of  its  liquors  starting  in 
1942,  mider  which  system  it  only  sold  to  its  customers 
of  long  standing,  the  amomit  each  such  customer  was 
allotted  being  determined  on  the  basis  of  their  previous 
purchases  from  defendant.  Under  this  system  the 
defendant  closed  its  doors  to  new  customers.   Due  to 


the  great  scarcity  of  liquor  during  the  period  here  in- 
volved there  is  ample  reason  to  believe  that  the  situ- 
ation described  above  applies  with  equal  force  to  other 
wholesalers  in  the  San  Franciseco  area,  and,  as  there 
is  no  law  which  requires  a  wholesaler  to  sell  to  any 
particular  retailer,  it  follows  that  normally  a  liquor 
retailer,  in  order  to  remain  in  business,  must  maintain 
the  good  will  of  the  wholesaler  from  whom  he  cus- 
tomarily purchased  his  commodities. 

It  is  therefore  necessary  that  the  obvious  reluctance 
of  plaintiff's  witnesses  to  testify  against  the  defendant 
be  borne  in  mind  in  analyzing  the  evidence  presented 
to  the  trial  Court  so  that  the  same  may  be  correctly 
interpreted.  Furthermore,  it  should  be  noted  that 
although  the  witnesses  who  testified  below  and  also 
the  appellant  in  its  brief  approached  the  question  of  a 
''tying  agreement"  with  the  assumption  that  an  actual 
''forcing"  or  "compelling"  was  necessary  in  order  for 
plaintiff  to  make  out  his  case,  the  word  "force"  when 
here  used  has  a  different  connotation  than  that  norm- 
ally given  it.  As  w^as  stated  by  the  Court  in  the  case 
of  Bowles  V.  Inland  Trading  Company,  supra: 

"There  were  people  who  wanted  to  buy  bananas 
and  did  not  want  to  buy  anything  else,  and  yet 
were,  for  a  want  of  a  better  term,  perhaps  coerced 
is  too  strong,  but  at  least  there  was  a  'must' 
proposition  with  these  customers  to  either  buy 
other  vegetables  or  fruits  that  they  did  not  want 
or  did  not  need  or  did  not  want  to  buy  from  this 
defendant  in  order  for  them  to  buy  bananas." 

In  the  instant  case  there  is  no  evidence  that  appel- 
lant's salesmen  informed  any  liquor  retailer,  in  so 
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many  words,  that  "we  will  not  sell  you  whiskey  unless 
you  also  buy  other  commodities."  Indeed,  in  view 
of  the  economic  background  given  above  such  plain 
language  was  entirely  unnecessary  in  order  for  said 
salesmen  to  accomplish  their  purpose.  Furthermore, 
such  a  statement  could  hardly  be  expected  of  salesmen 
who  well  knew  that  "tying  agreements"  or  combina- 
tion sales"  were  illegal  under  a  federal  statute.  A 
suggestion,  by  innuendo,  was  all  that  was  needed  to 
convey  to  the  retailer  the  necessity  of  his  buying  rum 
or  tequila  if  he  expected  to  obtain  whiskey. 

Appellant  has  pointed  out  that  each  of  the  witnesses 
called  by  the  government  denied  having  been  "forced" 
to  purchase  anything  from  the  Company.  In  addition, 
appellant  set  forth  in  its  brief,  in  narrative  form,  the 
gist  of  the  testimony  of  said  witnesses.  The  nicety 
with  which  appellant's  salesmen  applied  "force  by 
innuendo"  does  not  therefore  appear  from  its  printed 
brief. 

The  testimony  of  Edith  Gelsi  is  typical.  The  wit- 
ness testified  that  she  was  the  owner  of  a  tavern 
which  was  managed  by  herself  and  her  husband.  The 
following  conversation  took  place  between  said  per- 
sons and  one  Mr.  Guido,  salesman  for  appellant  Com- 
pany (R.  49-50)  : 

"A.  Mr.  Guido  walked  in  the  door  and  he 
said,  'Good  morning,'  and  I  said,  'How  are  you?' 
And  he  said,  'Fine,  thank  you,'  and  he  said,  'How 
is  your  husband,'  and  I  said,  'Fine,  he  is  in  the 
back  room,'  so  I  called  for  my  husband,  so  my 
husband  comes  iii  the  room,  into  the  tavern,  and 


my  husband  started  talking  to  him,  and  he  said, 
'Have  you  any  liquor  today,  any  whiskey  today?' 
And  he  says,  'Yes,  but  not  much,'  and  my  hus- 
band says,  'What  have  you  got  to  sell?'  And  he 
said,  'We  have  got  some  anchovies.'  My  husband 
said,  'We  don't  need  anchovies,  we  have  no 
grocery  store  around  here  and  this  is  a  tavern,' 
and  so  my  husband  said,  'What  else  have  you  got 
besides  anchovies?'  And  he  says,  'Couldn't  you 
use  some  anchaviesT  And  so  my  husband  said, 
'Where  is  my  wife?'  And  he  talked  to  me  and  he 
says,  'You  can  send  me  some.'  And  so  my  husband 
said,  'What  else  have  you  got?'  So  he  opened  up 
his  show  case,  his  suitcase,  and  he  read  out  what 
he  had  down  in  his  store,  and  so  my  husband 
asked  him,  '  Have  you  any  whiskey  ? '  And  he  said, 
'We  are  very  low  on  whiskey.'  He  said  at  thai 
time  it  was  very  scarce,  and  so  he  went  through 
the  list  from  A  to  Z  what  he  thought  he  could 
sell  and  what  we  could  use  at  the  present  time, 
and  we  said  he  had  a  little  of  everything  else  on 
the  shelf,  and  my  husband  said,  'How  about  some 
whiskey,'  And  he  said,  'Well,  I  can  sell  you  half 


a  ease.'  " 


Several  things  are  noteworthy  regarding  the  above 
testimony.  In  the  first  place,  notwithstanding  the  fact 
that  the  witness'  husband  had  told  the  salesman  that 
he  could  not  use  anchovies  in  his  business,  the  sales- 
man x^ersisted  in  "suggesting"  that  the  witness  pur- 
chase anchovies.  Secondly,  no  mention  was  made  con- 
cerning the  amount  of  anchovies  to  be  purchased,  nor 
the  price  to  be  paid  therefor  (this  was  no  doubt  pro- 
vided for  by  the  "allotment  system").    Furthermore, 
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the  salesman  refused  to  enter  into  any  discussion  re- 
garding the  sale  of  whiskey  until  Mrs.  Gelsi  had  pur- 
chased other  commodities. 

The  testimony  of  Mattie  R.  Parker  is  enlightening 
in  regard  whether  this  witness  actually  desired  to  pur- 
chase rum  which  was  sold  her  by  appellant.  The  wit- 
ness was  asked  by  counsel  for  Administrator  (R.  30- 
31): 

''Q.  There  is  an  invoice  of  June  21  for  half 
a  case  of  Calvert  Lord,  %  case  Old  Fitz,  and  a 
case  of  Marin  Rum  Gold.  Did  you  want  all  of 
those? 

A.    Well,  I  did  not  refuse  any  of  them. 

Q.     Did  you  order  any  of  them  ? 

A.  I  did  not  order  them,  I  took  what  was  allo- 
cated to  me. 

Q.    Did  you  want  the  rum  ? 

A.  I  did  not  refuse  any  of  it.  Naturally,  whis- 
key being  the  biggest  seller,  and  they  being  out  of 
whiskey,  I  did  not  refuse  any  of  it. 

Q.  Here  is  one  of  May  25,  %  case  Calvert  Re- 
serve, %  case  Old  Fitz,  %  case  Nautical  Rum,  % 
case  Hermosa  Tequila. 

A.    Yes. 

Q.    Did  you  order  those  items? 

A.  No,  I  took  whatever  I  could  get,  whatever 
I  was  allocated. 

Q.     Did  you  want  each  of  them? 

A.  Well,  I  wanted  to  get  anything  I  could  get, 
but,  as  I  said  before,  I  i^referred  to  have  whis- 
key." 

In  the  same  connection  Mr.  Ferroni,  a  restaurant 
operator  who  also  sold  liquor,  was  called  by  the  Ad- 
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ministrator.    The  following  testimony  was  given  (R. 

37-38)  : 

''Q.  Didn't  he  tell  you  in  June  of  last  year 
that  if  you  wanted  to  make  a  deal  he  would  let 
you  have  10  cases  of  Fitzgerald  Whisky  if  you 
took  12  cases  of  Hermosa  Tequila  and  3  cases  of 
Anis  Gorilla? 

A.  He  didn't  tell  me  that.  I  say  I  would  like 
to  have  10  cases  of  whisky,  and  we  talked  and 
talked,  and  he  asked  me  if  I  w^anted  a  dozen  cases 
of  Tequila,  and  2  or  3  cases  of  the  Anis  Gorilla. 
*  *  *  What  he  says,  'Do  you  want  to  take  any 
Anis  Gorilla,  about  two  or  three  cases.'  I  say  I 
will  buy  that,  and  when  he  talk  about  Tequila,  I 
buy  that.  I  will  tell  you,  they  don't  force  me  to 
buy  anything." 

That  these  witnesses  were  hostile  to  the  government 
(for  the  economic  reasons  previously  stated)  is  beyond 
question.  Mattie  R.  Parker,  A.  Ferroni,  and  Nat 
Lasser  all  admitted  while  testifying  that  they  had 
l^reviously  given  signed  statements  to  Frank  Richard- 
son, an  Of&ce  of  Price  Administration  investigator,  to 
the  effect  that  they  had  purchased  liquor  items  other 
than  whiskey  from  the  defendant  in  order  to  be  able 
to  obtain  whiskey.  Mr.  Richardson  liimself  testified 
that  these  statements  were  made  freely  and  in  un- 
equivocal language  (R.  62-67). 

Although  the  regulation  does  not  requii'c  that  the 
one  commodity  be  scarce,  and  the  commodity  which  is 
'Hied  to  it"  be  plentiful,-  there  was  ample  evidence  be- 


-Seetion  7.8(b)  of  the  Regulation  doas  not  exempt  from  its  scope 
either  commodities  wliich  are  scarce  or  those  which  are  j)lentifii] : 
on  the  contrary,  it  specifically  states  that  the  Regulation  shall  not 
be  evaded  by  the  sale  of  a  "commodity  *  *  *  covered  by  this  regu- 
lation, alone  or  in  conjunction  with  anij  other  commodity."  (Em- 
phasis supplied.) 
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fore  the  trial  Court  that  at  the  time  the  transactions 
here  involved  took  place  (June  and  July,  1944)  the 
demand  for  liquors  other  than  whiskey  was  practically 
non-existent,  and  that  defendant's  customers,  instead 
of  desiring  to  purchase  more  of  such  items,  were  grow- 
ing panicky  worrying  over  how  they  could  get  rid  of 
their  overloaded  shelves.  On  June  22,  1944,  Mr.  H.  J. 
Haaf,  the  defendant's  vice-president  in  charge  of 
sales,  issued  a  bulletin  (R.  115-118)  to  defendant's 
salesmen  wherein  said  vice-president  stated,  under  the 
heading  of  ''Odd  Items"  (R.  116)  : 

''Many  customers  are  already  asking  how  they 
can  dispose  of  Rum,  Imported  Gin,  Tequila, 
Brandy,  Vodka,  etc.,  etc.  'Can  I  cut  prices?'  and 
numerous  other  questions  are  being  asked.  It 
appears  that  some  of  the  trade  are  becoming 
panicky.  Right  here  it  should  be  borne  in  mind 
that  where  it  is  thought  necessary  everyone  has 
about  sixty  days  to  reduce  inventories.  Further- 
more, while  the  demand  for  these  items  will  un- 
questionably drop,  it  tvill  not  cease  entirely." 

Viewed  in  this  context  we  submit  that  the  evidence 
clearly  shows  these  was  at  least  a  "must"^  proposition 
advanced  by  defendant's  salesmen,  which  was  clearly 
imderstood,  not  only  by  the  liquor  retailers,  but  by  the 
learned  trial  Judge.  The  rejection  by  the  lower  Court 
of  the  witnesses'  statements  that  they  were  not 
"forced"  to  buy  anything  from  the  defendant  w^as  not 
only  within  the  Court's  province  in  view  of  the 
obvious  conflict  between  such  statements  and  the  re- 
citals by  the  witnesses  of  the  actual  conversations 
which  took  place  between  themselves  and  defendant's 


3See  Boivles  v.  Inland  Trading  Company,  supra. 
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salesmen,  but,  in  tlie  light  of  all  of  the  evidence  sub- 
mitted, was  entirely  reasonable.'' 

It  is  also  noteworthy  that  although  defendant  dur- 
ing the  trial  made  much  of  the  fact  that  the  retailers 
to  whom  it  allocated  its  liquors  had  the  right  to  return 
for  credit  any  of  said  liquors  which  the  retailers  did 
not  desire,  none  of  said  retailers  actually  returned 
any  of  the  liquor  sent  them."^  The  reason  is  obvious. 
Moreover,  although  an  inter-office  bulletin  issued  by 
the  said  Mr.  Haaf  on  August  4,  1944,  indicates  that  a 
customer  could  return  goods  sent  to  him  under  the 
allocation  system  (R.  112),  there  is  evidence  that  at 
the  time  of  the  sales  here  in  question  the  contrary  was 
the  fact.  Mr.  Haaf's  bulletin  of  June  22,  1944,  spe- 
cifically states  that  (R.  117)  ''Under  the  State  Board 
of  Equalization  Ruling,  which  has  been  in  effect  for  a 
number  of  years  past,  no  goods  are  returnable  for 
credit." 


^Although  there  is  no  necessity  here  for  appellee  to  treat  the 
witnesses'  admissions,  made  in  Court  while  under  oath  (that  they 
had  previously  stated  that  appellant  forced  them  to  purchase 
unwanted  commodities)  a.s  substantive  evidence  in  order  to  sustain 
the  lower  Court 's  decision,  it  is  noteworthy  that  there  is  a  growing 
tendency  among  the  Courts  so  to  do.  See  3  Wigmore  on  Evidence, 
3rd  Ed.,  1940,  Sec.  1018,  and  cases  there  cited;  30  Cornell  Law 
Quarterly  511,  514.  As  was  stated  by  Judge  Learned  Hand  in  the 
case  of  Di  Carlo  v.  U.  S.,  6  F.  (2d)  364  (1925),  cert.  den.  268  U.  S. 
706:  "The  possibility  that  the  jury  may  accept  as  the  truth  the 
earlier  statements  in  preference  to  those  made  upon  the  stand  is 
indeed  real,  but  we  find  no  difficulty  in  it.  If,  from  all  that  the 
jury  see  of  the  witness,  they  conclude  that  what  he  says  now  is  not 
the  truth,  but  what  he  said  before,  they  are  none  the  less  deciding 
from  what  they  see  and  hear  of  that  person  and  in  court.  There  is 
no  mythical  necessity  that  the  case  must  be  decided  only  in  accord- 
ance with  the  truth  of  words  uttered  under  oath  in  court."  This 
language  was  quoted  with  approval  by  Judge  Oarreeht  in  the  case 
of  Craig  v.  U.  S.,  81  F.  (2d)  816  at  p.  828. 

^One  case  of  rum  was  cancelled  by  Mr.  Lasser  (R.  98)  prior  to 
its  being  sent  him. 
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II.  THE  SALE  OF  WHISKEY  ONLY  ON  CONDITION  THAT  THE 
PURCHASER  ALSO  BUY  SOME  OTHER  COMMODITY  CONSTI- 
TUTES AN  OVER  THE  CEILING  SALE  WHERE  THE  PRICE 
CHARGED  FOR  BOTH  COMMODITIES  EXCEEDS  THE  MAXI- 
MUM PRICE  FOR  THE  WHISKEY,  AND  THE  EVIDENCE"  IS 
SUFFICIENT  TO  SUSTAIN  THE  LOWER  COURT'S  FINDING 
THAT  SUCH  OVER-CEILING  SALES  TOOK  PLACE. 

As  was  previously  pointed  out,  it  was  stipulated  by 
counsel  that  the  price  charged  the  various  liquor  re- 
tailers by  appellant  for  the  whiskey  plus  other  com- 
modities exceeded  the  maximum  price  permissible  im- 
der  the  regulation  for  the  whiskey  alone  (R.  27).  As 
was  shown  under  Point  I  above,  the  appellant  con- 
ditioned the  sale  of  its  whiskey  upon  the  purchaser 
buying  other  commodities.  This  constitutes  the  selling 
of  whiskey  at  a  price  in  excess  of  its  maximiun  legal 
price.  The  lower  Court  obviously  concluded  that  the 
whiskey  was  the  wanted  commodity  and  that  the  re- 
tailers did  not  want  or  desire  to  purchase  the  rum, 
tequila,  anchovies,  etc.,  which  were  '^allocated"  to 
them  (R.  12-14) .  This  was  in  accord  with  the  evidence. 
For  example,  Mattie  Parker's  only  reply  to  repeated 
questions  regarding  whetlier  or  not  she  wanted  the 
secondary  items  which  she  had  not  ordered  was  "Well, 
I  did  not  refuse  any  of  them"  (R.  30-31).  Edith  Gelsi 
testified  her  husband  pointedly  told  the  salesman  that 
"We  don't  need  anchovies,  we  have  no  grocery  store 
around  here  and  this  is  a  tavern"  (R.  49). 

It  has  often  been  held  that  where,  as  here,  the  ques- 
tion is  one  of  intent,  the  trial  judge  who  has  heard  the 
witnesses  must  sift  the  truth  from  the  lies,  and  his 
findings  based  upon  that   portion   of  the  testimony 
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which  he  accepts  as  true,  must  be  treated  as  unassail- 
able. This  Court  stated  in  Wittmayer  v.  U.  S.,  118 
F.  (2d)  808,  at  811 : 

''As  was  said  by  Mr.  Justice  Holmes  in  Adamson 
V.  Gilliland,  242  U.S.  350,  353,  37  S.  Ct.  169,  170, 
61  L.Ed.  356  (citing  Davis  v.  Schwartz,  155  U.S. 
631,  636,  15  S.  Ct.  237,  39  L.  Ed.  289),  the  case  is 
pre-eminently  one  for  the  application  of  the  prac- 
tical rule,  that  so  far  as  the  findings  of  the  trial 
judge  who  saw  the  witnesses  'dei)ends  upon  con- 
flicting testimony  or  upon  the  credibility  of  wit- 
nesses, or  so  far  as  there  is  any  testimony  con- 
sistent with  the  finding,  it  must  be  treated  as  un- 
assailable.' " 

As  was  recently  pointed  out  by  Judge  Learned 
Hand  in  U.  S.  v.  Aluminum  Co.  of  America,  14  P. 
(2d)  416,  at  page  433:  "The  reason  for  this  is  obvious 
and  has  been  repeated  over  and  over  again;  in  such 
cases  the  appeal  must  be  decided  upon  an  incomplete 
record,  for  the  printed  word  is  only  a  part,  and  often 
by  no  means  the  most  important  part,  of  the  sense 
impressions  which  we  use  to  make  up  our  minds." 
Judge  Hand  concludes  that  "upon  an  issue  like  the 
witness'  own  intent,  as  to  which  he  alone  can  testify, 
the  finding  is  indeed  unassailable,  except  in  the  most 
exceptional  cases." 

That  the  appellant  received  additional  considera- 
tion, over  and  above  the  maximum  price  which  he 
charged  for  the  whiskey,  from  the  sale  of  the  "tied-in" 
(commodities  is  a])parent,  as  it  received  the  benefit  of 
disposing  of  commodities  which  were  not  in  demand 
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by  either  the  retailers  or  the  public.®  The  ability  to  dis- 
pose of  merchandise  is  itself  a  thing  of  value.  It  is  to 
be  noted  that  Section  302(b)  of  the  Emergency  Price 
Control  Act  (50  U.S.C.  App.,  Supp.  IV,  942(b)) 
defines  price  as  ''the  consideration  demanded  or  re- 
ceived in  connection  with  the  sale  of  a  commodity." 

Similarly,  the  purchasers  in  this  case  paid  more 
than  ceiling  prices  for  the  whiskey.  In  order  to  obtain 
this  whiskey  they  had  to  purchase  other  liquors  which 
they  did  not  want.  Whether  or  not  they  were  later 
able  to  sell  these  other  commodities  is  immaterial;  at 
the  moment  of  sale  they  were  required  to  expend  more 
than  the  ceiling  price  in  order  to  obtain  the  scarce 
commodity.  To  illustrate,  a  retailer  who  has  $100  with 
which  to  purchase  a  supply  of  whiskey  which  his  cus- 
tomers want  cannot  buy  said  whiskey  if,  in  addition, 
he  is  required  to  buy  $100  worth  of  vodka,  even  though 
the  vodka  may  be  worth  $100  and  even  though  he  may, 
at  some  later  time,  be  able  to  dispose  of  said  vodka. 
The  necessity  of  making  an  undesired  purchase  is 
therefore  in  itself  an  additional  burden  to  the  pur- 
chaser and  thus  a  consideration  beyond  the  established 
price.  We  therefore  submit  that  the  appellant  was 
guilty  of  violating  the  regulation  in  that  he  sold 
whiskey  at  a  price  in  excess  of  the  maximum  price 
permissible. 


^Sec  Bulletin  issued  by  Viee-President  in  Charge  of  Sales  of  de- 
fendant Company,  dated  June  22,  1944  (R.  116),  previously  quoted 
in  this  brief. 
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III.  UNDER  RULE  52(a),  FEDERAL  RULES  OF  CIVIL  PROCE- 
DURE, AS  INTERPRETED  BY  A  MAJORITY  OF  THE  CIR- 
CUIT COURTS  OF  APPEALS  OF  THE  UNITED  STATES,  THE 
APPELLATE  COURT  WILL  NOT  WEIGH  CONFLICTING  EVI- 
DENCE UPON  WHICH  THE  COURT  BELOW  BASED  ITS 
FINDINGS  OF  FACT  IN  A  CASE  TRIED  WITHOUT  A  JURY, 
BUT  WILL  MERELY  DETERMINE  WHETHER  THERE  WAS 
"SUBSTANTIAL"  EVIDENCE  TO  SUSTAIN  SAID  FINDINGS. 

Appellant  contends  (Opening  Br.  pp.  22-23)  that 
under  Rule  52(a)  of  the' Federal  Rules  of  Civil  Pro- 
cedure this  Court  will  set  aside  the  findings  of  fact  of 
the  trial  Court  if  said  findings  are  against  the  clear 
weight  of  the  evidence.  Although  appellee  has  amply 
shown  that  the  findings  of  the  lower  Court  are  not 
against  the  clear  weight  of  the  evidence,  nevertheless 
the  Administrator  desires  to  point  out  that  appellant 
has  inaccurately  stated  the  rule.  Appellant,  in  support 
of  its  contention,  has  cited  the  following  cases : 

State  Farm  Mutual  Automol^ile  Insurance  Com- 
pany V.  Bonnacci,  111  F.  (2d)  412  (CCA. 
8th); 
Schults  V.  Manufacturers  and  Traders  Trust 
Company,  128  F.  (2d)  889  at  900  (CCA. 
2nd); 
Aetna  Life  Insurance   Co.  v.  Kepler,  116  F. 

(2d)  1  (CCA.  8th)  ; 
Fleming  v.  Palmer,  123  F.   (2d)  749   (CCA. 
1st). 

The  first  two  cited  cases  by  appellant  are  not  in 
point.  In  the  State  Farm  case  the  findings  are  based 
upon  evidence  given  not  in  the  presence  of  the  lower 
Court  but  during  the  trial  of  another  action  in  a  state 
Court.   The  Circuit  Court  of  Appeals  held  that  since 
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the  District  Court  had  no  better  '^opportunity  of 
judging  the  creditability  of  the  witnesses  than  did  it, 
the  scope  of  review  was  enlarged  to  include  the  weigh- 
ing of  conflicting  evidence  by  said  Appellate  Court/ 

The  language  of  Judge  Frank  in  the  Schultz  case, 
supra,  cited  by  appellant,  is  merely  another  statement 
of  the  same  rule. 

The  First  and  Eighth  Circuits  apparently  follow  the 
rule  as  stated  by  appellant.  However,  an  analysis  of 
the  decisions  of  the  other  circuits  discloses  that  the 
First  and  Eighth  Circuits  do  not  represent  the  major- 
ity view  on  this  subject,  nor  do  they  accord  with  the 
practice  of  this  Court. 

Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure 
provides  that  the  findings  of  fact  made  by  a  trial 
Court  without  a  jury  ''shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given  to 
the  opportunity  of  the  trial  Court  to  judge  the 
credibility  of  the  witness".  Prior  to  the  enactment  of 
the  rules  it  w^as  generally  stated  that  in  actions  at  law 
review  of  the  facts  was  limited  to  the  inquiry  as  to 
whether  they  were  supported  by  any  substantial  evi- 
dence, while  in  an  equity  appeal  the  entire  record  was 
open  to  the  Appellate  Court  to  re-examine  all  the 
facts,  and  the  findings  could  be  reversed  if  it  was 
against  the  clear  weight  of  the  evidence.  With  the 
abolition  of  the  distinction  between  law  and  equity. 


■'^This  is,  of  course,  in  accordance  with  the  rule  well  established  in 
this  and  other  circuits.  Indeed,  this  Court  has  held  in  Equitable 
Life  Insurance  Company  v.  Irelan,  123  F.  (2d)  462,  that  when  the 
evidence  below  is  given  by  deposition,  the  reviewing  Court  gives 
only  "slight  weight"  to  the  findings  of  the  trial  judge. 
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the  advisory  committee  was  faced  with  the  choice  of 
the  type  of  review  to  be  adopted  for  the  trial  of  cases 
by  a  Court  without  a  jury.  The  committee  was  in  dis- 
agreement on  this  subject,  Dean  Clark  advocating  the 
adoption  of  the  law  type  of  review,  and  a  majority  of 
the  committee  favoring  extension  of  the  equity  review 
to  all  issues  tried  by  the  Court. *^  Accordingly,  the 
draft  first  submitted  to  the  Supreme  Court  adopted 
the  equity  formula:  ''The  findings  of  the  Court  in 
such  cases  shall  have  the  same  effect  as  that  hereto- 
fore given  to  findings  in  suits  of  equity."  However, 
in  the  second  proposed  draft''  this  language  was 
changed  to  that  which  presently  appears  in  Rule  52. 
It  is  also  significant  that  the  final  committee  note 
states,  not  that  Rule  52  adopts,  but  merely  that  it  is 
''in  accord"  with  the  modern  federal  equity  practice. 

In  view  of  this  background  it  was  contended  by  legal 
\vi'iters  immediately  after  the  rules  w^ere  promulgated 
that  the  scope  of  review  called  for  by  Rule  52(a)  did 
not  necessarily  follow  the  equity  type  review.^^ 

The  trend  of  decisions  since  1939  sustains  this  view. 
While  it  is  frequently  stated  that  Rule  52(a)  merely 
formulates  the  old  equity  method  of  review,  the  Cir- 
cuit Courts  of  Appeals  in  most  of  the  circuits  have 
actually  adopted  a  type  of  review  which  is  much 
closer  to  the  law  type.  Except  in  the  First  and  Eighth 


^Clark  and  Stone,  Review  of  findings  of  fact,  4  U.  Chi.  L.  Rev. 
190,  191-192;  Note  to  the  Supreme  Court  follo^ving  proposed  Rule 
68,  preliminary  draft  (1936). 

''Proposed  Rule  59,  Report  of  the  Advisory  Committee,  1937. 

^"Federal  Appellate  Practice  as  Affected  by  the  New  Rules  of 
Civil  Procedure,  Werner  Ilscn  and  Robert  E.  Hone  in  24  Minn.  L. 
Rev.  1,  2  F.R.S.  736. 
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Circuits,  the  test  applied  by  the  Courts  is  merely 
whether  substantial  evidence  appears  in  the  record  to 
sustain  the  findings  of  the  Court,  and  no  review  of 
the  evidence  is  undertaken  for  the  purpose  of  deter- 
mining where  the  preponderance  lies.  This  is  par- 
ticularly true  of  cases  in  which,  as  in  the  case  at  bar, 
the  ultimate  question  to  be  decided  is  that  of  the 
intent  of  witnesses  and  the  most  important  factor  in 
the  case  is  the  credibility  of  their  testimony. 

In  the  Tenth  Circuit,^  ^  Seventh  Circuit,^^  Sixth 
Circuit,^^  Fifth  Circuit,^^  and  Second  Circuit^^  the 
Courts  have  applied  the  substantial  evidence  rule.  In 
Wehh  V.  Frisch,  111  F.  (2d)  887,  888  (1940)  the  Court 
stated : 

''Our  function  is  to  review  the  finding  of  the 
lower  court  and  not  to  pass  upon  the  evidence 
de  novo.  We  cannot  say  that  a  finding  of  the  fact 
of  prior  use  is  'clearly  erroneous'  merely  because 
we  might  have  entertained  some  doubt  about  the 
quantum  of  evidence.  We  must  attach  to  the 
testimony  of  witnesses  the  full  weight  and  quality 
of  credibility  which  the  trial  court  gave  it." 

In  Andrew  Jergens  v.  Conner,  125  F.  (2d)  686 
(CCA.  6th)  the. Court  stated  that  the  lower  Court's 
findings  of  fact  are  conclusive  on  appeal  "no  matter 


^^U.  S.  V.  Prosch,  137  F.  (2d)  92  (1943);  Continental  Oil  Com- 
panij  V.  Bowles,  113  F.  (2d)  557,  564  (1940). 

i2We&b  V.  Frisck,  111  F.  (2d)  887,  888  (1940);  Gary  Theater 
Co.  V.  Columbia  Pictures  Corp.,  120  F.  (2d)  891,  894,  895  (1941); 
McDaniel  v.  V.  S.,  108  F.  (2d)  450  (1939). 

^^Andnew  Jergens  v.  Conner,  125  F.  (2d)  686. 

14C.C.C.  Company  v.  V.  S.,  147  F.  (2d)  820;  City  of  Baton 
Rouge  v.  Robinson,  127  F.  (2d)  693. 

^'-Corhett  v.  Halliwell,  123  F.  (2d)  331  (1941). 
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how  convincing  the  argument  that  upon  the  evidence 
the  findings  should  be  different,  unless  there  is  no  sub- 
stantial evidence  to  support  them." 


IV.  THE  LOWER  COURT  PROPERLY  ENJOINED  THE  APPEL- 
LANT FROM  SELLING  LIQUOR  AT  OVER  THE  CEILING 
PRICES. 

Appellant  assigns  as  one  of  its  grounds  of  error 
the  fact  that  the  District  Court  enjoined  the  company 
from  selling  whiskey  or  liquors  at  prices  in  excess  of 
those  permitted  by  the  regulation  (Appellant's  Open- 
ing Brief,  p.  4)  for  the  reason  that  no  proof  was 
offered  that  appellant  sold  any  liquor  at  a  price  in 
excess  of  the  maximum  permissible  price. 

As  has  been  shown  (Point  II,  supra)  there  is  no 
basis  for  such  a  contention  inasmuch  as  appellant's 
violations  constituted  sales  of  whiskey  at  over  the 
ceiling  prices.  Even  were  this  not  true,  appellant's 
position  would  still  be  without  merit  inasmuch  as 
violations  of  the  evasion  clause  of  the  regulation  (as 
shown  by  Point  I,  supra)  fully  warranted  the  Court 
in  restraining  appellant  from  committing  other  re- 
lated, unlawful  acts.  National  Labor  Relations  Boards 
V.  Express  PiiblisUng  €o.,  312  U.S.  426,  436,  61  S.  Ct. 
693,  699 ;  National  Labor  Relations  Board  v.  Sun  Tent- 
Luebbert  Co.,  151  F.  (2d)  483,  489;  Bowles  v.  May 
Hardwood  Co.,  et  dl.,  140  F.  (2d)  914  (CCA.  6th) ; 
cf.  Bowles  V.  Luster,  et  al.,  CCA.  9th  (Jan.  31,  1946). 
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CONCLUSION. 


Appellee  submits  that  for  the  reasons  given  above 

the  judgment  of  the  District  Court  should  be  affirmed. 

As  was  pointed  out  by  this  Court  in  the  case  of  Bowles 

V.  Huff,  146  F.    (2d)   428   (an  appeal   taken  by  the 

Price  Administrator  from  a  judgment  of  Judge  Roche 

wherein  the  lower  Court's  action  in  denying  injunctive 

relief  was  sustained  even  though  the  defendant  had 

stipulated  to  the  entry  of  a  judgment  for  such  relief)  : 

"We  are  deprived  of  the  advantage  of  seeing  and 

hearing  the  witnesses  in  this  case  and  we  cannot 

weigh  with  unerring  accuracy  the  value  attached 

by  the  trial  court  to  the  impressions  stemming 

from  trial  experience.  To  attempt  to  do  so  in  this 

case  would   be   to   substitute    oui'   judgment    on 

issues  of  fact,  for  that  of  the  trial  court." 

Dated,  San  Francisco,  California, 
February  27, 1946. 

Respectfully  submitted, 
George  Moncharsh, 

Deputy  Administrator  for  Enforcement, 

Herbert  H.  Bent, 

Regional  Litigation  Attorney, 

Jacob  Chaitkin^ 

Special  Appellate  Attorney, 

Attorneys  for  Appellee. 
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No.     11147 

TKI)   STATES   CIRailT  COURT  CF  APP'T^L^  FOR  TFIE 
NINTH  CIRCUIT. 

COFl^IN-RKDDINOTON  CriU-'ANY, 

Appellant  I 
vs» 
CKSSTiiR  BOVOES,   Admr,,    OPA., 

Appellee. 
i 

^^  OF  oriKioi:  OF  supreme  court  of  ?iit:  UNiT:-n) 

.T>:S   IN     K.   KRAU3   ^c  BROS, INC.,    vs.   U.S.A. 

mltted  by  counsel    for  appellee  as  a  Supple- 
intQl     Authority) 


SUPREME  COURT  OF  THE  UNITED  STATES, 


No.  198.— October  Term,  1945, 


M.  Kraus  &  Bros.,  Inc.,  Petitioner,' 

vs. 

United  States  of  America. 


On  Writ  of  Certiorari  to 
the  United  States  Circuit 
Court  of  Appeals  for  the 
Second  Circuit. 


[March  25,  1946.] 

Mr.  Justice  Murphy  announced  the  conclusion  and  judgment 

of  the  Court. 

The  problem  here  is  whether  the  petitioner  corporation  was 
properly  convicted  of  a  crime  under  the  Emergency  Price  Con- 
trol Act  of  1942.1 

The  petitioner  is  engaged  in  the  wholesale  meat  and  poultry 
business  in  New  York  City.  Poultry  is  a  commodity  subject  to 
the  provisions  of  Revised  Maximum  Price  Regulation  No.  269,^ 
promulgated  by  the  Price  Administrator  pursuant  to  Section  2(a) 
of  the  Emergency  Price  Control  Act  of  1942.  Two  informations, 
each  containing  six  counts,  were  filed  against  petitioner.  Each 
count  alleged  that,  as  an  integral  part  of  a  specified  sale  of 
poultry  on  a  day  during  the  Thanksgiving  season  in  November, 
1943,  the  petitioner  "unlawfully,  wilfully  and  knowingly  evaded 
the  provisions  of  said  Revised  Maximum  Price  Regulation  No. 
269,  Sec.  1429.5,  by  demanding,  compelling  and  requiring"  the 
retail  buyer  to  purchase  chicken  feet  or  chicken  skin  at  a  specified 
price  as  a  condition  of  the  sale  of  the  poultry.  Petitioner's  presi- 
dent was  named  as  a  co-defendant  in  the  first  information  and 
the  two  informations  were  consolidated  for  trial  purposes. 

The  theory  of  the  Government  is  that  the  petitioner  was  guilty 
of  an  evasion  of  the  price  limitations  set  forth  in  this  particular 
regulation  if  it  required  the  purchase  of  chicken  feet  and  skin 
as  a  necessary  condition  to  obtaining  the  primary  commodity, 
the  poultry.  This  practice  is  commonly  known  as  a  "combina- 
tion sale"  or  a  "tying  agreement."  It  is  argued  that  the  peti- 
tioner thereby  received  for  the  poultry  the  ceiling  price  plus  the 
price  of  the  secondary  commodities,  the  chicken  parts. 


1  56  Stat.  23 ;  50  U.  S.  C.  App.  $  901  et  seq. 

27  Fed.  Reg.   10708;   reissued  with   amendments,   8   Fed.   Reg.    13813. 


2  Kraiis  &  Bros.,  Inc.  vs.  United  States. 

The  evidence  was  undisputed  that  the  poultry  was  billed  by 
petitioner  at  ceiling  prices  fixed  by  the  Price  Administrator  and 
that  no  ceiling  prices  had  been  set  for  chicken  feet  or  chicken  skin. 
It  was  also  undisputed  that  the  demand  for  poultry  during  the 
Thanksgiving  season  far  exceeded  the  supply  and  that  petitioner 
voluntarily  imposed  a  rationing  system  among  its  customers. 

The  Government's  case  rested  primarily  upon  the  testimony  of 
seven  retail  butchers  who  had  purchased  poultry  and  poultry 
parts  from  petitioner  during  the  period  in  question.  Only  one 
of  them  testified  explicitly  that  the  sale  of  poultry  to  him  had 
been  conditioned  upon  the  sale  of  poultry  parts  which  he  did  not 
want  and  for  which  there  was  no  consumer  demand.  His  testi- 
mony, however,  was  disbelieved  by  the  jury  since  it  acquitted  the 
petitioner  on  the  two  counts  involving  sales  to  him.  With  two 
exceptions,  the  other  butchers  testified  either  that  the  feet  and 
skins  were  loaded  on  their  trucks  without  previous  order  or  solici- 
tation along  with  the  poultry  or  that  they  were  billed  for  both 
the  poultry  and  the  parts  without  comment.  Five  of  them  stated 
that  they  sold  a  small  amount  of  the  chicken  parts  and  gave  away 
the  balance;  one  remarked  that  he  could  not  sell  any  parts  and 
was  forced  to  dump  them.  There  was  no  explicit  evidence  that 
any  of  the  butchers  protested,  sought  to  return  the  chicken  parts 
or  asked  to  buy  the  poultry  separately.  It  was  reasonable,  how- 
ever, for  the  jury  to  find  that  the  sale  of  poultry  was  conditioned 
upon  the  simultaneous  sale  of  the  chicken  parts  and  no  contrary 
claim  is  made  before  us. 

Several  times  the  petitioner  tried  to  introduce  testimony  estab- 
lishing that  there  was  a  demand  for  chicken  parts  and  that  they 
were  of  value.  Petitioner's  counsel  stated  that  "The  government 
has  inferred  through  all  of  its  testimony  that  chicken  skin  and 
chicken  feet  are  so  much  waste,  that  they  are  dumped;  that  they 
are  not  used  and  they  have  opened  up  the  door  to  this  type  of 
testimony."  But  the  trial  judge  ruled  that  the  Government  had 
not  put  that  matter  in  issue  and  that  the  "only  thing  we  are 
concerned  with  is  whether  or  not  the  witnesses  who  testified  pur- 
chased chicken  feet  to  meet  a  demand  in  their  stores."  He  ac- 
cordingly refused  to  admit  the  proferred  testimony  from  peti- 
tioner's witnesses,  stating  to  petitioner's  counsel  that  "I  direct 
you  not  to  put  them  on  the  stand." 

On  cross  examination,  however,  petitioner's  president  was  ques- 
tioned as  to  the  resale  value  of  chicken  skins  from  the  retailer  to 
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the  general  public.  He  stated  that  the  value  was  from  25  to  30 
cents  a  pound  and  that  the  skin  was  used  to  make  chicken  fat. 
He  also  testified  that  chicken  feet  had  a  resale  value  of  from  12 
to  16  cents  a  pound  and  were  used  in  making  soup  and  gelatin. 
He  further  stated  that  the  demand  for  chicken  feet  came  from 
retail  butchers  such  as  had  been  on  the  stand.  Petitioner's  coun- 
sel then  recalled  one  of  the  retail  butchers  whose  testimony  pre- 
viously had  been  excluded  by  the  court.  He  testified  that  he  had 
bought  chicken  feet  from  the  petitioner,  had  "created  a  demand" 
for  them  in  his  store,  and  had  sold  them  for  from  15  to  20  cents 
a  pound.  No  further  witnesses  were  called  in  regard  to  the  retail 
value  of  chicken  feet  and  skins. 

In  submitting  the  case  to  the  jury,  the  judge  stated  that 
"what  these  defendants  are  charged  with  having  done  is  im- 
posing as  a  necessary  condition  to  the  purchase  of  turkeys  the 
simultaneous  purchase  of  gizzards,  chicken  feet  or  chicken  skin, 
that  were  utterly  useless  and  valueless  to  the  purchasers.  In 
order  to  violate  the  law  these  defendants  must  have  made  more 
than  the  fixed  price  of  37%  cents  on  the  chickens,  or  the  turkey 
price  of  40  to  45  cents.  And  the  testimony  about  the  use  of  these 
additional  articles  sold,  the  use  that  can  be  made  of  them,  will 
enable  you  to  determine  that  they  were  sold  at  prices — and  the 
prices  are  on  all  these  slips  that  are  in  evidence — entirely  out  of 
line  with  any  value  that  attaches  to  them,  so  that  it  is  almost 
entirely  profit  to  these  defendants,  and  in  doing  that,  by  making 
the  purchase  of  these  things  at  the  prices  fixed,  the  defendants 
both  realized  a  greater  consideration  than  the  Office  of  Price 
Administration  allows  for  the  commodity  sold."  He  also  told 
the  jury  that  the  "one  question  in  the  case  is  whether  the  sale  of 
the  chicken  skin  and  feet  was  a  necessary  condition  to  the  pur- 
chase of  the  other  [poultry]." 

The  jury  acquitted  petitioner's  president  but  convicted  the 
petitioner  on  nine  counts.  Petitioner  was  fined  $2,500  on  each 
count,  a  total  of  $22,500.  The  conviction  was  affirmed  by  the 
court  below,  one  judge  dissenting  because  of  the  exclusion  of 
petitioner's  proffered  testimony.  149  F.  2d  773.  In  our  opinion, 
however,  the  conviction  must  be  set  aside. 

Section  205(b)  of  the  Emergency  Price  Control  Act  of  1942 
imposes  criminal  sanctions  on  "Any  person  who  willfully  vio- 
lates any  provision  of  section  4  of  this  Act."     Section  4(a)   of 
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the  Act  in  turn  provides  that  "It  shall  be  unlawful  .  .  .  for 
any  person  to  sell  or  deliver  any  commodity,  ...  in  violation 
of  any  regulation  or  order  under  section  2  .  .  .  "  Section  2{a) 
authorizes  the  Price  Administrator  under  prescribed  conditions 
to  establish  by  regulation  or  order  such  maximum  prices  "as  in 
his  judgment  will  be  generally  fair  and  equitable  and  effectuate 
the  purposes  of  this  Act."  Section  2(g)  further  states  that 
"Regulations,  orders,  and  requirements  under  this  Act  may  eon- 
tain  such  provisions  as  the  Administrator  deems  necessary  to  pre- 
vent the  circumvention  or  evasion  thereof." 

The  Price  Administrator,  pursuant  to  Section  2(a),  issued  Re- 
vised Maximum  Price  Regulation  No.  269  on  December  18, 
1942,^  which  regulation  was  in  effect  at  the  time  the  poultry  sales 
in  question  were  made.  Section  1429.5  of  this  regulation,  re- 
ferred to  in  the  informations,  stems  from  Section  2(g)  of  the  Act. 
It  is  entitled  "Evasion"  and  reads  as  follows:  "Price  limita- 
tions set  forth  in  this  Revised  Maximum  Price  Regulation  No,  269 
shaU  not  be  evaded  whether  by  direct  or  indirect  methods,  in 
connection  with  any  offer,  solicitation,  agreement,  sale,  delivery, 
purchase  or  receipt  of,  or  relating  to,  the  commodities  prices  of 
which  are  herein  regulated,  alone  or  in  conjunction  with  any  other 
commodity,  or  by  way  of  commission,  service,  transportation,  or 
other  charge,  or  discount,  premium,  or  other  privilege  or  other 
trade  understanding  or  otherwise." 

The  manifest  purpose  of  Congress  in  enacting  this  statute  was 
to  preserve  and  protect  the  economic  balance  of  the  nation  during 
a  period  of  grave  emergency,  thereby  achieving  the  prevention  of 
inflation  and  its  consequences  enumerated  in  Section  1.  Yaktis 
Y.  United  States,  321  U.  S.  414,  423.  That  aim  was  implemented  by 
criminal  sanctions  to  be  imposed  on  those  who  deliberately  choose 
to  ignore  the  national  welfare  in  this  respect  by  selling  commodi- 
ties at  prices  above  established  levels.  As  appears  from  a  com- 
bined reading  of  Sections  205(b),  4(a)  and  2(a),  criminal  lia- 
bility attaches  to  any  one  who  willfully  sells  commodities  in  vio- 
lation of  a  regulation  or  order  of  the  Price  Administrator  estab- 
lishing maximum  prices.^     Cf.  United  States  v.  Eaton,  144  U.  S. 

3  Eeissued  with  amendments  on  October  8,  1943.     See  note  2. 

*  Section  205(b)  is  somewhat  inartistically  drawn.  It  does  not  specifically 
impose  criminal  liability  on  those  who  violate  the  regulations  and  orders  of 
the  Administrator.  But  the  hurdle  of  United  States  v.  Eaton,  144  U.  S.  677, 
is  cleared  by  the  reference  in  Section  205(b)   to  Section  4,  which  makes  it 
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677.  Recognizing  that  sales  at  above-ceiling  prices  may  be  ac- 
complished by  devious  as  well  as  by  direct  means,  Congress  in 
Section  2(g)  authorized  the  Administrator  to  make  provisions 
against  circumvention  and  evasion  of  maximum  prices.  Hence 
one  who  willfully  sells  commodities  at  prices  above  the  maximum 
in  an  evasive  manner  specified  by  the  Administrator  subjects 
oneself  to  criminal  liability.  These  statutory  warnings  are  clear 
and  unambiguous.  When  incorporated  with  such  definite  and 
clear  regulations  and  orders  as  the  Administrator  may  promul- 
gate, the  provisions  of  the  Act  leave  no  doubt  as  to  the  conduct 
that  will  render  one  liable  to  criminal  penalties. 

This  delegation  to  the  Price  Administrator  of  the  power  to  pro- 
vide in  detail  against  circumvention  and  evasion,  as  to  which  Con- 
gress has  imposed  criminal  sanctions,  creates  a  grave  responsibility. 
In  a  very  literal  sense  the  liberties  and  fortunes  of  others  may 
depend  upon  his  definitions  and  specifications  regarding  evasion. 
Hence  to  these  provisions  must  be  applied  the  same  strict  rule  of 
construction  that  is  applied  to  statutes  defining  criminal  action. 
In  other  words,  the  Administrator's  provisions  must  be  explicit 
and  unambiguous  in  order  to  sustain  a  criminal  prosecution; 
they  must  adequately  inform  those  who  are  subject  to  their  terms 
what  conduct  will  be  considered  evasive  so  as  to  bring  the  crim- 
inal penalties  of  the  Act  into  operation.  See  United  States  v. 
Wiltherger,  5  Wheat.  76,  94-96.  The  dividing  line  between  un- 
lawful evasion  and  lawful  action  cannot  be  left  to  conjecture. 
The  elements  of  evasive  conduct  should  be  so  clearly  expressed 
by  the  Administrator  that  the  ordinary  person  can  know  in 
advance  how  to  avoid  an  unlawful  course  of  action. 

In  applying  this  strict  rule  of  construction  to  the  provisions 
adopted  by  the  Administrator,  courts  must  take  care  not  to  con- 
strue so  strictly  as  to  defeat  the  obvious  intention  of  the  Ad- 
ministrator. Words  used  by  him  to  describe  evasive  action  are  to 
be  given  their  natural  and  plain  meaning,  supplemented  by  con- 
unlawful,  among  other  things,  to  sell  or  deliver  any  commodity  in  violation 
of  any  regulation  or  order.  See  In  re  Kollock,  165  U.  S.  526;  United  States 
V.  Grimaud,  220  U.  S.  506;  United  States  v.  George,  228  U.  S.  14;  Singer  y. 
United  States,  323  U.  S.  338.  Congress  has  subsequently  emphasized  this 
reference  even  more  clearly  when,  in  adding  Section  204(e)(1)  to  the  Emer- 
gency Price  Control  Act,  it  spoke  of  a  criminal  proceeding  ' '  brought  pursuant 
to  section  205  involving  alleged  violation  of  any  provision  of  any  regulation 
or  order  issued  under  section  2."  Section  107(b),  Stabilization  Extension 
Act  of  1944,  58  Stat.  639.  See  also  Section  6,  Act  of  June  30,  1945,  Public 
Law  108,  amending  Section  204(e)(1)   of  the  Emergency  Price  Control  Act. 
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temporaneous  or  long-standing  interpretations  publicly  made  by 
tbe  Administrator.  But  patent  omissions  and  uncertainties  can- 
not be  disregarded  when  dealing  with  a  criminal  prosecution.  A 
prosecutor  in  framing  an  indictment,  a  court  in  interpreting  the 
Administrator's  regulations  or  a  jury  in  judging  guilt  cannot 
supply  that  which  the  Administrator  failed  to  do  by  express  word 
or  fair  implication.  Not  even  the  Administrator's  interpreta- 
tions of  his  own  regulations  can  cure  an  omission  or  add  certainty 
and  definiteness  to  otherwise  vague  language.  The  prohibited 
conduct  must,  for  criminal  purposes,  be  set  forth  with  clarity  in 
the  regulations  and  orders  which  he  is  authorized  by  Congress  to 
promulgate  under  the  Act.  Congress  has  warned  the  public  to 
look  to  that  source  alone  to  discover  what  conduct  is  evasive  and 
hence  likely  to  create  criminal  liability.  United  States  v.  Resnick, 
299  U.  S.  207. 

In  light  of  these  principles  we  are  unable  to  sustain  this  con- 
viction of  the  petitioner  based  upon  Section  1429.5  of  Revised 
Maximum  Price  Regulation  No.  269.  For  purposes  of  this  case 
we  must  assume  that  the  Administrator  legally  could  include  tying 
agreements  and  combination  sales  involving  the  sale  of  valuable 
secondary  commodities  at  their  market  value  among  the  prohibited 
evasion  devices.  Any  problem  as  to  his  power  so  to  provide  would 
have  to  be  raised  initially  in  a  proceeding  before  the  Emergency 
Court  of  Appeals.  Lockerty  v.  Phillips,  319  U.  S.  182;  Yakus  v. 
United  States,  321  U.  S.  414,  427-431;  Bowles  v.  Seminole  Rock 
Co.,  325  U.  S.  410,  418-419;  Case  v.  Bowles,  —  U.  S.  —  (slip  opin- 
ion, p.  3).  The  only  issue  bearing  upon  the  regulation  which  is 
open  in  this  criminal  proceeding  is  whether  the  Administrator 
did  in  fact  clearly  and  unmistakably  prohibit  tying  agreements 
of  this  nature  by  virtue  of  the  language  he  used  in  Section 
1429.5.     That  issue  we  answer  in  the  negative.^ 

Section  1429.5,  so  far  as  here  pertinent,  provides  that  price 
limitations  shall  not  be  evaded  by  any  method,  direct  or  indirect, 
whether  in  connection  with  any  offer  or  sale  of  a  price-regulated 
commodity  alone  "or  in  conjunction  with  any  other  commodity," 
or  by  way  of  any  trade  understanding  "or  otherwise."  No  spe- 
cific mention  is  made  of  tying  agreements  or  combination  sales. 

It  is  urged  by  the  Government  that  this  language  fits  the  type 
of  tying  agreement  allegedly  used  by  petitioner.     The  contention 

5  Cf.  United  States  v.  George  F.  Fish,  Inc.,  —  F.  2d  —  (C.  C.  A.  2,  Feb. 
8,  1946). 
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is  that  petitioner  received  for  the  primary  commodity  not  only 
the  ceiling  price  but  also  the  price  of  the  secondary  commodities 
which  the  retailers  were  required  to  buy.  Conversely,  the  re- 
tailers were  compelled  to  pay  not  only  the  ceiling  price  but  also 
the  price  of  the  secondary  commodities  in  order  to  secure  the 
primary  commodity,  the  poultry.  Under  this  theory  it  is  im- 
material whether  the  secondary  products,  the  chicken  parts,  had 
any  value  to  the  retailers  or  whether  their  price  was  a  reason- 
able one.  Keference  is  made  in  this  respect  to  Section  302(b) 
of  the  Act,  defining  price  as  "the  consideration  demanded  or 
received  in  connection  with  the  sale  of  a  commodity."  Hence  it 
is  concluded  that  the  price  limitation  on  the  primary  commodity 
was  evaded  "in  conjunction  with  any  other  commodity"  within 
the  meaning  of  Section  1429.5.  This  argument,  moreover,  rep- 
resents the  consistent  interpretation  of  the  Administrator.^ 

But  we  do  not  believe  that,  under  the  strict  rule  of  construc- 
tion previously  discussed,  such  an  interpretation  of  Section 
1429.5  is  dictated  by  its  plain  language.  It  prohibits  evasions 
through  sales  of  price-regulated  commodities  "in  conjunction 
with  any  other  commodity."  That  clearly  and  undeniably  pro- 
hibits evasions  through  the  use  of  tjdng  agreements  where  the 
tied-in  commodity  is  worthless  or  is  sold  at  an  artificial  price, 
thereby  hiding  an  above-ceiling  price  for  the  primary  com- 
modity. But  to  say  that  the  language  covers  more,  that  it  also 
applies  to  a  case  where  the  secondary  product  has  value  and  is 
sold  at  its  ceiling  or  market  price,  is  to  introduce  an  element  of 

8  The  Price  Administrator  has  consistently  maintained  the  position  that 
compulsion  to  purchase  a  secondary  product  is  an  evasion  of  the  maximum 
prices  fixed  for  the  primary  product.  Thus,  in  an  interpretation  issued 
November  5,  1943,  applicable  to  all  maximum  price  regulations,  the  Adminis- 
trator, in  discussing  violations  and  evasions,  made  the  foUoAving  interpre- 
tation as  to  tying  agreements: 

"(a)  As  to  freeze  regulations:  A  purchaser  may  not  be  required  to  buy 
a  combination  of  commodities  if  he  was  not  required  to  do  so  during  the 
base  period,  because  such  an  arrangement  is  a  tying  agreement  which  resvdts 
in  the  seller  receiving  a  larger  consideration  for  his  commodity  than  he  charged 
during  the  base  period. 

"(b)  As  to  regulations  other  than  "base  period  freeze  regulations:  OPA 
has  also  consistently  held  that  any  arrangement  by  which  a  seller  conditions 
the  sale  of  a  commodity  in  any  manner  upon  the  purchase  by  the  buyer  of 
any  other  commodity  is  a  tying  agreement,  and  constitutes  a  violation. 

"For  example,  it  is  a  violation  for  a  seller  to  compel  a  purchaser  of  a 
load  of  corn  to  also  purchase  a  load  of  alfalfa,  even  though  the  total  price 
for  the  corn,  plus  the  alfalfa,  does  not  exceed  the  aggregate  of  the  ceiling 
price  for  each  item,  or  another  example:  It  is  a  violation  for  a  seller  to 
compel  a  purchaser  of  nylon  hose  to  also  purchase  a  war  bond." 

0.  P.  A.  Service  (Pike  &  Fischer)  vol.  I,  p.  2:812. 
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conjecture  and  to  give  effect  to  an  unstated  judgment  of  policy. 

The  language  of  Section  1429.5  is  appropriate  to  and  consis- 
tent with  a  desire  on  the  Administrator's  part  to  prohibit  only 
those  tying  agreements  involving  tied-in  commodities  that  are 
vv^orthless  or  that  are  sold  at  artificial  prices.  The  Adminis- 
trator may  have  thought  that  other  tied-in  sales  did  not  con- 
stitute a  sufficient  threat  to  the  price  economy  of  the  nation  to 
warrant  their  outlawry,  or  that  they  were  such  an  established 
trade  custom  that  they  should  be  recognized.  But  we  are  told 
that  he  had  no  such  thought,  that  prohibition  of  all  tying  agree- 
ments is  essential  to  prevent  profiteering,  and  that  this  blanket 
prohibition  is  the  only  policy  consistent  with  the  purposes  of 
the  Act.  All  of  this  may  well  be  true.  But  these  are  admin- 
istrative judgments  with  which  the  courts  have  no  concern  in 
a  criminal  proceeding.  We  must  look  solely  to  the  language 
actually  used  in  Section  1429.5.  And  when  we  do  we  are  unable 
to  say  that  the  Administrator  has  made  his  position  in  this  re- 
spect self-evident  from  the  language  used. 

The  Administrator's  failure  to  express  adequately  his  inten- 
tions in  Section  1429.5  is  emphasized  by  the  complete  and  un- 
mistakable language  he  has  used  in  other  price  regulations  to 
prohibit  all  tying  agreements,  including  those  involving  the 
sale  of  valuable  secondary  products.  Thus  he  has  inserted  in 
the  meat  regulation  a  provision  prohibiting  evasion  of  price 
limitations  by  ''offering,  selling  or  delivering  beef,  veal  or  any 
processed  product  on  condition  that  the  purchaser  is  required 
to  purchase  some  other  commodity."  Section  1364.406,  Revised 
Maximum  Price  Regulation  No.  169,  as  amended  March  30, 
1943,  8  Fed.  Reg.  4099.  And  in  the  clothing  regulation,  the 
Administrator  has  provided  that  "No  manufacturer  shall  make 
a  sale  of  garments  which  is  conditioned  directly  or  indirectly 
on  the  purchase  of  any  other  commodity  or  ser^dce."  Section 
15,  Revised  Maximum  Price  Regulation  No.  287,  issued  June  29, 
1943,  8  Fed.  Reg.  9126.  See  also  Section  1389.555,  Maximum 
Price  Regulation  No.  330,  as  amended  August  7,  1943,  8  Fed. 
Reg.  11041. 

The  very  definiteness  with  which  tying  agreements  of  all 
tjTjes  were  prohibited  in  regard  to  many  other  commodities  and 
the  absence  of  any  such  prohibition  in  Section  1429.5  of  Re- 
vised Maximum  Price  Regulation  No.  269  might  well  have  led 
a  reasonable  man  to  believe  that  tying  agreements  involving  the 
sale  of  a  valuable  secondary  commodity  at  its  market  price  were 
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permissible  in  the  poultry  business  when  the  transactions  in 
question  took  place.  Certainly  the  language  used  by  the  Admin- 
istrator did  not  compel  the  opposite  conclusion.  And  certainly 
a  criminal  conviction  ought  not  to  rest  upon  an  interpretation 
reached  by  the  use  of  policy  judgments  rather  than  by  the  inex- 
orable command  of  relevant  language. 

In  view  of  these  considerations  we  interpret  Section  1429.5  as 
prohibiting  only  those  tying  agreements  involving  secondary  prod- 
ucts that  are  worthless  or  that  are  sold  at  artificial  prices.  It 
foUows  that  the  conviction  below  cannot  stand.  While  the  infor- 
mations can  be  interpreted  as  charging  a  crime  under  Section 
1429.5  as  we  have  read  it,  the  trial  judge's  charge  to  the  jury 
was  clearly  erroneous.  There  was  evidence,  at  first  excluded  but 
later  admitted,  that  the  chicken  parts  which  the  petitioner  sold 
did  have  value  and  were  sold  at  their  market  price.  If  the  jury 
believed  such  evidence  it  was  entitled  to  acquit  the  petitioner. 
But  the  trial  judge  charged  that  the  "one"  question  in  cne  case 
was  whether  the  sale  of  the  chicken  parts  was  a  necessary  condi- 
tion to  the  purchase  of  the  poultry.  On  the  basis  of  that  charge 
the  jury  may  well  have  disregarded  as  irrelevant  the  evidence  of 
value  as  to  the  secondary  products  and  convicted  solely  on  the 
ground  that  there  was  a  tie-in  sale.  Such  a  charge  is  thus  re- 
versible error. 

There  were  additional  statements  in  the  charge  to  the  jury, 
to  be  sure,  that  the  petitioner  was  charged  with  having  com- 
pelled, in  connection  with  the  purchase  of  poultry,  the  simul- 
taneous purchase  of  chicken  parts  "that  were  utterly  useless  and 
valueless  to  the  purchasers"  and  at  prices  "entirely  out  of  line 
with  any  value  that  attaches  to  them."  While  such  statements 
tended  to  charge  a  violation  of  Section  1429.5,  as  properly  in- 
terpreted, they  were  so  intertwined  with  the  incorrect  charge 
as  to  negative  their  effect.  "A  conviction  ought  not  to  rest  upon 
an  equivocal  direction  to  the  jury  on  a  basic  issue."  Bollenhach 
V.  United  States,  —  U.  S.  — ,   (slip  opinion,  p.  5). 

The  case  must  therefore  be  remanded  for  a  new  trial,  allowing 
full  opportunity  for  the  introduction  of  evidence  as  to  the  value 
of  the  chicken  parts  and  charging  the  jury  in  accordance  with 
the  proper  interpretation  of  Section  1429.5. 

It  is  so  ordered. 

Mr.  Justice  Jackson  took  no  part  in  the  consideration  or  de- 
cision of  this  case. 
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Mr.  Justice  Douglas,  concurring. 

If  a  retailer  sold  meat  or  any  other  commodity  to  a  consumer 
only  on  condition  that  he  purchase  and  pay  for  a  wholly  worth- 
less article,  it  would  be  clear  that  price  ceilings  had  been  violated. 
For  the  attribution  of  value  to  the  worthless  article  would  be 
nothing  more  than  an  evasive  method  of  increasing  the  ceiling 
price  on  the  other  commodity.  I  can  see  no  difference  where  the 
additional  commodity,  although  it  has  value,  has  no  value  to  the 
purchaser. 

But  this  case  is  different  in  both  respects  or  so  the  jury  might 
find.  First,  chicken  gizzards,  chicken  skin,  or  chicken  feet  are  not 
wholly  worthless  articles.  There  is  demand  for  them  and  they 
have  a  value.  Second,  they  were  tied-in  with  sales  to  retailers 
who  constitute  the  market  for  chicken  gizzards,  chicken  skin,  and 
chicken  feet.  If  in  fact  they  had  no  value  on  that  market,  evasion 
of  price  ceilings  would  be  established.  But  since  they  apparently 
had  some  value  on  the  retail  market,  no  violation  of  price  ceilings 
occurred  unless  the  price  charged  for  them  in  fact  exceeded  that 
market  value.  That  might  be  shown  either  by  proof  of  the  fact 
that  the  market  value  was  lower  or  by  showing  that  the  quantity 
forced  on  the  retailers  was  in  excess  of  the  quantity  which  the 
market  could  absorb. 

The  case  should  be  remanded  for  a  new  trial  on  that  basis. 
For  the  trial  court  ruled  that  the  additional  articles  sold  were 
valueless  and  that  the  "one  question  in  the  case  is  whether  the 
sale  of  the  chicken  skin  and  feet  was  a  necessary  condition  to  the 
purchase  of  the  other."  That  ruling  took  from  the  jury  the  basic 
issue  in  the  case. 

I  think  there  was  evidence  that  these  chicken  gizzards,  chicken 
skin,  and  chicken  feet  were  valueless  to  some  of  the  retailers  and 
that  a  conviction  would  be  warranted.  But  it  is  not  enough  that 
we   conclude   on   the   whole   record   that   a   defendant   is   guilty. 

Bollenhach  v.  United  States,  326  U.  S. .    The  jury  under  our 

constitutional  system  is  the  tribunal  selected  for  the  ascertain- 
ment of  guilt. 


Mr.  Justice  Rutledge,  concurring. 

I  am  in  agreement  with  the  result  and  substantially  so  with 
Mr.  Justice  Murphy's  opinion.     I  do  not  think  that  administra- 
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tive  regulations,  given  by  statute  the  function  of  defining  the 
substance  of  criminal  conduct,  should  have  broader  or  more  in- 
clusive construction  than  statutes  performing  the  same  function. 
If  the  regulations  involved  here  had  been  enacted  specifically  by 
Congress  in  statutory  form,  I  do  not  think  they  could  properly 
be  construed  to  forbid  tie-in  sales  of  these  commodities  per  se. 

As  the  opinion  points  out,  the  regulations,  with  reference  to 
other  commodities,  expressly  prohibited  tie-in  sales,  regardless  of 
whether  the  tied-in  commodity  had  value.  Persons  dealing  in 
those  commodities  were  specifically  informed  by  the  regulations, 
therefore,  that  such  sales  would  be  in  violation  of  the  Act.  There 
was  no  such  specific  prohibition  applicable  at  the  time  of  the  sales 
in  question  to  sales  of  poultry.  However  the  general  prohibition 
against  evasion  contained  in  §  1429.5  of  Revised  Maximum  Price 
Regulation  No.  269  might  be  interpreted,  if  there  had  been  no  regu- 
lations specifically  forbidding  tie-in  sales  of  other  commodities, 
in  view  of  their  existence  and  the  absence  of  any  similar  pro- 
vision relating  to  poultry,  I  do  not  think  it  permissible  to  con- 
strue §  1429.5  as  covering  the  same  ground.  Persons  reading  the 
regulations  to  determine  what  conduct  had  been  forbidden  were  en- 
titled in  my  opinion  to  conclude  that  the  Administrator,  whenever 
he  thought  tie-in  sales  were  per  se  evasive  or  in  violation  of  the 
Act's  policy,  had  expressly  so  stated  and  conversely  that  where 
he  had  not  expressly  forbidden  the  practice,  it  was  not  to  be 
understood  as  prohibited  by  general  language  applicable  to  many 
other  types  of  situation  but  not  specifically  to  this  one.  This 
view,  I  think,  would  be  required  if  the  regulations  had  been 
enacted  in  statutory  form.  As  regulations  they  cannot  be  given 
broader  content. 

Accordingly  I  agree  with  the  conclusion  that  tie-in  sales  were 
not  forbidden  at  the  time  of  these  sales,  as  to  poultry.  I  also 
agree  that  the  trial  court,  both  in  its  instructions  and  in  some  of 
its  rulings  upon  the  admissibility  of  evidence,  went  on  a  con- 
ception of  the  law  inconsistent  with  this  view.  I  therefore  concur 
in  the  Court's  disposition  of  the  cause, 

Mr.  Justice  Frankfurter,  although  agreeing  with  the  opinion 
of  Mr.  Justice  Murphy,  also  joins  in  this  opinion. 
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Mr.  Justice  Black,  dissenting. 

We  were  at  war  in  1943.  Scarcity  of  food  had  become  an  acute 
problem  throughout  the  nation.  To  keep  the  public  from  being 
gouged  the  government  had  set  ceiling  prices  on  food  items. 
Congress  had  made  it  a  crime  to  sell  food  above  these  ceiling 
prices.  "WTien  Thanksgiving  Day  approached  there  were  not 
enough  turkeys  to  supply  the  demand  of  the  many  American 
families  who  wanted  to  celebrate  in  the  customary  style. 

The  information  filed  in  the  district  court  charged  that  the  peti- 
tioner "unlawfully,  wilfully  and  knowingly  evaded  the  provisions 
of  ...  "  Revised  Maximum  Price  Regulation  No.  269,  §  1429.5,  by 
compelling  and  requiring  the  buyer  to  purchase  chicken  feet, 
chicken  skin,  or  gizzards  at  a  specified  price,  as  a  condition  of 
the  sale  of  poultry  to  them.  During  peace  times  the  petitioner 
had  ordinarily  done  a  gross  business  of  seven-and-a-half  million 
dollars  a  year.  In  1943,  presumably  due  to  the  meat  shortage 
incident  to  the  war,  the  petitioner's  gross  business  was  not  quite 
four  million  dollars.  This  meat  shortage  was  felt  acutely  during 
the  Thanksgiving  season,  when  petitioner  instead  of  his  usual  100 
to  150  cars  of  turkeys  received  only  one  car.  When  the  retail 
butchers  and  poultry  market  proprietors  came  clamoring  for  their 
share  of  the  small  supply  (which  the  defendant  rationed  among 
them)  they  found  that  along  with  the  turkeys  which  they  wanted 
so  badly  petitioner  gave  and  charged  them  for  large  amounts  of 
chicken  feet,  skins  and  gizzards  which  they  had  not  asked  for  at 
all  and  which  for  the  most  part  they  had  never  before  sold  as 
separate  items.  While  the  butchers  paid  in  addition  to  the  ceiling 
price  charged  for  the  turkeys  the  price  charged  for  the  chicken 
skins  and  feet,  they  did  so  only  because  they  understood  that 
unless  they  bought  these  unwanted  items  they  could  get  no 
turkeys.  Only  one  of  the  butchers  sold  all  the  chicken  skins  to 
his  customers.  He  explained  that  he  operated  his  store  in  a  poor 
neighborhood  where  the  food  shortage  had  become  so  acute  that 
people  were  willing  to  buy  anything  they  could  get.  As  to  the 
rest  of  the  butchers,  some  simply  dumped  the  chicken  skins  and 
feet  while  others,  after  diligent  efforts,  sold  a  few  pounds  and 
then  gave  the  rest  away  either  to  their  customers,  or  to  charitable 
institutions.  Certainly  these  particular  butchers  forced  to  buy 
these  unwanted  items  for  the  first  time  were  not  the  regular  retail 
outlet   for  disjointed  chicken   feet  and   peeled   chicken  skins,   if 
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there  ever  was  such  an  outlet  on  a  voluntary  basis.  It  is  clear 
therefore  that  as  a  result  of  petitioner's  forcing  his  customers  to 
buy  the  feet  and  skins  along  with  the  turkeys,  the  retailers'  cost 
price  of  the  turkeys  was  in  effect  increased  beyond  the  ceiling. 

In  my  opinion  petitioner's  practice  in  forcing  the  butchers  to 
buy  unwanted  chicken  feet  in  order  to  get  wanted  turkeys 
amounted  to  a  direct  violation  of  the  Price  Control  Act.  It 
certainly  was  no  less  a  violation  of  the  Administrator's  regulation 
against  evasion.  In  promulgating  this  regulation  the  Adminis- 
trator could  not  possibly  foresee  every  ingenious  scheme  or  arti- 
fice the  business  mind  might  contrive  to  shroud  violations  of  the 
Price  Control  Act,  The  regulation  does  not  specifically  describe 
all  manner  of  evasive  device.  The  term  "tying  agreement"  no- 
where appears  in  it  and  a  discussion  of  such  agreements  is  irrele- 
vant. "We  need  not  decide  whether  what  petitioner  did  would  have 
violated  every  possible  hypothetical  regulation  the  Administrator 
might  have  promulgated.  The  regulation  here  involved  prohibits 
every  evasion  of  the  Price  Control  Act.  It  thus  condemns  all 
actions  that  are  "on  the  wrong  side  of  the  line  indicated  by  the 
policy  if  not  the  mere  letter  of  the  law."  Butler  v.  Wisconsin^ 
240  U.  S.  625,  631.  What  petitioner  did  here  is  on  the  wrong  side 
of  both  letter  and  policy.  The  Court  does  not  deny  that  there 
was  ample  evidence  to  support  the  jury's  finding  that  petitioner 
did  what  the  information  charged  it  with  doing.  In  my  opinion 
that  was  a  crime. 

Had  butchers  been  required  to  buy  bags  of  stones  as  a  con- 
dition to  buying  turkeys,  I  think  it  would  have  been  hard  to  per- 
suade them,  or  anybody  else,  that  the  seller  who  forced  them  to  do 
so  was  not  guilty  of  violating  and  evading  the  law.  Had  people 
who  wanted  and  needed  bacon,  at  the  time  when  bacon  was  almost 
impossible  to  purchase,  been  required  to  buy  hog  hoofs  and  hog 
skins  with  each  purchase  of  a  pound  of  bacon,  I  think  the  sellers 
would  have  violated  the  law.  If  the  wholesaler  can  require  the 
retailer  to  purchase  unwanted  items  the  retailer  can  force  the 
ordinary  consumer  to  do  the  same  thing.  A  restaurant  could  then 
force  its  customers  to  purchase  used  kitchen  fats  along  with  their 
meals.  It  would  be  little  consolation  to  a  customer  forced  to  do 
so  to  learn  that  soap  factories  can  use  these  fats  and  would  be 
willing  to  purchase  them.  He  would  pay  the  price,  and  either 
dump  the  fat  into  the  nearest  ashcan  or  tell  the  waiter  to  take 
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the  smelly  substance  away.  The  result  would  be  increased  cost 
of  meals  in  that  restaurant.  Thinly  disguised  subterfuges  like 
the  one  here  adopted  should  not  be  sanctioned  by  courts.  Once 
they  are  sanctioned,  laws  enacted  by  Congress  for  the  public  wel- 
fare are  no  longer  respected. 

When  food  is  scarce  and  people  are  hungry  it  is  a  violation, 
both  of  the  letter  and  spirit  of  the  Price  Control  laws,  to  require 
consumers  or  retail  stores  where  they  make  their  purchases,  to 
buy  things  that  they  neither  need  nor  want  as  a  condition  to  ob- 
taining articles  which  they  must  have.  I  dissent  from  the  Court's 
disposition  of  this  case. 

Mr.  Justice  Reed  and  Mr.  Justice  Burton  join  in  this  opinion. 
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Clark,  Circuit  Judge : 

An  information  filed  in  the  District  Court  charged  the 
defendants  George  F.  Fish,  Inc.,  a  wholesale  dealer  in 
fruits  and  vegetables,  and  Michael  Simon,  its  salesman, 
with  "unlawfully,  wilfully  and  knowingly"  evading  the  pro- 
visions of  Revised  Maximum  Price  Regulation  Xo.  42o, 
issued  under  the  authority  of  §2,  Emergency  Price  Control 
Act  of  1942,  50  U.  S.  C.  A.  Appendix,  §902.  After  a  jury 
verdict  of  guilt,  the  court  entered  judgment  of  a  fine  against 
the  corporate  defendant,  and  imprisonment  against  the 
individual  defendant.  50  U.  S.  C.  A.  Appendix,  §§904, 
925(b).  Defendants  appeal  from  the  con\dction,  urging 
the  invalidity  of  the  regulation,  the  failure  of  the  informa- 
tion to  allege  a  crime,  the  insufficiency  of  the  evidence  to 
support  the  verdict,  and  the  nonliability  of  the  corporate 
defendant  to  criminal  prosecution  for  the  acts  charged. 

While  the  regulation  does  not  appear  doubtful  or  unclear 
to  us,  United  States  v.  M.  Kraus  &  Bros.,  2  Cir.,  149  F.  2d 
773,  774,  certiorari  granted  M.  Kraus  &  Bros.  v.  United 
States,  66  S.  Ct.  740,  it  seems  that  we  are  without  jurisdic- 
tion to  consider  the  objection  of  unconstitutionality  for 
vagueness  and  ambiguity.  In  an  effort  to  obtain  uniform- 
ity in  the  application  of  the  Act,  Congress  established  a 
procedure  by  which  a  person  aifected  may  first  protest  to 
the  Emergency  Price  Administrator  and  thereafter  test  the 
validity  of  any  regulation,  order,  or  price  schedule  by  filing 
suit  in  the  specially  constituted  Emergency  Court  of  Ap- 
peals, with  final  review  accorded  upon  petition  of  certiorari 
to  the  Supreme  Court.  50  U.  S.  C.  A.  Appendix,  §§923(a), 
924(a),  924(d).  In  Yakus  v.  United  States,  321  U.  S.  414, 
the  Supreme  Court  conclusively  determined  that  the  in- 
validity of  a  regulation  on  grounds  of  arbitrary  and  capri- 
cious operation  may  not  be  raised  as  a  defense  in  a  crim- 
inal proceeding.    Though  the  Court  left  open  the  present 
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question  of  unconstitutionality  disclosed  upon  the  face  of 
the  regulation,  Congress  thereafter  amended  the  Act  so  as 
to  provide  an  additional  remedy  in  criminal  cases.'  As  the 
Act  now  stands,  an  accused  in  a  criminal  proceeding  may 
make  timely  application  to  the  court  for  leave  to  file  a 
complaint  in  the  Emergency  Court  of  Appeals  challenging 
the  validity  of  the  regulation.  50  U.  S.  C.  A.  Appendix, 
§924(e),  added  June  30,  1944,  and  amended  June  30,  1945. 
The  court  in  which  the  proceeding  is  pending  must  grant 
leave  if  it  finds  that  the  defendant  is  acting  in  good  faith 
and  there  is  "reasonable  and  substantial  excuse"  for  his 
failure  to  take  advantage  of  the  protest  proceeding  pro- 
vided by  the  original  act.  Congress  adopted  this  amend- 
ment with  the  express  purpose  of  eliminating  any  question 
of  due  process  in  the  situation  now  presented ;  and  we  think 
it  has  succeeded  in  doing  so.  The  defendants  here,  having 
neither  employed  the  protest  proceeding  nor  applied  for 
a  determination  of  the  issue  by  the  Emergency  Court  of 
Appeals,  cannot  now  raise  the  invalidity  of  the  regulation. 
Old  Monastery  Co.  v.  United  States,  4  Cir.,  147  F.  2d  905, 
affirming  United  States  v.  Renken,  D.  C.  W.  D.  S.  C,  55  F. 
Supp.  1;  Taylor  v.  United  States,  9  Cir.,  142  F.  2d  808,  cer- 
tiorari denied  323  U.  S.  723. 

The  regulation  here  particularly  involved  is  the  "eva- 
sion" section  of  Maximum  Price  Regulation  426,  which 
prohibits  evasion  of  the  stated  price  limitations,  "whether 
by  direct  or  indirect  methods,  in  connection  with  any  offer, 


See  the  remarks  of  Senator  Danalier,  90  Cong.  Rec.  5305,  where  he 
quotes  the  sentence  reserving  this  issue  in  the  Yahus  case  and  then 
says:  "But  in  what  we  have  done  we  have  perfected  the  two  points  as 
to  which  the  Supreme  Court  had  entered  no  decision,  to  the  end  that 
there  can  be  no  question  of  the  denial  of  or  the  existence  of  due  process. 
Thus  we  afford  a  remedy  which  is  a  complete  answer  in  both  these  re- 
spects, because  we  give  the  citizen  time  within  which  he  can  file  the 
protest."  See  also  the  remarks  of  Senator  Wagner,  90  Cong.  Rec.  5289, 
and,  more  generally,  90  Cong.  Rec.  5300-5306,  5365-5375. 
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solicitation,  agreement,  sale,  delivery,  purchase  or  receipt 
of  or  relating  to  fresli  fruits  or  vegetables  alone  or  in  con- 
junction with  any  other  commodity  or  by  way  of  commis- 
sion, service,  transportation  or  any  other  charge  or  dis- 
count, premium  or  other  privilege,  or  by  tying-agreement 
or  other  trade  understanding  or  otherwise."  ^  The  infor- 
mation charged  that  the  defendants  on  three  sj^ecitied  dates 
evaded  the  maximum  price  regulation  by  compelling  J.  M, 
Fierro  and  William  Zwerdling  to  purchase  unrationed  and 
undesired  commodities  as  a  condition  to  the  purchase  of 
a  rationed  item.  Defendants  insist  that  the  information 
failed  to  allege  a  crime,  since  the  nominal  charge  for  the 
lettuce  was  the  maximum  price  and  the  unrationed  items 
were  sold  at  ceiling.  That  such  a  sale  nevertheless  consti- 
tutes a  tying-agreement  under  the  regulation  was  deter- 
mined by  this  court  in  United  States  v.  M.  Kraus  &  Bros., 
supra;  and  this  has  been  the  uniform  view  of  the  district 
courts.  United  States  v.  Armour  S  Co.  of  Delaware,  D.  C. 
Mass.,  50  F.  Supp.  347;  Brown  v.  Banana  Distributors  of 
Connecticut,  D.  C.  Conn.,  52  F.  Supp.  804;  Bowles  v.  Cudahy 
Packing  Co.,  D.  C.  W.  D.  Pa.,  58  F.  Supp.  748.  We  can 
see  no  reason  to  depart  from  our  earlier  decision.  A 
rationed  item  cannot  be  said  to  be  actually  sold  at  ceiling 
when,  although  the  price  quoted  on  it  is  the  maximum  legal 
price,  there  is  at  the  same  time  an  enforced  sale  of  an 
unrationed  commodity.  It  seems  obvious  to  us,  as  it  cer- 
tainly would  to  the  consuming  public,  that  when  a  cus- 
tomer who  desires  to  obtain  lettuce  nmst  buy  honeydew 
melons,  broccoli,  or  celery  in  order  to  get  it,  he  gives  a 
consideration  above  and  beyond  that  fixed  by  the  maximum 
price  regulation. 

A  mere  reading  of  the  information  indicates  the  absence 
of  merit  in  defendants'  further  contention  that  it  was  not 


2     Sec.  11  of  Art.  I  of  Sec.  1439.3  of  Maximum  Price  Regulation  426. 
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sufficiently  detailed.  They  were  informed  of  the  factual 
basis  of  the  claim,  so  that  they  could  adequately  prepare  a 
defense;  and  any  judgment  in  the  present  suit  would  con- 
stitute a  bar  to  double  jeopardy  in  another.  United  States 
V.  Fried,  2  Cir.,  149  F.  2d  1011;  United  States  v.  Achtmr, 
2  Cir.,  144  F.  2d  49. 

Defendants  next  contend  that  the  evidence  failed  to  prove 
the  government's  case  beyond  a  reasonable  doubt.  Ques- 
tions of  credibility  were  of  course  for  the  jury;  and,  as  we 
have  had  occasion  to  point  out  so  often  lately,  our  task  is 
not  to  discover  evidence  convincing  beyond  a  reasonable 
doubt,  but  rather  to  ascertain  whether  there  was  basis  for 
the  jury's  conclusion.  United  States  v.  Kushner,  2  Cir., 
135  F.  2d  668,  certiorari  denied  Kushner  v.  United  States, 
320  U.  S.  212;  United  States  v.  Greenstein,  2  Cir.,  Jan.  28, 
1946,  citing  many  of  our  recent  cases.  The  information 
was  in  three  counts,  each  charging  both  of  the  defendants 
with  the  sale  to  Fierro  on  November  17,  1943,  of  10  ])oxes 
of  honeydew  melons  as  a  condition  of  the  sale  of  4  crates 
of  lettuce;  to  Fierro  on  November  19,  1943,  of  5  boxes  of 
broccoli  as  a  condition  of  the  sale  of  5  crates  of  lettuce; 
and  to  Zwerdling  on  November  27,  1943,  of  5  crates  of 
celery  as  a  condition  of  the  sale  of  5  crates  of  lettuce.  Con- 
cerning the  first  sale,  Fierro  testified  that  Simon  told  him, 
"If  you  want  any  melons  I  will  try  to  squeeze  you  out  a 
few  [lettuce]."  "Take  melons,  I  will  give  you  lettuce.  If 
you  don't  take  no  melons,  I  haven't  got  no  lettuce."  The 
evidence  as  to  the  other  two  sales  was  substantially  the 
same;  and  the  bills  of  sale  introduced  by  the  government 
indicated  that  simultaneous  sales  were  made.  To  refute 
this  evidence,  defendants  point  to  possible  selfish  motives 
which  might  have  let  Fierro  and  Zwerdling  to  testify  as 
they  did;  to  what  they  assert  to  be  the  circumstantial  im- 
probability of  the  sale  of  honeydew  melons  and  lettuce  at 
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the  same  time,  since  they  were  ordinarily  sold  from  dif- 
ferent places;  to  the  failure  of  Fierro  and  Zwerdling  to 
complain  to  the  management  of  the  corporation.  But  these 
attacks  on  the  prosecution  witnesses  were  for  the  jury;  in 
the  light  of  their  direct  testunon)-,  the  verdict  clearly  must 
stand  against  this  appeal.  Much  is  made  of  some  hesi- 
tancy in  their  testimony.  The  jury  presumably  consid- 
ered this  natural  in  view  of  their  obvious  unwillingness  to 
testify  and  their  fear  of  losing  future  credit  with  whole- 
salers. 

The  corporate  defendant  makes  a  separate  contention 
that  the  guilt  of  its  salesman  is  not  to  be  attributed  to  it. 
But  the  Supreme  Court  has  long  ago  determined  that  the 
corporation  may  be  held  criminally  liable  for  the  acts  of 
an  agent  within  the  scope  of  his  emplojanent,  New  York 
Cent.  &  H.  R.  B.  Co.  v.  United  States,  212  U.  S.  481;  and 
the  state  and  lower  federal  courts  have  been  consistent  in 
their  application  of  that  doctrine.  Zito  v.  United  States, 
7  Cir.,  64  F.  2d  772;  C.  I.  T.  Corp.  v.  United  States,  9  Cir., 
150  F.  2d  85;  Mininsohn  v.  United  States,  3  Cir.,  101  F.  2d 
477 ;  Egan  v.  United  States,  8  Cir.,  137  F.  2d  369,  certiorari 
denied  320  U.  S.  788;  United  States  v.  Arrow  Packing 
Corp.,  2  Cir.,  Jan.  29,  1946.  See  also  Director  of  Public 
Prosecutions  v.  Kent  and  Sussex  Contractors,  Ltd.,  [1944] 
1  K.  B.  146;  Moore  v.  /.  Bresler,  Ltd.,  [1944]  2  All.  E.  R. 
515,  discussed  in  19  Aust.  L.  J.  51;  CJiuter  v.  Freeth  & 
Pocock,  Ltd.,  [1911]  2  K.  B.  832;  the  articles,  Corporations 
and  the  Criminal  Law,  11  Sol.  101;  Criminal  Liability  of 
Corporations,  88  Sol.  J.  97,  139;  and  the  fuU  discussion  of 
corporate  responsibility  under  the  penalty  provisions  of 
the  Act,  Regan  v.  Kroger  Grocery  &  Baking  Co.,  386  111. 
274,  54  N.  E.  2d  210,  219. 

No  distinctions  are  made  in  these  cases  between  officers 
and  agents,  or  betw^een  persons  holding  positions  involving 
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varying  degrees  of  responsibility.  And  this  seems  the  only 
practical  conclusion  in  any  case,  but  particularly  here, 
where  the  sales  proscribed  by  the  Act  will  almost  invari- 
ably be  performed  by  subordinate  salesmen,  rather  than 
by  corporate  chiefs,  and  where  the  corporate  hierarchy 
does  not  contemplate  separate  la^^ers  of  official  dignity, 
each  with  separate  degrees  of  responsibility.  The  purpose 
of  the  Act  is  a  deterrent  one;  and  to  deny  the  possibility 
of  corporate  responsibility  for  the  acts  of  minor  employees 
is  to  inmmnize  the  offender  who  really  benefits,  and  open 
wide  the  door  for  evasion.  Here  Simon  acted  knowingly 
and  deliberately  and  hence  "wilfully"  within  the  meaning 
of  the  Act,  Zimberg  v.  United  States,  1  Cir.,  142  F.  2d  132, 
137,  138,  certiorari  denied  323  U.  S.  712,  and  his  wilful  act 
is  also  that  of  the  corporation.  United  States  v.  Union 
Supply  Co.,  215  U.  S.  50,  55 ;  United  States  v.  Illinois  Cent. 
R.  Co.,  303  U.  S.  239. 
Judgment  afi&rmed. 
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ARGUMENT. 
INTRODUCTION. 

Before  discussing  the  efforts  of  the  Administrator 
to  refute  the  Company's  specifications  of  errors,  we 
believe  it  fitting  to  comment  briefly  upon  his  uimiis- 
takable  plea  to  this  Court  for  a  gracious  reception 
of  his  case. 

On  page  6  of  brief  for  appellee,  there  is  a  quota- 
tion from  the  opinion  in  Botvles  v.  Stafford,  56  Fed. 
Supp.  976:  ''This  type  of  case  is  difficult  of  proof  by 
the  Administrator."  That  terminology  was  employed 


in  contrasting  a  tying-agreement  complaint  with  the 
more  common  price-ceiling  complaint  (pages  vii  and 
viii  in  Appendix  of  appellant's  opening  brief).  The 
Administrator  has  at  his  disposal  all  necessary  inves- 
tigators and  attorneys,  and  he  has  full  authority  to 
subpoena  any  and  all  records  desired.  If  the  Com- 
pany had  actually  violated  the  Maximum  Price  Regu- 
lation, as  charged,  the  proof  would  not  have  been 
difficult.  If  in  this  proceeding  the  Administrator,  after 
reviewing  the  record,  has  found  any  difficulty  of  ]:)roof , 
should  he  not  begin  seriously  to  question  his  original 
predetermination  of  the  Comjjany's  guilt? 

On  page  7  of  brief  for  appellee,  there  is  the  obvious 
attempt  to  lessen  the  Administrator's  burden  of 
proving  a  tying  agreement  by  the  improvisation  of 
an  artificial  distinction  between  the  terms  "com- 
pelling" or  "forcing"  a  commodity  on  a  buyer  and 
a  "must"  proposition  with  reference  to  the  buyer. 
This  matter  will  be  more  fully  discussed  under  second 
specification  of  error,  post. 

Finally,  on  pages  7  and  11,  respectively,  of  brief 
for  appellee,  this  Court  is  asked  to  look  beyond  the 
record  in  an  effort  to  find  the  non-existent:  "It  is 
therefore  necessary  that  the  obvious  reluctance  of 
plaintiff's  witnesses  to  testify  against  the  defendant 
be  borne  in  mind  in  analyzing  the  evidence  presented 
to  the  trial  court  so  that  the  same  may  be  correctly 
interpreted.";  "That  these  witnesses  were  hostile  to 
the  Government  (for  the  economic  reasons  previously 
stated)  is  beyond  question."  There  is  nothing  in  the 
record  to  indicate  that  the  Administrator's  witnesses 


were  reluctant  or  hostile;  on  the  contrary,  the  record 
discloses  that  they  answered  the  questions  of  Ad- 
ministrator's counsel  with  readiness  and  willingness, 
however  disappointing  their  answers  may  have  been 
to  him.  Counsel  may  have  been  reluctant  to  question 
them  further  and  may  have  been  hostile  toward  the 
witnesses  when  their  testimony  was  given,  but  his 
personal  feelings  should  not  be  imputed  to  the  wit- 
nesses. 


FIRST  SPECIFICATION  OF  ERROR:  THE  DISTRICT  COURT 
ERRED  IN  FINDING  THAT  THE  ALLEGATIONS  CONTAINED 
IN  PARAGRAPH  4  OF  THE  COMPLAINT  WERE  TRUE, 
NAMELY,  THAT  THE  COMPANY  HAD  SOLD  DISTILLED 
SPIRITS  AT  PRICES  HIGHER  THAN  THE  MAXIMUM  PRICES 
PERMITTED  BY  MAXIMUM  PRICE  REGULATION  NO.  445. 

The  Administrator  concedes  the  correctness  of  the 
Company's  position: 

''It  was  stipulated  between  the  parties  at  the 
trial  that  *  *  *  none  of  the  individual  commodi- 
ties were  sold  at  a  price  in  excess  of  ceiling 
price  for  each  such  commodity  (R.  26-27)". 
(Brief  for  Appellee,  pages  2  and  3). 


SECOND  SPECIFICATION  OF  ERROR:  THE  DISTRICT  COURT 
ERRED  IN  FINDING  THAT  THE  ALLEGATIONS  CONTAINED 
IN  PARAGRAPH  5  OF  THE  COMPLAINT  WERE  TRUE, 
NAMELY,  THAT  THE  COMPANY  HAD  SOLD  WHISKEY 
ONLY  ON  CONDITION  THAT  THE  PURCHASER  ALSO  BUY 
OTHER  BEVERAGES  AND  THEREBY  HAD  SOLD  WHISKEY 
AT  PRICES  HIGHER  THAN  THE  MAXIMUM  PRICES  PER- 
MITTED BY  MAXIMUM  PRICE  REGULATION  NO.  445. 

Paragraph  5  of  the  complaint  charged  that  the 
Company  sold  whiskey  only  on  condition  that  the 
purchaser  also  buy  other  commodities  and  thereby 
sold  whiskey  at  over-ceiling  prices  (R.  3).  In  order 
for  the  Administrator  to  substantiate  this  allegation, 
he  was  required  to  prove,  first,  that  there  was  a  tying 
agreement,  and  second,  that  the  tying  agreement  was 
illegal  in  that  it  required  the  purchaser  to  pay  more 
than  the  ceiling  price  of  the  whiskey  for  the  whiskey 
and  other  commodities. 

Edelmann  v.  Bonded  Liquors,  Inc.  (cited  on 
page  4  of  brief  for  appellee) : 
''From  the  foregoing,  the  Court  concludes  that 
the  provisions  above  quoted  forbidding  evasions 
of  the  regulations  prohibit  the  practice  here  in- 
volved, by  which  a  seller,  in  effect,  compels  the 
purchase  of  one  commodity  as  a  condition  of 
the  sale  of  another  product  for  which  a  ceiling 
price  has  been  established,  and  by  whicli  the 
seller  demands  a  totaJ  price  for  both  above  the 
price  established  for  the  commodity  regulated.'* 
(Emphasis  supplied.) 

Brown  v.  Banana  Distributors,  52   F.   Supp. 

804  (cited  on  page  4  of  brief  for  appellee)  : 

"Any  type  of  tying  agreement  is  a  violation  of 

the  act  if  used  as  a  means  of  evasion  of  the  maxi- 


mum  price  allowed  by  the  maximum  price  regu- 
lation, but  it  must  he  made  to  appear  that  the 
practice  is  so  used  in  order  to  set  up  a  valid 
charge  of  violation  of  the  act.  *  *'  *  It  is  the 
evasion  of  maximum  prices,  not  the  method, 
which  is  prohibited  hy  this  section/'  (Emphasis 
supplied.) 

Assuming,  for  the  sake  of  argument,  but  not  con- 
ceding, that  the  Administrator  had  been  able  to  prove 
the  existence  of  a  tying  agreement,  there  still  is  no 
evidence  in  the  record  tending  to  prove  that  such 
agreement  was  illegal — that  any  retailer  paid  more 
than  the  whiskey  ceiling  price  for  the  whiskey  and 
other  commodities  that  he  purchased.  The  Adminis- 
trator failed  to  produce  any  evidence  as  to  the  ceiling 
grice_of  whiskey  or  as  to  the  aggregate  sales  price 
of  the  whiskey  and  other  commodities.  Under  these 
circumstances,  there  could  be  no  possible  finding  of 
a  sale  of  whiskey  over  its  legal  ceiling  price.  We 
submit  that,  upon  this  single  point,  the  finding  of  the 
trial  court  set  forth  in  the  second  specification  of 
error  must  fall. 

In  this  connection,  the  statement  of  the  Admin- 
istrator on  page  2  and  again  on  page  14  of  brief  for 
appellee,  to  the  effect  that  the  parties  stipulated  at  the 
trial  that  the  total  price  charged  for  the  whiskey  and 
the  other  commodities  exceeded  the  maximum  price 
permissible  for  the  whiskey,  does  not  conform  to  the 
facts.  An  examination  of  pages  26  and  27  of  the 
record  (claimed  by  the  Administrator  to  support  his 
statement)  reveals  that  the  only  stipulation  made  or 
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intended  was  to  the  effect  that  each  commodit}^  sold 
was  sold  within  its  ceiling. 

Without  in  any  way  relinquishing  our  position  that 
the  Company's  second  specification  of  error  is  well 
taken  for  the  reason  stated  above,  we  pass  to  the 
next  point  which  the  Administrator  was  required  to 
prove  in  order  to  justify  the  finding  made  with  ref- 
erence to  paragraph  5  of  the  complaint,  viz.,  that 
there  was  a  tying  agreement. 

What  is  a  "tying  agreement"?  Paragraph  5  of 
the  complaint  alleges  that  the  Company  sold  whiskey 
"only  on  condition"  that  the  purchaser  also  buy  other 
commodities.  This  allegation  is  based  upon  Section 
7.8  (b)  of  Maximum  Price  Regulation  No.  445  (re- 
produced verbatim  on  page  2  of  brief  for  appellee), 
which,  without  defining  same,  condemns  an  evasion 
of  price  ceilings  by  "tying  agreement". 

In  TJ.  S.  V.  Armour  d  Co.,  50  Fed.  Supp.  347,  the 
indictment  alleged  that  the  defendants  sold  butter 
"and  as  a  condition  of  the  sale  of  said  butter  the 
defendant  did  unlawfully,  knowingly  and  wilfully 
demand,  require  and  compel"  purchasers  to  buy  an- 
other commodity.  The  court  stated: 

"It  is,  therefore,  my  opinion  that  a  tying  agree- 
ment, by  which  a  seller  Sdemands,  requires  and 
compels'  the  purchase  of  one  commodit}^  as  a 
condition  of  the  sale  of  another  product  *  *  * 
is  an  evasion." 

In  Brown  v.  Banana  Distributors,  52  Fed.  Supp. 
804,  the  term  "tying  agreement"  was  used  in  the 
sense  of  "compulsion  to  purchase  another  commodity 


with  the  regulated  commodity"  and  '^ refusal  to  sell 
the  regulated  commodity  except  in  conjunction  with 
the  other  commodity." 

In  Bowles  v.  Stafford,  56  Fed.  Supp.  976,  where  a 
tying  agreement  was  alleged,  the  theory  of  the  Ad- 
ministrator was  that  the  purchase  of  one  item  was 
'^required"  by  the  seller. 

Similarly,  in  Edelmann  v.  Bonded  Liqiior^s,  Inc., 
quoted  by  the  Administrator  on  page  5  of  his  brief, 
the  court  said  that  the  plaintiff  in  order  to  obtain 
whiskey  was  ''required"  to  purchase  another  com- 
modity. 

Since  it  is  charged  that,  by  tying  agreement,  the 
Company  sold  whiskey  only  on  condition  that  the 
purchaser  also  buy  another  commodity,  it  follows 
that  it  is  incumbent  upon  the  Administrator  to  prove 
that  the  purchaser  was  required  or  compelled  or 
forced  to  buy  the  other  commodity.  At  no  time  during 
the  trial  did  the  Administrator  attempt  to  escape  his 
rightful  burden  of  showing  ''compulsion"  or  "force" 
and,  now  that  the  record  is  before  this  Court  and 
contains  nothing  to  substantiate  "compulsion"  or 
"force",  he  asks  to  be  relieved  of  that  burden — he 
pleads  (page  7  of  brief  for  appellee)  that  "  *  *  *  the 
word  'force'  when  here  used  has  a  different  comio- 
tation  than  that  normally  given  it".  The  Adminis- 
trator, having  made  a  charge,  should  be  required 
to  substantiate  it. 

The  Administrator  concedes  that  there  was  no 
evidence  that  the  Company's  salesmen  expressly  in- 
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formed  their  customers  of  the  terms  of  the  alleged 
tying  agreements  (pages  7  and  8  of  brief  for  appel- 
lee). The  failure  of  counsel  for  the  Administrator  to 
prove  the  contrary  has  required  the  Administrator's 
special  appellate  attorney  to  hazard  various  explana- 
tions— '^ economic  background",  '^ innuendo".  These 
explanations  are  as  theoretical  as  is  the  Company's 
alleged  violation  of  the  Maximum  Price  Regulation. 

There  is  set  forth  in  the  ajjpellant's  opening  brief 
a  concise  but  accurate  statement  of  the  economic  situa- 
tion prevailing  during  the  year  1944.  The  Company, 
by  reason  of  its  tremendous  drug  business,  was  not 
required  to  realize  financially  upon  its  lesser  liquor 
business.  Retailers  could  purchase  liquor  from  some 
thirty  competing  wholesalers  in  the  San  Francisco  Bay 
area,  and  it  was  important  that  the  Company  main- 
tain the  goodwill  of  its  retailers.  The  rationing  plan 
instituted  by  the  Company  applied  to  all  of  the  com- 
modities mentioned  in  the  record,  whether  whiskey  or 
otherwise;  the  plan  was  conceived  and  executed  for 
the  benefit  of  the  retailers ;  the  plan  provided  for  new 
customers  as  well  as  old  (this  fact  does  not  appear  in 
the  record  because  the  occasion  did  not  arise  for  a 
question  to  which  it  would  have  been  responsive ;  how- 
ever, the  Administrator  purports  to  argue  to  the  con- 
trary on  page  6  of  brief  for  a^^pellee  and  we  volunteer 
the  statement  to  preclude  the  possibility  that  our  si- 
lence be  misconstrued) . 

The  "force  by  innuendo '^theory  advanced  by  the 
Administrator  on  xmges  8  through  11  of  brief  for 
appellee  is  apparently  an  innovation  to  Anglo- Ameri- 
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can  jurisprudence.  Under  this  proffered  doctrine, 
the  ancient  art  of  salesmanship  is  revolutionized:  the 
retailer  must  initiate  the  selling  transaction;  the 
wholesaler  is  not  permitted  to  suggest  items  of  mer- 
chandise; the  trained  salesman  who  has  learned  his 
stock  and  his  retailer's  requirements  is  replaced  with 
a  robot  order-taker;  for  the  wholesaler  and  his  sales- 
man to  conduct  themselves  otherwise  would  be  to  sub- 
mit themselves  to  the  ''force  by  innuendo"  weapon. 
We  do  not  believe  that  the  time  has  yet  arrived  when 
the  wholesaler  cannot  lawfully  sell  his  products  to 
the  retailer.  We  believe  that  the  wholesaler  still  has 
the  right  to  offer  all  or  any  portion  of  his  stock  to  the 
retailer,  to  suggest  commodities  which  he  believes  the 
retailer  can  sell  to  the  public,  to  mention  one  com- 
modity before  mentioning  another.  We  conclude  that, 
if  there  is  to  be  any  allusion  to  the  term  ''innuendo" 
it  should  be  confined  to  the  arguments  appearing  in 
brief  for  appellee. 

The  final,  futile  attempt  by  the  special  appellate 
attorney  to  support  the  charge  of  the  Administrator 
is  found  on  page  11  of  brief  for  appellee.  The  sur- 
prising statement  is  made  that  three  of  the  Admin- 
istrator's witnesses  "admitted  while  testifying  that 
they  had  previously  given  signed  statements  *  *  *  to 
the  effect  that  they  had  purchased  liquor  items  other 
than  whiskey  from  the  defendant  in  order  to  be  able 
to  obtain  whiskey."  We  have  searched  the  record  in 
vain  to  find  the  basis  for  the  foregoing  assertion.  One 
witness,  Mrs.  Parker,  testified  that  she  signed  "some- 
thing" (R.  32)  but  she  did  not  testify  as  to  the  con- 
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tents  of  the  ''something".  The  testhnony  of  another 
witness,  Mr.  Ferroni,  does  not  even  disclose  that  he 
made  a  prior  statement,  inconsistent  or  otherwise  (R. 
38-9).  The  third  witness,  Mr.  Lasser,  testified  that  he 
signed  a  statement  referring  to  a  wholesaler  other 
tlmn  the  Company  (R.  56-7).  We  submit  that  the 
Administrator's  brief -writer  has  taken  unwarranted 
liberties  with  the  truth  in  making  the  foregoing 
assertion. 

In  view  of  the  fact  that  no  witness  did  testify  that 
he  had  made  a  prior  inconsistent  statement,  there  is 
little  reason  to  discuss  the  material  contained  in  the 
footnote  on  page  13  of  brief  for  appellee,  where  the 
comment  is  made  that  there  is  a  growing  tendency 
among  the  courts  to  treat  the  admission  of  a  witness 
on  the  stand,  to  the  effect  that  he  has  made  a  prior 
statement  outside  of  couit  which  is  inconsistent  with 
his  testimony  in  court,  as  substantive  evidence  of  the 
truth  of  the  prior  inconsistent  statement.  Suffice  it  to 
say  that  counsel  for  the  Administrator  does  not  claim 
this  to  be  the  governing  rule;  nor  could  he  proj^erly 
do  so,  for  proof  of  inconsistent  statements  of  a  wit- 
ness can  be  introduced  and  considered  only  for  the 
purpose  of  impeachment  and  not  as  substantive  evi- 
dence of  the  truth  of  the  matter  stated : 

Southern  Ry.  Co.  v.  Gray,  241  U.  S.  333,  60 
L.Ed.  1030; 

70  Corpus  Juris  1153. 
It  should  be  noted  that,  in  the  case  cited  by  the  Ad- 
ministrator, Di  Carlo  v.  United  States,  6  F.  (2d)  364, 
the  court  was  merely  confirming  the  rule  that  a  party 
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should  be  allowed  to  impeach  his  own  witness,  and  the 
portion  of  the  opinion  quoted  was  simply  the  court's 
answer  to  the  reasons  usually  advanced  for  not  allow- 
ing such  practice  and  the  court's  recognition  of  the 
danger  of  a  jury  accepting  as  true  the  very  same  facts 
as  the  Administrator  is  asking  this  Court  to  consider. 

On  page  13  of  brief  for  appellee,  a  studied  eifort  is 
made  to  cast  doubt  upon  the  ability  of  retailers  to 
return  commodities  purchased  from  the  Company. 
One  retailer  particularly  testified  that  she  knew  that 
she  could  make  the  returns  (R.  34).  The  Manager  of 
the  Liquor  Division  (R.  85-6)  and  the  Vice  President 
in  charge  of  the  Drug  Division  (R.  106)  testified  that 
many  returns  had  actually  been  made  by  retailers. 
Plaintiff's  Exhibit  No.  2,  a  memorandum  of  August  4, 
1944,  directed  to  the  salesmen  in  the  Drug  Division, 
informed  them  that  unrestricted  items  (items  on  the 
''open  list")  were  never  to  be  sent  to  retailers  arbi- 
trarily and  that,  with  reference  to  restricted  items 
which  had  been  sent  to  retailers  on  the  allocation  basis, 
they  could  be  returned  if  desired  (R.  112).  Plaintiff's 
Exhibit  No.  3,  a  similar  memorandum  of  June  22, 
1944,  to  which  the  Administrator  has  alluded  (page 
13  of  Brief  for  Appellee),  is  not  in  conflict  with  the 
foregoing;  had  trial  comisel  seen  fit  to  question  the 
author  of  the  memorandum  (Mr.  H.  J.  Haaf,  who  was 
available  in  court),  he  would  have  been  apprised  of 
the  full  and  complete  State  Board  of  Equalization 
ruling  and  would  have  discovered  that  it  applied  only 
to  pial  sales  of  liquor — not  to  sales  made  on  approval, 
as  was  the  case  with  the  liquor  offered  by  allocation  to 
customers  of  the  Drug  Division. 
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CONCLUSION. 

In  this  injunction  proceeding,  the  burden  was  upon 
the  Administrator  to  establish  the  Company's  alleged 
violation;  the  evidence  of  the  Administrator  was  re- 
quired to  be  clear,  undisputed,  convincing: 

Bowles  V.  Coh7i,51  F.  Supp.  306  at  307. 

The  evidence  demonstrates  that  no  commodity  was 
sold  above  its  individual  ceiling  price,  and  that  no 
commodities  were  the  subjects  of  a  tying  agreement. 
There  is  no  evidence  to  show  that  any  retailer  paid 
more,  for  whiskey  and  other  commodities,  than  the 
ceiling  price  of  the  whiskey. 

Therefore,  we  respectfully  ask  this  Court  to  reverse 
the  judgment  of  the  District  Coui't  and  to  render  final 
judgment  in  favor  of  the  Company. 

Dated,  San  Francisco,  California, 
April  1, 1946. 

Louis  S.  Beedy, 
John  Bennett  King, 
Thomas,  Beedy,  Nelson  &  King, 
Attorneys  for  Appellant. 
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In  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division. 

No.  970 

EUaENE  E.  RITCH  and  A.  W.  HALL, 

Plaintiffs, 
vs. 

PUGET   SOUND  BRIDGE  &  DREDGING  CO. 

INC.,  a  Corporation,  and  JOHN  A.  RUMSEY, 
a  sole  trader  doing  busines  as  RUMSEY  & 
CO.,  together  doing  business  as  RUMSEY 
PUGET  SOUND,  a  co-partnership. 

Defendants. 

COMPLAINT 

Come  now  the  plaintiffs  and  for  cause  of  action 
against  the  defendants  allege  as  follows: 

I. 

That  at  all  times  herein  mentioned,  the  defendant 
Puget  Sound  Bridge  &  Dredging  Co.,  Inc.,  was 
and  now  is  a  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  State  of  Washington, 
and  the  defendant  John  A.  Rumsey  was  and  now 
is  a  sole  trader  doing  business  as  Rumsey  &  Co., 
and  that  said  corporation  and  said  sole  trader  have 
been  and  are  doing  business  as  a  copartnership 
under  the  name  of  Rmnsey  Puget  Sound,  engaged 
in  constructing  Pier  No.  3  at  the  Puget  Sound 
Navy  Yard,  Bremerton,  Washington,  under  con- 
tract with  the  United  States  Navy  Department. 


Puget  Sound  Bridge  &  Dredging  Co.,  Inc.  3 

II. 

That  in  the  months  of  January  to  August,  1942, 
the  defendants  employed  John  C.  Earles  as  a  ware- 
house clerk  in  the  regular  course  of  said  construc- 
tion work  upon  said  Pier  No.  3.  That  his  duties 
were  the  receiving  and  checking  and  otherwise 
handling  [2]  of  intra-state  and  inter-state  shipments 
of  materials,  storing  the  same  in  the  warehouse 
and  routing  them  to  final  disposition. 

III. 

That  at  all  times  herein  mentioned  there  was  and 
now  is  in  full  force  and  effect  an  Act  of  the  Con- 
gress of  the  United  States  known  as  the  Fair  Labor 
Standards  Act  of  1938,  which  provides  for  the 
payment  of  overtime  pay  at  the  rate  of  time  and 
one-half  for  all  time  worked  in  excess  of  forty 
hours  in  any  one  week,  to  be  paid  to  workers 
engaged  in  inter-state  commerce  or  in  the  produc- 
tion of  goods  for  commerce  between  the  states  or 
from  any  state  to  any  place  outside  thereof. 

IV. 

That  at  all  times  herein  mentioned,  the  said  John 
C.  Earles,  employed  as  a  warehouse  clerk  as  afore- 
said, was  engaged  in  inter-state  commerce  or  in  the 
production  of  goods  for  commerce  between  the 
states  or  from  the  State  of  Washington  to  places 
outside  thereof  under  the  terms  and  definitions  of 
said  Act,  and  that  he  regularly  worked  a  total  of 
forty-eight  hours  weekly  or  more,  but  that  his  em- 
ployers, the  said  defendants,  compensated  him  for 
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overtime  work  at  a  rate  which  was  less  than  one 
and  one-half  times  the  regular  rate  at  which  he  was 
employed,  and  by  reason  thereof  the  defendants 
became  indebted  to  the  said  John  C.  Earles  in  the 
sum  of  $121.10,  no  part  of  which  has  been  paid, 
although  due  demand  has  been  made  therefor. 

Y. 

That  said  Fair  Labor  Standards  Act  of  1938 
further  provides,  in  Section  16  (b)  thereof,  that 
any  employer  who  so  violates  the  provisions  of  said 
Act  shall  be  liable  to  any  employee  affected  in  the 
amount  of  the  unpaid  overtime  compensation  and 
in  an  additional  equal  amount  as  liquidated  dam- 
ages, and  shall  be  liable  for  a  reasonable  attorney's 
fee  and  costs  of  the  [3]  action.  That  the  sum  of 
$100.00  is  a  reasonable  attorney's  fee  on  said  claim- 
ant's cause  of  action. 

VI. 

That  the  said  John  C.  Earles  has  in  writing 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Second  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows : 

I. 

Repeat  and  re-allege  as  though  fully  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 
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11. 

That  between  the  dates  of  January  12,  1941  and 
May  1,  1942,  the  defendants  employed  A.  W.  Hall 
as  an  office  draftsman  and  engineer,  designing  and 
detailing  railroad  systems,  shipways  and  piping 
systems  for  said  Pier  3  and  supervising  other  office 
draftsmen  in  similar  work,  likewise  frequently 
checking  in  special  materials  for  the  material  man, 
all  in  the  regular  course  of  the  construction  work 
upon  said  pier. 

III. 

That  at  all  times  herein  mentioned,  the  said  A. 
W.  Hall,  employed  as  aforesaid,  was  engaged  in 
inter-state  commerce  or  in  the  production  of  goods 
for  commerce  between  the  states  or  from  the  State 
of  Washington  to  places  outside  thereof  under  the 
terms  and  definitions  of  said  Act,  and  that  he  regu- 
larly worked  a  total  of  forty-eight  hours  weekly 
or  more,  but  that  his  employers,  the  said  defendants, 
compensated  him  for  his  overtime  work  at  a  rate 
which  was  less  than  one  and  one-half  times  the 
regular  rate  at  which  he  was  employed,  and  by 
reason  thereof  the  defendants  became  indebted  to 
the  said  A.  W.  Hall  in  the  sum  [4]  of  $407.32,  no 
part  of  which  has  been  paid  although  due  demand 
has  been  made  therefor. 

IV. 

That  the  sum  of  $350.00  is  a  reasonable  attorney's 
fee  to  be  allowed  on  said  claimant's  cause  of  action. 
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V. 

That  the  said  A.  W.  Hall  has  in  writing  assigned 
his  said  cause  of  action  to  the  plaintiffs  herein. 

And  for  a  Third  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 

II. 

That  between  the  dates  of  August  5,  1941  and 
July  6,  1943,  the  defendants  employed  John  W. 
Jameson  as  head  timekeeper,  checking  time  and 
figuring  weekly  pay  of  employees  engaged  in  inter- 
state commerce  or  in  the  production  of  goods  for 
inter-state  commerce  and  likewise  hiring  employees 
through  their  different  unions,  all  in  the  regular 
course  of  the  construction  work  upon  said  pier. 

III. 

That  at  all  times  herein  mentioned,  the  said  John 
W.  Jameson,  employed  as  aforesaid,  was  engaged 
in  inter-state  commerce  or  in  the  production  of 
goods  for  commerce  between  the  states  or  from  the 
State  of  Washington  to  places  outside  thereof  under 
the  terms  and  definitions  of  said  Act,  and  that 
he  regularly  worked  a  total  of  forty-eight  hours 
weekly  or  more,  but  that  his  employers,  the  said 
defendants,  compensated  him  for  his  overtime  [5] 
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work  at  a  rate  which  was  less  than  one  and  one- 
half  times  the  regular  rate  at  which  he  was  em- 
ployed, and  by  reason  thereof  the  defendants  be- 
came indebted  to  the  said  John  W.  Jameson  in 
the  smn  of  $882.37,  no  part  of  which  has  been  paid 
although  due  demand  has  been  made  therefor. 

IV. 

700.00 
That  the  sum  of  $350.00  is  a  reasonable  attorney's 
fee  to  be  allowed  on  said  claimant's  cause  of  action. 

V. 

That  the  said  John  W.  Jameson  has  in  writing 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Fourth  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 

II. 

That  between  the  dates  of  January  2,  1942  and 
May  31,  1943,  the  defendants  employed  Ralph  O. 
Lund  as  an  office  draftsman,  designing  and  detail- 
ing facilities  for  two  buildings  and  the  Personnel 
Shelter  and  assisting  with  final  plans  on  all  projects 
in  the  regular  course  of  the  construction  work  upon 
said  Pier  No.  3. 
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III. 

That  at  all  times  herein  mentioned,  the  said 
Ralph  O.  Lund,  employed  as  aforesaid,  was  engaged 
in  inter-state  commerce  or  in  the  production  of 
goods  for  commerce  between  the  states  or  from  the 
State  of  Washington  to  places  outside  thereof  under 
the  terms  and  definitions  of  said  Act,  and  that  he 
regularly  worked  [6]  a  total  of  forty-eight  hours 
weekly  or  more,  but  that  his  employers,  the  said 
defendants,  compensated  him  for  his  overtime  work 
at  a  rate  which  was  less  than  one  and  one-half 
times  the  regular  rate  at  which  he  was  employed, 
and  by  reason  thereof  the  defendants  became  in- 
debted to  the  said  RaljDh  O.  Lund  in  the  sum  of 
$483.99,  no  part  of  which  has  been  paid  although 
due  demand  has  been  made  therefor. 

lY. 

That  the  sum  of  $400.00  is  a  reasonable  attor- 
ney's fee  to  be  allowed  on  said  claimant's  cause  of 
action. 

Y. 

That  the  said  Ralph  O.  Lund  has  in  writing 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Fifth  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows : 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
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of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 

II. 

That  between  the  dates  of  May  11,  1941  and 
April  13,  1943,  the  defendants  employed  Henry  I. 
Mayer  as  a  timekeeper,  engaged  in  checking  time 
and  figuring  payrolls  of  employees  who  handled 
materials  shipped  in  intra-state  and  inter-state 
commerce. 

III. 

That  at  all  times  herein  mentioned,  the  said 
Henry  I.  Mayer,  employed  as  aforesaid  was  en- 
gaged in  inter-state  commerce  or  in  the  production 
of  goods  for  commerce  between  the  states  or  from 
the  State  of  Washington  to  places  outside  thereof 
under  the  terms  and  definitions  of  said  Act,  and 
that  he  regularly  worked  [7]  a  total  of  forty-eight 
hours  weekly  or  more,  but  that  his  employers,  the 
said  defendants,  compensated  him  for  his  overtime 
work  at  a  rate  which  was  less  than  one  and  one- 
half  times  the  regular  rate  at  which  he  was 
employed,  and  by  reason  thereof  the  defendants 
became  indebted  to  the  said  Henry  I.  Mayer  in 
the  sum  of  $978.49,  no  part  of  which  has  been  paid 
although  due  demand  has  been  made  therefor. 

IV. 

That  the  sum  of  $750.00  is  a  reasonable  attor- 
ney's fee  to  be  allowed  on  said  claimant's  cause  of 
action. 
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V. 

That  the  said  Henry  I.  Mayer  has  in  writing 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Sixth  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 

II. 

That  between  the  dates  of  July  13,  1941  and 
March  30,  1943,  the  defendants  employed  Paul 
Mehner  as  an  office  draftsman,  detailing  plans  for 
railroads,  piping  facilities  and  shipways  for  said 
Pier  3,  all  in  the  course  of  the  construction  work 
upon  said  pier. 

III. 

That  at  all  times  herein  mentioned,  the  said  Paul 
Mehner,  employed  as  aforesaid,  was  engaged  in 
inter-state  commerce  or  in  the  production  of  goods 
for  commerce  between  the  states  or  from  the  State 
of  Washington  to  places  outside  thereof  under  the 
[8]  terms  and  definitions  of  said  Act,  and  that  ho 
regularly  worked  a  total  of  forty-eight  hours  Aveekl>' 
or  more,  but  that  his  employers,  the  said  defend- 
ants, compensated  him  for  his  overtime  work  at 
a  rate  which  was  less  than  one  and  one-half  times 
the  regular  rate  at  which  he  was  employed,  and 
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by  reason  thereof  the  defendants  became  indebted 
to  the  said  Paul  Mehner  in  the  sum  of  $486.60, 
no  part  of  which  has  been  paid  although  due  de- 
mand has  been  made  therefor. 

IV. 

That  the  sum  of  $400.00  is  a  reasonable  attor- 
ney's fee  to  be  allowed  on  said  claimant's  cause 

of  action. 

V. 
That  the  said  Paul  Mehner  has  in  writing  as- 
signed his   said  cause  of  action  to  the   plaintiffs 
herein. 

And  for  a  Seventh  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows : 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 

II. 

That  between  the  dates  of  April  29,  1942  and 
June  1,  1943,  the  defendants  employed  Esther  O. 
Owens  as  a  clerk-stenographer,  her  duties  consisting 
of  typing  W[)  purchase  orders  and  checking  invoices 
on  materials  purchased  and  shipped  in  intra-state 
and  inter-state  commerce  for  use  in  the  regular 
course   of  the   construction  work   upon   said   Pier 

No.  3. 

III. 
That    at   all    times    herein    mentioned,    the    said 
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Esther  O.  Owens,  employed  as  aforesaid,  was  en- 
gaged in  inter-state  commerce  [9]  or  in  the  pro- 
duction of  goods  for  commerce  betw^een  the  states 
or  from  the  State  of  Washington  to  places  outside 
thereof  under  the  terms  of  said  Act,  and  that  she 
regularly  worked  a  total  of  forty-eight  hours  weekly 
or  more,  but  that  her  employers,  the  defendants, 
compensated  her  for  her  overtime  work  at  a  rate 
which  \vas  less  than  one  and  one-half  times  the 
regular  rate  at  which  she  was  employed,  and  by 
reason  thereof  the  defendants  became  indebted  to 
the  said  Esther  O.  Owens  in  the  sum  of  $149.73, 
no  part  of  which  has  been  paid  although  due  de- 
mand has  been  made  therefor. 

IV. 

That  the  said  sum  of  $120.00  is  a  reasonable 
attorney's  fee  to  be  allowed  on  said  claimant's 
cause  of  action. 

Y. 

That  the  said  Esther  O.  Owens  has  in  writing- 
assigned  her  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  An  Eighth  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 
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II. 

That  between  the  dates  of  August  19,  1941  and 
May  31,  1943,  the  defendants  employed  Eugene  E. 
Ritch  as  a  material  man,  whose  duties  were  the 
issuance  of  purchase  orders  and  the  checking  in 
of  materials  purchased  and  shipped  in  both  intra- 
state and  interstate  com^merce  under  the  super- 
vision of  the  superintendent  and  resident  engineer 
in  charge  of  the  construction  work  upon  said  Pier 
No.  3  and  in  the  regular  course  of  such  construc- 
tion work. 

III. 
That  at  all  times  herein  mentioned,  the  said 
Eugene  E.  Ritch,  emploj^ed  as  aforesaid,  was  en- 
gaged in  inter-state  commerce  [10]  or  in  the  pro- 
duction of  goods  for  commerce  betw^een  the  states 
or  from  the  State  of  Washington  to  places  outside 
thereof  under  the  terms  and  definitions  of  said  Act, 
and  that  he  regularly  worked  a  total  of  forty-eight 
hours  weekly  or  more,  but  that  his  employers,  the 
said  defendants,  compensated  him  for  his  overtime 
work  at  a  rate  which  was  less  than  one  and 
one-half  times  the  regular  rate  at  which  he  was 
employed,  and  by  reason  thereof  the  defendants 
became  indebted  to  the  said  Eugene  E.  Ritch  in 
the  sum  of  $662.20. 

V. 

That  the  sum  of  $550.00  is  a  reasonable  attor- 
ney's fee  to  be  allow^ed  on  said  claimant's  cause 
of  action. 
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VI. 
That  the  said  Eugene  E.  Ritch  has  in  writing 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Ninth  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  Para- 
graph V  thereof. 

II. 

That  between  the  dates  of  June  1,  1942  and 
December  31,  1943,  the  defendants  employed  James 
P.  Ritch  as  a  warehouse  clerk,  receiving,  checking, 
storing  and  routing  materials  shipped  in  intra- 
state and  inter-state  commerce  for  use  in  the  resru- 
lar  course  of  the  construction  work  upon  said  Pier 
No.  3. 

III. 

That  at  all  times  herein  mentioned,  the  said 
James  P.  Ritch,  employed  as  aforesaid,  was  engaged 
in  inter-state  commerce  [11]  or  in  the  production 
of  goods  for  commerce  between  the  states  or  from 
the  State  of  Washington  to  places  outside  thereof 
under  the  terms  and  definitions  of  said  Act,  and 
that  he  regularly  worked  a  total  of  forty-eight 
hours  weekly  or  more  but  that  his  employers,  the 
said  defendants,  compensated  him  for  his  overtime 
work  at  a  rate  which  was  less  than  one  and  one- 
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half  times  the  regular  rate  at  which  he  was 
employed,  and  by  reason  thereof  the  defendants 
became  indebted  to  the  said  James  P.  Ritch  in  the 
sum  of  $75.00,  no  part  of  which  has  been  paid 
although  duly  demanded. 

V. 

That  the  sum  of  $70.00  is  a  reasonable  attorney's 
fee  to  be  allowed  on  said  claimant's  cause  of  action. 

VI. 

That  the  said  James  P.  Ritch  has  in  writing 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Tenth  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph y  thereof. 

II. 

That  between  the  dates  of  December  1,  1940  and 
August  31,  1943,  the  defendants  employed  Effie  M. 
Robinson  as  a  bookkeeper,  making  all  payroll 
checks,  auditing  all  invoices,  putting  all  invoices 
through  for  payment,  keeping  all  necessary  book- 
keeping records  in  connection  with  the  contact  for 
and  the  execution  of  the  construction  of  said  Pier 
No.  3,  the  said  invoices  covering  materials  shipped 
in  inter-state   and   intra-state    commerce,   and   the 
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said  payroll  cheeks  being  made  to  employees  en- 
gaged in  both  intra-state  and  inter-state  commerce. 

III. 

That  at  all  times  herein  mentioned,  the  said 
Effie  M.  Robinson,  employed  as  aforesaid,  was  en- 
gaged in  inter-state  commerce  or  in  the  production 
of  goods  for  commerce  between  the  states  or  from 
the  State  of  Washington  to  places  outside  thereof 
under  the  terms  and  definitions  of  said  Act,  and 
that  she  regularly  worked  a  total  of  forty-eight 
hours  weekly  or  more  but  that  her  employers,  the 
said  defendants,  compensated  her  for  her  overtime 
w^ork  at  a  rate  which  was  less  than  one  and  one-half 
times  the  regular  rate  at  which  she  was  employed, 
and  by  reason  thereof  the  defendants  became  in- 
debted to  the  said  Effie  M.  Robinson  in  the  sum  of 
$257.49,  no  part  of  which  has  been  paid  although 
due  demand  has  been  made  therefor. 

IV. 

That  the  sum  of  $210.00  is  a  reasonable  attorney's 
fee  to  be  allowed  on  said  claimant's  cause  of  action. 

V. 

That  the  said  Effie  M.  Robinson  has  in  writing 
assigned  her  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  An  Eleventh  Cause  of  Action  against 
the  defendants,  plaintiffs  complain  and  allege  as 
follows : 
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I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 

11. 

That  between  the  dates  of  April  19,  1942  and 
May  18,  1943,  the  defendants  employed  William  J, 
Sheffield  as  an  assistant  timekeeper,  checking  time 
and  figuring  payroll  of  employees  who  handled  ma- 
terials shipped  and  received  in  intra-state  and 
inter-state  [13]  commerce  and  also  receiving  and 
checking  in  certain  materials  received  in  such  com- 
merce in  the  regular  course  of  the  construction 
work  upon  said  Pier  No.  3. 

III. 

That  at  all  times  herein  mentioned,  the  said 
William  J.  Sheffield,  employed  as  aforesaid,  was 
engaged  in  inter-state  commerce  or  in  the  produc- 
tion of  goods  for  commerce  between  the  states  or 
from  the  State  of  Washington  to  places  outside 
thereof  under  the  terms  of  said  Act,  and  that  he 
regularly  worked  a  total  of  forty-eight  hours  or 
more  weekly,  but  that  his  employers,  the  said 
defendants,  compensated  him  for  his  overtime  work 
at  a  rate  which  was  less  than  one  and  one-half 
times  the  regular  rate  at  which  he  was  employed, 
and  by  reason  thereof  the  defendants  became  in- 
debted to  the  said  William  ,1.  Sheffield  in  the  sum. 
of  $289.54,  no  part  of  w^hich  has  been  paid  although 
due  demand  has  been  made  therefor. 
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IV. 

That  the  sum  of  $250.00  is  a  reasonable  attorney's 
fee  to  be  allowed  on  said  claimant's  cause  of  action. 

V. 

That  the  said  William  J.  Sheffield  has  in  writin;^ 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Twelfth  Cause  of  Action  against  the 
defendants,  plaintiffs  complain  and  allege  as  fol- 
lows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph V  thereof. 

II. 

That  between  the  dates  of  April  22,  1941  and 
May  18,  1943,  the  defendants  employed  Glenn  E. 
Tyler  as  a  field  engineer  [14]  and  draftsman  en- 
gaged in  drafting  and  detailing  the  plans  for  Pier 
No.  3  and  shipway  facilities  and  in  installation  of 
railroad  systems  and  shipways  on  and  about  said 
pier  in  the  regular  course  of  the  construction 
thereof. 

III. 

That  at  all  times  herein  mentioned,  the  said 
Glenn  E.  Tyler,  employed  as  aforesaid,  was  engaged 
in  inter-state  commerce  or  in  the  production  of 
goods  for  commerce  between  the  state  or  from  the 
State    of    Washington    to    places    outside    thereof 
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under  the  terms  and  definitions  of  said  Act,  and 
he  regularly  worked  a  total  of  forty-eight  hours 
weekly  or  more  but  that  his  employers,  the  said 
defendants,  compensated  him  for  his  overtime  Avork 
at  a  rate  which  was  less  than  one  and  one-half 
times  the  regular  rate  at  which  he  was  employed, 
and  by  reason  thereof,  the  defendants  became  in- 
debted to  the  said  Glenn  E.  Tyler  in  the  sum  of 
$561.41,  no  part  of  which  has  been  paid  although 
due  demand  has  been  made  therefor. 

IV. 

That  the  sum  of  $450.00  is  a  reasonable  attorney's 
fee  to  be  allowed  on  said  claimant's  cause  of  action. 

V. 

That  the  said  Grlenn  E.  Tyler  has  in  writing 
assigned  his  said  cause  of  action  to  the  plaintiffs 
herein. 

And  for  a  Thirteenth  Cause  of  Action,  plaintiffs 
complain  and  allege  as  follows: 

I. 

Repeat  and  re-allege  as  fully  as  though  set  forth 
herein  paragraphs  I  and  III  of  their  first  cause 
of  action  and  all  except  the  last  sentence  of  para- 
graph Y  thereof.  [15] 

II. 

That  between  the  dates  of  April  6,  1941  and  May 
22,  1942,  the  defendants  employed  A.  W.  Torn  as 
an  office  draftsman,  designing  and  detailing  facili- 
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ties  for  Pier  No.  3  and  its  ship  ways  and  drawing 
layout  and  detail  of  its  railroad  and  piping  sys- 
tems, all  in  the  regular  course  of  the  construction 
of  said  pier. 

III. 
That  at  all  times  herein  mentioned  the  said  A.  W. 
Torn,  employed  as  aforesaid,  was  engaged  in  inter- 
state commerce  or  in  the  production  of  goods  for 
commerce  between  the  states  or  from  the  State  of 
Washington  to  places  outside  thereof  under  the 
terms  and  definitions  of  said  Act,  and  that  he 
regularly  worked  a  total  of  forty-eight  hours 
weekly  or  more  but  that  his  employers,  the  said 
defendants,  compensated  him  for  his  services  in 
overtime  work  at  a  rate  which  was  less  than  one 
and  one-half  times  the  regular  rate  at  which  he  was 
employed,  and  by  reason  thereof,  the  defendants 
became  indebted  to  the  said  A.  W.  Torn  in  the 
sum  of  $300.51,  no  part  of  which  has  been  paid 
although  due  demand  has  been  made  therefor. 

IV 

That  the  sum  of  $250.00  is  a  reasonable  attor- 
ney's fee  to  be  allowed  on  said  claimant's  cause  of 
action. 

V. 

That  the  said  A.  W.  Torn  has  in  writing  assigned 
his  said  cause  of  action  to  the  plaintiffs  herein. 

Wherefore,  plaintiifs  pray  for  judgment  against 
the  defendants,  and  each  of  them  as  follows: 

(1)     On  their  first  cause  of  action  for  the  sum 
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of   $242.10,   together   with   attorney's    fees   in    the 
sum  of  $100.00  [18] 

(2)  On  their  second  cause  of  action  in  the  sum 
of  $814.64,  together  with  attorney's  fees  in  the 
sum  of  $350.00. 

(3)  On  their  third  cause  of  action  in  the  sum 
of  $1764.74,  together  with  attorney's  fees  in  the 
sum  of  $700.00- 

(4)  On  their  fourth  cause  of  action  in  the  sum 
of  $967.98,  together  with  attorney's  fees  in  the 
sum  of  $400.00. 

(5)  On  their  fifth  cause  of  action  in  the  sum 
of  $1956.98,  together  mth  attorney's  fees  in  the 
sum  of  $750.00. 

(6)  On  their  sixth  cause  of  action  in  the  sum 
of  $973.24,  together  with  attorney's  fees  in  the 
sum  of  $400.00. 

(7)  On  their  seventh  cause  of  action  in  the 
sum  of  $299.46,  together  wdth  attorney's  fees  in  the 
sum  of  $120.00. 

(8)  On  their  eighth  cause  of  action  in  the  sum 
of  $1324.40,  together  with  attorney's  fees  in  the 
sum  of  $550.00. 

(9)  On  their  ninth  cause  of  action  in  the  sum 
of  $150.00,  together  with  attorney's  fees  in  the 
sum  of  $70.00. 

(10)  On  their  tenth  cause  of  action  in  the 
sum  of  $514.98,  together  with  attorney's  fees  in 
the  sum  of  $210.00. 
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(11)  On  their  eleventh  cause  of  action  in  the 
sum  of  $579.08,  together  with  attorney's  fees  in 
the  sum  of  $250.00. 

(12)  On  their  twelfth  cause  of  action  in  the 
sum  of  $1122.82,  together  with  attorney's  fee  of 
$450.00. 

(13)  On  their  thirteenth  cause  of  action  in  the 
sum  of  $601.02,  together  with  attorney's  fees  in 
the  sum  of  $250.00. 

(14)  For  plaintiff's  costs  and  disbursements 
herein  to  be  taxed. 

FLOEENCE  MAYNE 

Attorney  for  Plaintiffs  [17] 

United  States  of  America, 
State  of  Washington, 
County  of  King — ss. 

Eugene  E.  Ritch,  being  first  duly  sworn,  says: 
That  he  is  one  of  the  plaintiffs  in  the  above  entitled 
action  and  is  duly  authorized  to  make  this  verifica- 
tion on  behalf  of  the  plaintiffs  herein;  that  he  has 
read  the  foregoing  complaint,  knows  the  contents 
thereof  and  believes  the  same  to  be  true. 
EUGENE  E.  RITCH 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  July,  1944. 

(Seal)  FLORENCE  MAYNE 

Notary  Public  in  and  for  the  State  of  Washington 
residing  at  Seattle. 

[Endorsed] :     Filed  July  14,  1944.  [18] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  in  the  above  entitled 
action  by  and  through  their  attorney,  and  in  answer 
to  the  complaint  of  the  plaintiffs  herein,  admit, 
deny  and  allege  as  follows: 

I. 

Defendants  admit  the  allegations  contained  in 
paragraph  I  of  j)laintiff's  First  Cause  of  Action. 

II. 

Answering  paragraph  II,  defendants  admit  that 
John  C.  Earles  was  employed  as  a  warehouse  clerk 
in  the  regular  course  of  construction  work  on  Pier 
No.  3  at  the  Puget  Sound  Navy  Yard,  Bremerton, 
Washington;  and  deny  each  and  every  other  alle- 
gation contained  in  said  paragraph  II. 

III. 

Answering  paragraph  III,  defendants  admit  that 
at  all  times  mentioned  in  the  complaint  the  Act  of 
Congress  of  the  United  States  known  as  the  Fair 
Labor  Standards  Act  of  1938  was  in  full  force  and 
effect;  and  deny  each  and  every  other  allegation 
contained  in  said  paragraph  III. 

lY. 

Answering  paragraph  IV,  defendants  deny  the 
allegations  contained  in  paragraph  IV  of  the  first 
count  of  said  complaint.  [19] 
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V. 

Answering  paragraph  V,  tlie  defendants  deny- 
that  the  sum  of  $50.00  is  a  reasonable  attorney's  fee. 

VI. 

Answering  paragraph  VI,  the  defendants  have 
no  knowledge  relative  to  the  facts  stated  therein, 
and  therefore  deny  the  same. 

Answering  plaintiff's  Second  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Second  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Second  Cause  of  Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Second  Cause 
of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Second 
Cause  of  Action,  and  therefore  deny  the  same. 

Answering  plaintiffs'  Third  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Third  Cause  of  Action 
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save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action.  [20] 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Third  Cause  of  Action, 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Third  Cause 
of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Third 
Cause  of  Action,  and  therefore  deny  the  same. 

Answering  plaintiffs'  Fourth  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Fourth  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Fourth  Cause  of  Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Fourth  Cause 
of  Action. 

IV. 

Defendants  have  no  knowledge   relative   to  the 


26  Eugene  E.  Bitch  and  A.  W.  Hall  vs. 

facts  stated  in  paragraph  Y  of  plaintiffs'  Fourth 
Cause  of  Action,  and  therefore  deny  the  same. 

Answering  plaintiffs'  Fifth  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Fifth  Cause  of  Action 
save  and  except  as  [21]  heretofore  admitted  in 
paragraph  I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Fifth  Cause  of  Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Fifth  Cause 
of  Action. 

lY. 

Defendants  have  no  knowledge  relative  to  the 
fa-cts  stated  in  paragraph  Y  of  plaintiffs'  Fifth 
Cause  of  Action,  and  therefore  deny  the  same. 

Answering  plaintiffs'  Sixth  Cause  of  Action: 

I. 

Defendants  deny  the'  allegations  contained  in 
paragraph  I  of  plaintiffs'  Sixth  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action. 

11. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Sixth  Cause  of  Action. 
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III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Sixth  Cause 
of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Sixth 
Cause  of  Action,  and  therefore  deny  the  same.  [22] 

Answering  plaintiffs'  Seventh  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Seventh  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Seventh  Cause  of 
Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Seventh  Cause 
of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Seventh 
Cause  of  Action,  and  therefore  denj^  the  same. 

Answering  plaintiffs'  Eighth  Cause  of  Action: 

I. 

Defendants    deny   the    allegations    contained    in 
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paragraph  I  of  plaintiffs'  Eighth  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Eighth  Cause  of  Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  V  of  plaintiffs'  Eighth  Cause 
of  Action. 

V. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  VI  of  plaintiffs'  Eighth 
Cause  of  Action,  [23]  and  therefore  deny  the  same. 

Answering  plaintiffs'  Ninth  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Ninth  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Ninth  Cause  of  Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  V  of  plaintiff's'  Ninth  Cause 
of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  VI  of  plaintiffs'  Ninth 
Cause  of  Action,  and  therefore  deny  the  same. 
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Answering  plaintiffs'  Tenth  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Tenth  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Tenth  Cause  of  Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Tenth  Cause 
of  Action.  [24] 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Tenth 
Cause  of  Action,  and  therefore  deny  the  same. 

Answering  plaintiffs'  Eleventh  Cause  of  Action: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Eleventh  Cause  of 
Action  save  and  except  as  heretofore  admitted  in 
paragraph  I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Eleventh  Cause  of 
Action. 
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III. 
Defendants    deny    the    allegations    contained    in 
paragraphs    III    and    IV    of    plaintiffs'    Eleventh 
Cause  of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Eleventh 
Cause  of  Action,  and  therefore  deny  the  same. 

Answering  plaintiffs'  Twelfth  Cause  of  Action: 

I. 

'  Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Twelfth  Cause  of  Action 
save  and  except  as  heretofore  admitted  in  para- 
graph I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Twelfth  Cause  of 
Action.  [25] 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Twelfth 
Cause  of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Twelfth 
Cause  of  Action,  and  therefore  deny  the  same. 
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Answering  plaintiffs'  Thirteenth  Cause  of  Ac- 
tion: 

I. 

Defendants  deny  the  allegations  contained  in 
paragraph  I  of  plaintiffs'  Thirteenth  Cause  of 
Action  save  and  except  as  heretofore  admitted  in 
paragraph  I  of  the  First  Cause  of  Action. 

II. 

Defendants  admit  the  allegations  contained  in 
paragraph  II  of  plaintiffs'  Thirteenth  Cause  of 
Action. 

III. 

Defendants  deny  the  allegations  contained  in 
paragraphs  III  and  IV  of  plaintiffs'  Thirteenth 
Cause  of  Action. 

IV. 

Defendants  have  no  knowledge  relative  to  the 
facts  stated  in  paragraph  V  of  plaintiffs'  Thir- 
teenth Cause  of  Action,  and  therefore  deny  the 
same. 

Wherefore,  having  fully  answered  the  complaint 
of  the  plaintiffs  herein,  defendants  pray  that  the 
action  he  dismissed,  and  that  they  may  recover 
their  costs  herein. 

J.  CHARLES  DENNIS 

Attorney  for  Defendants 

Copy  received  10-12-44. 

FLORENCE  MAYNE 

Attorney  for   Plaintiffs 

[Endorsed]:     Filed  Oct.  19,  1944  [26] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS   OF    FACT    AND 
CONCLUSIONS   OF  LAW 

This  Cause  coming  on  regularly  for  trial  in  open 
Court  on  the  10th  day  of  May,  1945,  plaintiffs 
appearing  by  their  attorney,  Florence  Mayne,  and 
the  defendants  appearing  by  their  attorney,  J. 
Charles  Dennis,  evidence  having  been  introduced 
and  witnesses  examined,  the  Court  being  fully  ad- 
vised in  the  premises,  now  makes  the  following 
Findings  of  Fact: 

I. 

As  to  plaintiffs'  Second  Cause  of  Action,  that 
A.  W.  Hall  was  not  engaged  in  interstate  com- 
merce, or  in  the  production  of  goods  for  interstate 
commerce. 

11. 

As  to  plaintiffs'  Third  Cause  of  Action,  that 
John  W.  Jameson  was  not  engaged  in  interstate 
commerce,  or  in  the  production  of  goods  for  inter- 
state commerce. 

III. 

As  to  plaintiffs'  Fourth  Cause  of  Action,  that 
Ralph  O.  Lund  was  not  engaged  in  interstate  com- 
merce, or  in  the  production  of  goods  for  interstate 
commerce.  [27] 

IV. 

As  to  plaintiffs'  Fifth  Cause  of  Action,  that 
Henry  I.  Mayer  was  not  engaged  in  interstate  com- 
merce, or  in  the  production  of  goods  for  interstate 
commerce. 
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V. 

As  to  plaintiffs'  Sixth  Cause  of  Action,  that 
Paul  Mehner  was  not  engaged  in  interstate  com- 
merce, or  in  the  production  of  goods  for  interstate 
commerce. 

VI. 

As  to  plaintiffs'  Eleventh  Cause  of  Action,  that 
William  J.  Sheffield  was  not  engaged  in  interstate 
commerce,  or  in  the  production  of  goods  for  inter- 
state commerce. 

VII. 

As  to  plaintiffs'  Twelfth  Cause  of  Action,  that 
Glenn  E.  Tyler  was  not  engaged  in  interstate  com- 
merce, or  the  production  of  goods  for  interstate 
commerce. 

VIII. 

As  to  plaintiffs'  Thirteenth  Cause  of  Action,  that 
A.  W.  Torn  was  not  engaged  in  interstate  com- 
merce, or  in  the  production  of  goods  for  interstate 
commerce. 

To  all  of  the  foregoing  plaintiffs  except  and 
their  exception  is  allowed. 

Done  in  open  Court  this  18th  day  of  May,  1945. 
JOHN  C.  BOWEN 

United  States  District  Judge 

As  Conclusions  of  Law  from  the  foregoing 
Findings  of  Fact,  the  Court  makes  the  follow- 
ing: 
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CONCLUSIONS  OF  LAW 

I. 

That  the  plaintiffs  are  not  entitled  to  recover 
any  sums  in  Causes  of  Action  numbered  Second, 
Third,  Fourth,  Fifth,  Sixth,  Eleventh,  Twelfth  and 
Thirteenth  herein. 

Exception  allowed  plaintiffs. 

Done  in  open  Court  this  IStli  day  of  May,  1945. 
JOHN  C.   BOWEN 

United  States  District  Judge 

Approved  as  to  form  only: 


Attornej^  for  Plaintiffs 
Presented  by: 

J.  CHARLES  DENNIS 

Attorney  for  Defendants 

[Endorsed]:     Filed  May  18,  1945.  [28] 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  AS  TO  CERTAIN  CLAIMS 

This  Cause  coming  on  regularly  for  hearing  in 
open  Court  on  the  10th  day  of  May,  1945,  plaintiffs 
appearing  by  their  attorney,  Florence  Mayne,  the 
defendants  appearing  by  their  attorney,  J.  Charles 
Dennis,  and  the  defendants  and  the  plaintiffs 
having  stipulated  that  the  plaintiffs  herein  may 
have  judgment  in  their  favor  on  the  First  Cause 
of  Action  in  the  sum  of  $181.65,  said  amount  to  be 
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in  full  for  overtime  due  John  C.  Earles,  together 
with  liquidated  damages,  and  the  parties  having 
further  stipulated  that  a  reasonable  attorney's  fee 
should  be  fixed  by  the  Court  and  made  a  part  of 
said  judgment ; 

And  the  parties  having  further  stipulated  as  to 
the  Seventh  Cause  of  Action  that  the  plaintiffs 
have  judgment  in  the  sum  of  $224.60,  said  sum  to 
be  in  full  for  overtime  due  Esther  O.  Owens,  to- 
gether with  liquidated  damages,  and  in  addition 
thereto  should  have  judgment  for  a  reasonable 
attorney's  fee,  the  same  to  be  fixed  by  the  Court; 

And  the  parties  having  further  stipulated  as  to 
the  Eighth  Cause  of  Action  that  the  plaintiffs  have 
judgment  in  the  sum  of  $993.30,  said  sum  to  be  in 
full  for  overtime  [29]  due  Eugene  E.  Ritch,  to- 
gether with  liquidated  damages,  and  for  such 
further  sum  as  the  Court  should  adjudge  to  be  a 
reasonable  attorney's  fee; 

And  the  parties  having  further  stipulated  as  to 
the  Ninth  Cause  of  Action  that  the  plaintiffs  have 
judgment  in  the  sum  of  $112.50,  said  sum  to  be  in 
full  for  overtime  due  James  P.  Ritch,  together 
with  liquidated  damages,  and  for  such  further  sum 
as  the  Court  should  adjudge  to  be  a  reasonable 
attorney's  fee; 

And  the  parties  having  further  stipulated  as  to 
the  Tenth  Cause  of  Action  that  the  plaintiffs  have 
judgment  in  the  sum  of  $386.24,  said  sum  to  be 
in  full  for  overtime  due  Effie  M.  Robinson,  together 
with  liquidated  damages,  and  for  such  further  smn 


36  Eugene  E.  Bitch  and  A.  W.  Hall  vs. 

as  the   Court   should  adjudge  to  be  a  reasonable 
attorney's  fee;  now  therefore,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  in  accord- 
ance with  the  above  stipulation  as  to  said  causes 

of  action 

I. 

That  the  plaintiffs  herein,  as  assignees  of  John 
C.  Earles,  do  have  and  recover  judgment  in  their 
favor  and  against  the  defendants  in  the  sum  of 
$181.65,  together  with  the  sum  of  $50.00  as  attor- 
ney's fee. 

II. 

That  the  plaintiffs  herein,  as  assignees  of  Esther 
O.  Owens,  do  have  and  recover  judgment  in  their 
favor  and  against  the  defendants  in  the  sum  of 
$224.60,  together  with  the  sum  of  $50.00  as  attor- 
ney's fee. 

III. 

That  the  plaintiffs  herein,  as  assignees  of  Eugene 
E.  Ritch,  do  have  and  recover  judgment  in  their 
favor  and  against  the  defendants  in  the  sum  of 
$993.30,  together  with  the  sum  of  $175.00  as  attor- 
ney's fee.  [30] 

IV. 

That  the  plaintiffs  herein,  as  assignees  of  James 
P.  Ritch,  do  have  and  recover  judgment  in  their 
favor  and  against  the  defendants  in  the  sum  of 
$112.50,  together  with  the  sum  of  $50.00  as  attor- 
ney's fee. 

V. 

That  the  plaintiffs  herein,  as  assignees  of  Effie 
M.   Robinson,   do   have   and   recover   judgment   in 
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their  favor  and  against  the  defendants  in  the  sum 
of  $386.24,  together  with  the  sum  of  $75.00  as 
attorney's  fee. 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  the  plaintiffs  do  have  and  recover  judgment 
against  the  defendants  for  their  costs  of  this  action 
to  be  taxed  by  the  Clerk  of  the  Court. 

This  judgment  terminates  the  above  entitled 
action  with  respect  to  the  First  Cause  of  Action, 
the  Seventh  Cause  of  Action,  the  Eighth  Cause  of 
Action,  the  Ninth  Cause  of  Action  and  the  Tenth 
Cause  of  Action,  solely. 

Done  in  Open  Court  this  14th  day  of  May,  1945. 
JOHN  C.  BOWEN 

United  States  District  Judge. 


Approved 


Approved : 


FLORENCE  MAYNE 

Attorney  for  Plaintiffs 


J.  CHARLES  DENNIS 

Attorney  for  Defendants 
Presented  by: 

J.  CHARLES  DENNIS 

[Endorsed]:    May  18,  1945.  [31] 
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United  States  District  Court 

Western  District  of  Washington 

Northern  Division 

No.  970 

EUGENE  E.  RITCH  and  A.  W.  HALL, 

Plaintiffs, 

vs. 

PUGET  SOUND  BRIDGE  &  DREDGING  CO., 
INC.,  a  corporation,  and  JOHN  A.  RUMSEY, 
a  sole  trader  doing  business  as  RUMSEY  & 
CO.,  together  doing  business  as  RUMSEY 
PUGET  SOUND,  a  co-partnership, 

Defendants. 

JUDGMENT 

This  Cause  coming  on  regularly  in  open  Court 
on  the  10th  day  of  May,  1945,  plaintiffs  being  repre- 
sented by  Florence  Mayne,  their  attorney,  and  the 
defendants  being  represented  by  J.  Charles  Dennis, 
their  attorney,  a  trial  having  been  held  on  the 
merits,  findings  of  fact  and  conclusions  of  law 
having  been  duly  signed  by  the  Court  and  filed 
with  the  Clerk  of  the  above  entitled  Court,  now 
therefore,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  plain- 
tiffs herein  recover  nothing  on  their  Second  Cause 
of  Action,  the  Third  Cause  of  Action,  the  Fourth 
Cause  of  Action,  the  Fifth  Cause  of  Action,  the 
Sixth  Cause  of  Action,  the  Eleventh  Cause  of  Ac- 
tion, the  Twelfth  Cause  of  Action  and  the  Thir- 
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teenth  Cause  of  Action,  and  as  to  each  of  those 
causes  of  action  that  the  case  be,  and  the  same  is 
hereby  dismissed.     Exception  allowed  plaintiffs. 

Done  in  Open  Court  this  18th  day  of  May,  1945. 
JOHN  C.  BOWEN 

United  States  District  Judge 

Approved  as  to  form  only : 

Attorney  for  Plaintiffs. 
Presented  by: 

J.  CHARLES  DENNIS 

Attorney  for  Defendants. 

[Endorsed] :   Filed  May  18,  1945.  [32] 


[Title  of  District  Court  and  Cause.] 

COURT'S  DECISION 

Florence  Mayne,  Seattle,  Washington,  Attorney 
for  Plaintiffs. 

W.  E.  Evenson:  Skeel,  McKelvy,  Henke,  Even- 
son  &  Ullman;  Robert  F.  Sandall,  Seattle,  Wash- 
ington, and 

J.  Charles  Dennis,  U.  S.  Attorney;  Herbert 
O'Hare,  Assistant  U.  S.  Attorney,  Seattle,  Wash- 
ington, Attorneys  for  Defendants. 

Bowen,  District  Judge: 

Both  sides  have  most  exhaustively  presented  this 
matter  to  the  Court,  both  on  the  facts  and  the  law. 
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Doubtless  the  fact  is  well  appreciated  by  all  that 
the  Congress  has  power  to  deal  with  this  subject 
only  in  so  far  as  it  relates  to  interstate  commerce. 
In  enacting  the  Fair  Labor  Standards  Act,  under 
which  this  action  was  brought,  Congress  was  exer- 
cising that  power  given  to  it  under  the  Commerce 
Clause  of  the  Constitution  to  regulate  inter-state 
commerce;  and  unless  plaintiffs'  work  and  that  of 
their  assignors  affected  interstate  commerce,  their 
claims  [33]  for  overtime  work  against  defendant 
are  not  protected  by  the  Fair  Labor  Standards  Act. 

So  the  right  of  these  plaintiffs,  and  their  assign- 
ors involves  the  inquiry  whether  the  new  Navy 
dock  structures  they  were  constructing  were  to  be 
instruments  of  commerce  and  whether  or  not  any 
materials  they  were  handling  were  handled  by  them 
as  a  part  of  the  movement  of  those  materials  in 
interstate  commerce. 

Judge  Goddard's  decision  in  the  case  of  Joseph 
A.  Brue  et  al  vs.  J.  Rich  Steers,  Lie,  et  al.,  decided 
recently  in  the  Southern  District  of  New^  York  is 
in  its  facts  almost  on  all  fours  with  the  facts  in 
the  case  at  bar.  Judge  Goddard  in  that  case  has 
very  carefully  reasoned  the  matter  out  and  stated 
the  principles  and  law  applicable  to  the  situation, 
and  I  am  unable  to  find  any  fault  with  anything  he 
has  said. 

It  is,  of  course,  possible  that  the  law  as  we  now 
know  it  might  later  be  changed.  Congress  might 
possibly  declare  more  certainly  an  intention  to 
make  the  Fair  Labor  Standards  Act  apply  to  such 
work  as  these  employees  were  doing.     Or  conceiv- 
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ably  the  United  States  Supreme  Court  might  change 
its  view  of  the  nature  of  the  instrumentality  being 
here  built  so  as  to  include  it  in  interstate  commerce 
instrumentalities  or  so  as  to  include  as  interstate 
commerce  the  services  which  these  plaintiffs  were 
performing  in  connection  with  the  materials  in 
question;  but  so  far  the  Congress  and  the  Supreme 
Court  have  taken  no  such  action,  and  this  Court 
at  this  time  has  to  act  in  the  light  of  the  congres- 
sional and  judicial  authority  now  known  to  us. 

I  am  convinced  that  the  dock  and  dock  struc- 
tures which  were  being  built  by  these  plaintiffs 
as  employees  of  the  defendant  were  not  instrumen- 
talities of  commerce,  that  [34]  they  were  intended 
only  to  be  a  Navy  dock  for  the  exclusive  use  of  the 
United  States  Navy,  and  that  such  dock  was  not 
intended  to  be  used  by  all  commercial  vessels  which 
might  wish  to  do  so  in  the  ordinary  course  of 
trade  and  commerce. 

I  entertain  no  doubt  that  the  dock  was  not  to 
be  an  instrumentality  of  commerce.  I  am  convinced 
that  the  work  done  by  the  plaintiffs  and  their  as- 
signors in  connection  with  the  materials  which  had 
previously  moved  in  interstate  commerce,  all  of 
which  was  done  only  after  the  materials  came  to 
rest  on  the  premises  of  the  Navy  Department  in 
Bremerton,  after  the  materials  had  completed  their 
movement  in  interstate  commerce,  does  not  aifect, 
relate  to,  or  constitute  a  part  of,  the  movement  in 
commerce  of  those  materials.  It  is  clear  that  these 
plaintiffs  did  nothing  that  had  any  causal  connec- 
tion with,  or  in  any  way  affected,   or  related  to, 
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the  movement  in  commerce  of  these  materials.  It 
is  true  that  in  certain  ways  they  interested  them- 
selves in  the  materials.  Some  of  the  plaintiffs  kept 
track  of  the  materials  to  see  where  they  went  when 
they  were  put  into  the  structures  that  were  being- 
built  as  a  part  of  the  dock.  One  of  the  plaintiffs 
or  assignors  kept  a  progress  map  showing  the  final 
disposition  of  the  material  in  the  course  of  con- 
struction, and  there  were  various  services  on  the 
construction  work  done  by  various  assignors  with 
respect  to  those  materials;  but  such  work  as  was 
done  by  the  plaintiff's  assignors  had  no  relation  to 
and  did  not  affect  the  movement  of  these  materials 
in  interstate  conmierce. 

I  am  not  aware  of  any  present  judicial  authority 
which  upon  facts  like  these  here  upholds  the  plain- 
tiffs' claims  under  the  Fair  Labor  Standards  Act, 
and  the  announced  opinions  of  the  Administrative 
Office  of  the  Fair  Labor  Standards  Act  are  against 
plaintiffs'  contentions.  The  [35]  Congress  has  not 
expressly  provided  that  the  work  that  these  men 
were  doing  shall  be  covered  by  the  Act. 

I  think  the  case  of  Walling  vs.  Patton-Tull\^ 
Transportation  Co.,  134  Fed.  2d  945,  is  not  in  point 
because  there  it  was  clear  that  the  facilities  which 
were  being  constructed  were  facilities  in  aid  of 
navigation  and  commerce  along  two  navigable  rivers 
upon  which  was  hauled  much  of  the  nation's  gen- 
eral interstate  commerce.  The  facilities  there  being 
constructed  by  the  employees  claiming  the  protec- 
tion of  the  Act  were  intended  to  directly  aid  the 
movement   of  interstate   commerce;  whereas,   as   I 
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have  previously  observed,  in  tlie  case  at  bar  the 
dock  structures  were  for  the  exclusive  use  of  the 
United  States  NaA^y.  They  were  not  for  general 
commerce  or  for  any  commerce  except  the  use  of 
the  Navy. 

There  is  no  judicial  precedent  and  there  is  no 
rational  basis,  sound  in  law,  on  which  the  Court 
could  sustain  the  contention  of  the  plaintiffs  and 
their  assignors  in  this  case. 

The  question  of  uniformity  among  all  these  em- 
ployees is,  however,  a  very  important  thing,  and 
if  I  had  any  doubt  in  the  matter  as  to  the  legal 
right  of  the  plaintiffs  and  their  assignors  to  main- 
tain this  action,  it  certainly  would  be  resolved  in 
favor  of  them,  because  I  feel  all  employees,  ir- 
respective of  union  membership  or  kind  of  work, 
whether  manual,  clerical  or  professional  work, 
should  be  treated  alike  as  far  as  this  Act  is  con- 
cerned. I  believe  the  question  of  uniformity  in 
dealing  with  the  employees  in  this  kind  of  a  case 
is  a  matter  properly  to  be  considered  by  the  Court, 
and  the  Court  has  considered  it,  and  I  emphasize 
that  if  I  felt  that  there  was  any  doubt  as  to  the 
facts  or  applicable  legal  principles,  that  doubt  would 
certainly  by  the  Court  be  resolved  in  favor  of  these 
plaintiffs  and  their  assignors. 

[Endorsed]:   May  14,  1945.  [36] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Eugene  E.  Ritch 
and  A.  W.  Hall,  plaintiffs  above  named,  hereby 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgment  entered  in 
this  action  on  the  18th  day  of  May,  1945,  with 
reference  to  the  plaintiffs'  second,  third,  fourth, 
fifth,  sixth,  eleventh,  twelfth  and  thirteenth  causes 
of  action,  dismissing  the  same. 

FLORENCE  MAYNE 

Attorney  for  Plaintiffs 

[Endorsed] :  Aug.  14,  1945.  [37] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE  AND  DESIGNATION  OF  POR- 
TIONS OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above  Entitled  Court: 

The  above  named  plaintiffs  do  hereby  designate 
the  following  portions  of  the  record  and  proceed- 
ings in  the  above  entitled  cause  for  inclusion  in 
the  record  on  appeal  to  the  Ninth  Circuit  Court 
of  Appeals,  and  request  the  Clerk  to  prepare  and 
transmit  the  same  within  the  time  required  by  law: 

1.  Complaint   (As  amended  in  Open  Court) 

2.  Answer 

3.  Findings  of  Fact  and  Conclusions  of  Law 
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4.  Judgment 

5.  Court's  Oral  Decision 

6.  Notice  of  Appeal  with  Date  of  Filing 

7.  This  Designation  of  Portions  of  Record 

8.  Statement  of  Points  by  Appellant 

9.  Agreed  Statement  of  Facts 

FLORENCE  MAYNE 

Attorney  for  Plaintiffs 

Copy  received  8-29-45. 

J.  CHARLES  DENNIS, 

Atty.  for  Defts. 

[Endorsed]:    Aug.  29,  1945.  [38] 


[Title  of  District  Court  and  Cause.] 

APPELLANTS'  STATEMENT  OF  POINTS  ON 

APPEAL 

The  points  involved  in  this  appeal  are  questions 
of  law  which  will  be  readily  apparent  from  perusal 
of  the  agreed  statement  of  facts. 

(1)  Were  the  appellants,  timekeepers  and 
draftsmen  employed  by  the  respondents  under  a 
constniction  contract  with  the  United  States  Navy 
Department  for  the  building  of  a  new  pier  and 
dry  dock  at  the  Puget  Sound  Navy  Yard,  together 
with  some  other  construction  and  repair  work, 
engaged  in  inter-state  comm.erco  within  the  mean- 
ing of  the  Fair  Labor  Standards  Act,  either 
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(a)  Because  they  were  working  upon  an 
instrumentality  of  commerce,  or, 

(b)  Because  they  estimated,  checked,  han- 
dled or  in  some  manner  worked  upon  or  with 
materials  purchased  and  transported  from  out- 
side the  State  of  Washington? 

(2)  Were  two  of  the  timekeepers,  William 
Sheffield  and  Henry  I.  Mayer,  in  any  more  favored 
position  than  the  other  six  claimants,  so  far  as 
recovery  is  concerned,  by  reason  of  the  fact  that 
they  actually,  as  a  part  of  their  duties,  received 
and  checked  [39]  in  merchandise  arriving  on  the 
project  from  outside  the  State  of  Washington? 

(3)  Was  one  of  the  draftsmen,  A.  W.  Hall, 
even  though  he  might  be  held  to  have  been  engaged 
in  interstate  commerce,  excluded  from  the  benefits 
of  the  Act  because  he  fell  under  the  exception  of 
being  engaged  in  a  bona  fide  executive,  adminis- 
trative or  professional  capacity?  The  trial  Court 
did  not  decide  this  point  because  he  dismissed  the 
plaintiffs'  complaint  upon  the  broader  ground  that 
none  of  the  claimants  was  engaged  in  interstate 
commerce. 

With  reference  to  the  above  stated  points,  it  is 
the  contention  of  the  appellants  that  the  Court  erred 
in  applying  the  law  to  the  facts,  which  were  never 
greatly  in  dispute,  and  that  the  Court  interpreted 
too  narrowly  the  phrase,  "engaged  in  commerce 
or  in  the  production  of  goods  for  commerce,"  as 
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used  in  the  Fair  Labor  Standards  Act  and  inter- 
preted by  the  Federal  Courts. 

FLORENCE  MAYNE 

Attorney  for  Appellants 

Copy  received  8-29-45. 

J.  CHARLES  DENNIS 

Atty.  for  Defts. 

[Endorsed]:    Aug.  29,  1945.  [40] 


[Title  of  District  Court  and  Cause.] 

AGREED  STATEMENT  OF  FACTS  ON  AP- 
PEAL TO  THE  CIRCUIT  COURT  OF  AP- 
PEALS, NINTH  CIRCUIT 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  above  named,  through  their  respec- 
tive counsel,  that  the  following  is  a  full  and  true  sum- 
mary of  the  evidence  adduced  at  the  trial  of  the 
above  entitled  cause  and  shall  constitute  the  State- 
ment of  Facts  on  the  appeal  of  the  plaintiffs  as  ap- 
pellants to  the  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit, from  the  Decision,  Findings  of  Fact,  Conclu- 
sions of  Law  and  Judgment  of  the  Trial  Court: 

During  all  the  period  of  time  covered  by  the  ap- 
pellants' complaint,  the  respondents  were  engaged 
in  certain  new  and  additional  construction  work  for 
the  United  States  Navy  Department  at  the  Puget 
Sound  Navy  Yard  in  Bremerton,  Washington,  under 
Navy  Fixed-Fee  Cost-Plus  Contract  No.  NOY4446. 
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The  principal  part  of  the  construction  work  was 
Pier  No.  3,  a  new,  permanent,  reinforced-concrete 
repair  pier  for  naval  vessels,  complete  with  railroad 
and  crane  tracks,  tied  in  with  the  Navy  Yard  railroad 
system  and  connected  with  the  commercial  car  land- 
ing of  the  City  of  Bremerton.  At  the  time  of  this 
[41]  contract,  the  City  of  Bremerton  was  not  served 
by  a  commercial  railroad  except  by  barges  carrying 
railroad  cars  across  Puget  Sound.  Tracks  were 
completed  on  the  pier  while  the  job  was  in  progress 
and  ordinary  railroad  cars  of  common  carriers  were 
used  on  the  tracks  to  unload  materials.  The  pier 
under  construction  was  to  have  oil,  water,  steam,  air 
and  dredging  services,  the  dredging  for  the  purpose 
of  deepening  the  berths  alongside  the  pier. 

Other  new  construction  under  the  contract  in- 
cluded a  pumpw^ell  for  Dry  Dock  No.  5,  shipways  for 
the  building  of  steel  ships  and  barges,  bomb  shelter 
tunnels,  bomb  proofing  for  Dry  Dock  No.  5,  a  five- 
acre  revetment  and  fill  reclaiming  tide  lands,  with 
quay  wall,  and  a  tool  shop  with  toilet  facilities.  Ad- 
ditions were  an  extension  to  Building  457  and  an 
extension  to  the  existing  East  End  Quay  Wall.  The 
only  repairs  to  existing  structures  were  repairs  to 
the  pier  of  the  Naval  Torpedo  Station  at  Keyport, 
Washington,  a  few  miles  away  from  the  Navy  Yard. 

All  these  facilities  were  intended  for  the  exclusive 
use  of  the  United  States  Navy.  The  only  evidence 
as  to  the  intended  use  of  the  new  pier  itself  was  the 
testimony  of  the  Government's  witness,  Mr.  E.  C. 
Jack,  who  stated  that  it  was  not  intended  to  be  used 
as  a  commercial  freight  pier,  but  rather  for  moor- 
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iiig  combat  ships  undergoing  overhaul,  commercial 
freight  for  use  of  the  United  States  Government 
being  routed  to  another  pier  in  the  Yard. 

The  entire  project  is  located  on  the  shores  of 
Puget  Sound,  a  large,  navigable  body  of  water  ex- 
tensively used  in  interstate  commerce.  The  two 
piers  protrude  into  the  waters  of  the  Sound  and  other 
construction  such  as  the  building  of  the  revetment 
and  fill,  the  two  quay  walls,  and  the  deepening  of 
the  berths  through  dredging  actually  took  place  in 
such  waters.  The  Puget  Sound  Navy  Yard  is  one 
of  the  major  building  and  repair  yards  of  [42]  the 
United  States  Navy. 

The  construction  under  the  contract  was  a  $6,- 
000,000  project.  Approximately  four  per  cent  of  the 
materials  used  were  ordered  and  received  from  out- 
side the  State  of  Washington.  Most  of  this  came  to 
Bremerton  itself,  but  some  went  to  the  warehouse 
of  the  defendant  in  Seattle  and  was  transported  to 
Bremerton  as  needed. 

It  was  conceded  at  the  trial  that  all  of  the  work- 
men and  foremen  employed  by  the  defendant  con- 
tractor on  the  project  were  paid  at  the  rate  of  time 
and  one-half  for  overtime  work,  with  the  exception 
of  the  claimants  represented  in  this  suit  and  two  or 
three  others  who  had  not  joined  in  the  action.  These 
claimants  were  paid  at  the  rate  of  time  and  one-tenth 
for  their  overtime.  This  action  is  for  the  difference 
between  those  pay  rates,  for  liquidated  damages, 
costs  and  attorney's  fees.  Five  of  the  original 
thirteen  claims  assigned  to  the  appellants  herein 
were  settled  before  trial.     As  to  the   other   eight 
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claims,  the  Court  entered  judgment  of  dismissal, 
from  which  this  appeal  is  taken.  The  claimants 
represented  here,  with  the  undisputed  amounts  of 
overtime  pay  due  them  if  all  of  their  contentions  are 
sustained,  are  as  follows; 


Cause  of  Action 

Name 

Classification 

Amount 

Second 

A.  W.  Hall 

Draftsman 

$380.63 

Third 

John  W.  Jameson 

Timekeeper 

875.69 

Fourth 

Ralph  0.  Lund 

Draftsman 

446.71 

Fifth 

Henry  I.  Mayer 

Timekeeper 

949.92 

Sixth 

Paul  E.  Mehner 

Draftsman 

462.84 

Eleventh 

Wm.  J.  Sheffield 

Timekeeper 

268.84 

Twelfth 

Glenn  E.  Tyler 

Draftsman 

521.26 

Thirteenth 

A.  W.  Torn 

Draftsman 

241.52 

These  amounts  are  exclusive  of  the  liquidated  dam- 
ages, costs  and  attorney's  fees  claimed  by  the  ap- 
pellants. 

These  claimants,  represented  by  appellants,  w^ere 
white-collar  workers  who  did  not,  with  two  excep- 
tions, actually  have  [43]  anything  to  do  with  the  re- 
ception of  interstate  shipments  of  materials.  Those 
two  exceptions  were  Mr.  Henry  I.  Mayer  and  Mr. 
Wm.  J.  Sheffield,  timekeepers  who  worked  on  the 
swing  shift  and  who,  because  there  was  no  material 
clerk  on  that  shift  during  a  part  of  that  time,  checked 
in,  receipted  for  and  oversaw  the  unloading  of  intra- 
state and  inter-state  shipments  that  arrived  on  the 
job  during  their  hours  of  work.  No  evidence  was 
introduced  as  to  the  amounts  of  such  shipments,  the 
claimants  testifying  that  they  handled  a  considerable 
number  of  them. 

The  other  timekeeper,  Mr.  John  W.  Jameson,  had 
no  such  direct  contact  with  inter-state  shipment  of 
materials  but  based  his  claim  upon  having  kept  the 
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time  of  others  who,  as  he  supposed,  were  engaged  in 
interstate  commerce  in  building  the  pier  and  other 
facilities  in  and  about  Puget  Sound. 

The  draftsmen's  claim  to^.  being  connected  with 
inter-state  shipments  of  materials  was  based  on  the 
following:  They  estimated  the  amounts  of  supplies 
to  be  ordered  and  submitted  their  estimates  to  the 
purchasing  agent  of  the  respondent  company,  who 
placed  the  order.  After  the  supplies  arrived  and 
were  in  the  warehouse,  and  before  their  installation, 
the  draftsmen  checked  the  various  supplies  as  to 
quality  and  inspected  the  record  as  to  such  materials. 
All  the  draftsmen  testified  to  having  done  such  work. 
Although  classified  as  draftsmen,  they  did  inspection 
and  field  engineering  work,  under  supervision  of  the 
Superintendent  and  Resident  Engineer.  As  inspec- 
tors they  had  some  direction  over  the  installation  of 
materials.  As  draftsmen  they  were  supervised  by 
Mr.  A.  W.  Hall,  who  acted  as  chief  draftsman  and 
in  a  later  period,  not  included  in  his  own  claim,  as 
Assistant  Superintendent. 

Respondents  contended  that  Mr.  A.  W.  Hall  fell 
under  the  exemption  to  the  Fair  Labor  Standards 
Act,  Title  29,  Paragraph  [44]  213  USCA,  exempt- 
ing from  the  provisions  of  the  Act  any  employee 
engaged  in  a  bona  fide  executive,  administrative  or 
professional  capacity. 

Respondents'  witness,  Mr.  E.  C.  Jack,  the  Gov- 
ernment's Resident  Engineer  on  the  project,  testi- 
fied from  his  records  that  Mr.  Hall  was  employed 
at  first  merely  as  a  draftsman  and  so  worked  from 
January   12,    1941   to   April   8,   1941.      Thereafter, 
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until  May  1,  1942,  he  became  head  draftsman  and 
his  duties,  according  to  Mr.  Jack,  became  approxi- 
mately 50%  supervisory  and  50%  designing  and 
drafting.  There  was  no  testimony  that  he  was  a 
graduate  or  professional  engineer. 

The  question  as  to  whether  or  not  Mr.  Hall  was 
a  bonalide  executive,  administrative  or  professional 
employee  was  not  decided  because  the  Court  dis- 
missed all  the  causes  of  action  on  the  broader 
ground  that  none  of  the  appellants  was  engaged  in 
interstate  commerce,  the  Court  being  of  the  opinion 
that  the  pier  and  its  adjuncts  were  solely  for  the 
use  of  the  United  States  Navy  and  hence  never 
intended  for  commerce. 

This  Stipulation  and  Agreed  Statement  of  Facts 
is  dated  at  Seattle,  Washington,  September  27,  1945. 

FLORENCE  MAYNE 

Attorney  for  Appellants 

J.  CHARLES  DENNIS 

Attorney  for  Respondents 

[Endorsed] :     Filed  Sept.  27,  1945.  [45] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  ADDITIONAL  TIME  FOR 
FILING  RECORD  ON  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto,  through  their  respective  counsel, 
subject  to  approval  of  the  Court,  that  the  plaintiffs 
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above  named,  appellants  on  appeal,  may  have  an  ad- 
ditional fifteen  days,  a  total  of  fifty-five  days  in  all, 
from  and  after  September  22,  1945,  within  which  to 
transmit  and  docket  the  record  on  appeal  to  the 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit. 

Dated    at    Seattle,    Washington,    September    17, 
1945. 

FLORENCE  MAYNE 

Attorney  for  Appellants 

J.  CHARLES  DENNIS 

Attorney  for  Respondents 

[Endorsed]  :     Piled  Sept.  18, 1945.  [46] 


[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  ADDITIONAL  TIME  FOR 
FILING  RECORD  ON  APPEAL 

It  appearing  that  the  parties  have  stipulated, 
through  their  respective  counsel,  subject  to  the 
approval  of  the  above  entitled  Court,  that  the  plain- 
tiffs above  named  appellants  on  appeal,  may  have 
an  additional  fifteen  days  from  and  after  Septem- 
ber 22,  1945,  within  which  to  transmit  and  docket 
their  record  on  appeal. 

Now,  Therefore,  It  Is  Ordered  that  the  plaintiffs 
above  named,  appellants  on  appeal,  may  have  until 
the  8th  day  of  October,  1945,  to  transmit  the  record 
on  appeal  in  this  cause  and  docket  the  same  in  the 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit. 
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Done  in  Open  Court  September  18,  1945. 
JOHN  C.  BOWEN 
Judge 
Approved : 

J.  CHARLES  DENNIS 
U.  S.  Attorney 
Presented  by: 

FLORENCE  MAYNE 

Attorney  for  Appellants 

[Endorsed] :     Filed  Sept.  18,  1945.  [47] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

United  States  of  America, 

Western  District  of  Washington — ss. 

I,  Millard  P.  Thomas,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  that  the  foregoing  type- 
written transcript  of  record,  consisting  of  pages 
numbered  from  1  to  47,  inclusive,  is  a  full,  true  and 
complete  copy  of  so  much  of  the  record,  papers  and 
other  proceedings  in  the  above  and  foregoing  en- 
titled cause  as  is  required  by  Designation  of  Coun- 
sel filed  and  shown  herein,  as  the  same  remain  of 
record  and  on  file  in  the  office  of  the  Clerk  of  said 
District  Court  at  Seattle,  and  that  the  same  con- 
stitute the  record  on  appeal  herein  from  the  final 
judgment  of  said  United  States  District  Court  for 
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the  Western  District  of  Washington  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  the  following  is  a  true  and 
correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  in  my  office  by  or  on  behalf  of  the 
appellant  for  making  record,  certificate  or  return  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  wit:  [48] 

Clerk's  fees  (Act  of  February  11,  1925)  for  making 
record,  certificate  or  return 

108  folios  at  15c $16.20 

33  folios  at  05c 1.65 

Appeal  fee  (Sec.  5  of  Act) 5.00 

Certificate  of  Clerk  to  Transcript  of  Record .  .        .50 

Total    $23.35 

I  further  certify  that  the  above  fees,  in  the  sum 
of  $23.35,  have  been  paid  to  me  by  the  attorney  for 
the  appellants. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  affixed  the  official  seal  of  said  District  Court  at 
Seattle,  in  said  District,  this  29  day  of  September, 
1945. 
[Seal]  MILLARD  P.  THOMAS, 

Clerk 
By  PERCY  MADDUX 
Deputy 
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[Endorsed]:  No.  11150.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Eugene  E. 
Hitch  and  A.  W.  Hall,  Appellants,  vs.  Puget  Sound 
Bridge  &  Dredging  Co.,  Inc.,  a  Corporation,  John 
A.  Rumsey,  a  sole  trader  doing  business  as  Rumsey 
&  Co.,  together  doing  business  as  Rumsey  Puget 
Sound,  a  Copartnership,  Appellees.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Washington,  Northern  Division. 

Filed  October  4,  1945. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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IN  THE 

UNITED  STATES 
CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 

Eugene  E.  Ritch  and  A.  W.  Hall, 

Appellants, 

vs. 

PuGET  Sound  Bridge  &  Dredging  Co., 
Inc.,  a  corporation;  John  A.  Rumsey,  )  No.  11150 
a  sole  trader  doing  business  as  Rumsey 
&  Co.,  together  doing  business  as  Rum- 
sey Puget  Sound,  a  copartnership, 

Appellees. 

Upon  Appeal  from  the  District  Court  of  the 

United  States  for  the  Western  District  of 

Washington,  Northern  Division. 


APPELLANTS'  OPENING  BRIEF 


JURISDICTION 

Neither  the  jurisdiction  of  the  District  Court  to 
try  this  action  nor  of  the  Circuit  Court  of  Appeals, 
Ninth  Circuit,  to  entertain  this  appeal  is  in  dispute. 

Complying  with  Rule  20,  Section  2  (b),  however, 
appellants  make  the  following  statement  regarding 
the  jurisdiction: 

(1)  Appellants  rely  upon  the  United  States  Statute 
to  be  found  in  United  States  Code  Annotated,  Title 


28,  Section  41  and  Supplement  (Judicial  Code,  sec- 
tion 24,  amended),  which  confers  upon  the  district 
courts  original  jurisdiction  in  controversies  arising 
under  the  Constitution  or  laws  of  the  United  States 
and  involving  more  than  $3,000.00,  and  also  original 
jurisdiction  in  all  suits  and  proceedings  arising  under 
any  law  regulating  interstate  commerce  (Subsections 
1  and  8). 

Appellant's  action  involves  not  only  interpretation 
of  a  Federal  law  and  more  than  $3,000.00,  but  it  is 
brought  under  the  Fair  Labor  Standards  Act,  U.  S. 
C.  A.  Title  29,  sections  201-218  inclusive,  passed  by 
the  Congress  of  the  United  States  in  1938,  which  is 
a  law  regulating  commerce  between  the  states.  The 
basic  questions  of  law  and  fact  in  the  trial  court,  as 
well  as  upon  appeal,  are  whether  or  not  the  claimants 
represented  by  the  appellants  were  engaged  in  com- 
merce or  in  the  production  of  goods  for  commerce 
within  the  meaning  of  the  words  as  used  in  that 
Act. 

Actions  under  the  Fair  Labor  Standards  Act  are 
governed  by  Section  216  (b)  of  the  above  code  and 
title,  which  provides: 

"Any  employer  who  violates  the  provisions 
of  section  6  or  section  7  (206  or  207  U.S.C.A.) 
of  this  Act  shall  be  liable  to  the  employee  or 
employees  affected  in  the  amount  of  their  unpaid 
minimum  wages,  or  their  unpaid  overtime  com- 
pensation, as  the  case  may  be,  and  in  an  ad- 
ditional equal  amount  as  liquidated  damages. 
Action  to  recover  such  liability  may  be  main- 
tained in  any  court  of  competent  jurisdiction  by 
any  one  or  more  employees  for  and  in  behalf  of 


himself  or  themselves  and  other  employees  simi- 
larly situated,  or  such  employee  or  employees 
may  designate  an  agent  or  representative  to 
maintain  such  action  for  and  in  behalf  of  all 
employees  similarly  situated.  The  court  in  such 
action  shall,  in  addition  to  any  judgment  awarded 
to  the  plaintiff  or  plaintiffs,  allow  a  reasonable 
attorney's  fee  to  be  paid  by  the  defendant,  and 
costs  of  the  action." 

(2)  The  validity  of  the  Fair  Labor  Standards  Act 
is  not  involved. 

(3)  To  show  the  jurisdictional  facts  relied  upon 
we  must  necessarily  refer  to  the  whole  complaint 
(Record  pages  1-22)*  because  of  the  number  of 
causes  of  action,  with  repetition  of  the  jurisdictional 
facts,  each  claimant's  duties,  which  he  contends  bring 
him  within  the  scope  of  the  Fair  Labor  Standards 
Act,  being  set  out  in  a  different  cause  of  action. 

The  first  cause  of  action  (R.  2-4)  is  typical  of  all 
of  the  causes  of  action,  alleging  in  paragraph  I  the 
identity  of  the  defendants  (appellees),  location  of  the 
work  at  the  Puget  Sound  Navy  Yard,  Bremerton, 
Washington,  and  the  contract  with  the  United  States 
Navy  Department;  in  paragraph  II  the  duties  of  the 
particular  claimant;  in  paragraph  III  the  Fair  Labor 
Standards  Act;  and  in  paragraph  IV,  the  ultimate 
fact  pleaded  in  each  cause  of  action  that  by  reason 
of  his  duties  the  claimant  was  engaged  in  interstate 
commerce  or  in  the  production  of  goods  for  commerce 


*  Hereafter,  for  the  sake  of  brevity,  we  shall  refer 
to  the  Record  with  the  letter  "R"  only,  followed  by 
the  page  number  or  numbers. 


between  the  states  or  from  the  State  of  Washington 
to  places  outside  thereof  under  the  terms  and  defini- 
tions of  the  act,  and  that  the  employer  violated  the 
provisions  thereof  with  reference  to  his  rate  of  pay 
for  over-time  work. 

Each  cause  of  action  was  assigned  to  the  two 
plaintiffs.  The  assignments  were  introduced  in  evi- 
dence at  the  trial  and  are  admitted  in  the  Agreed 
Statement  of  Facts  (R.  49). 

This  appeal  was  taken  and  perfected  within  the 
time  limited  by  law  and  appellants  now  invoke  the 
jurisdiction  of  this  court  to  hear  and  determine  it. 

STATEMENT  OF  THE  CASE 

The  Agreed  Statement  of  Facts  on  Appeal  (R. 
47-52)  is  probably  as  concise  an  abstract  of  the  case 
as  may  be  made,  and  Appellants'  Statement  of  Points 
on  Appeal  (R.  45-47)  presents  the  points  involved  as 
succinctly  as  possible,  but  it  may  be  helpful  to  the 
Court  to  refer  in  this  brief  to  the  most  salient  facts 
and  contentions. 

I. 

Appellees  were  contractors  engaged  in  new,  addi- 
tional and  repair  construction  work  for  the  United 
States  Navy  Department  at  the  Puget  Sound  Navy 
Yard  in  Bremerton,  Washington,  under  Navy  Fixed- 
Fee  Cost-Plus  Contract  No.  NOY4446  (R.  47), 
through  which  contract  the  United  States  Govern- 
ment is  affected  with  a  sufficient  interest  in  the  out- 
come of  the  case  to  defend  the  suit  by  means  of  the 
services  of  the  United  States  District  Attorney. 

Appellants    were    white-collar    workers    on    this 


$6,000,000  project.  Four  per  cent  of  the  construction 
materials  used  were  shipped  into  the  State  of  Wash- 
ington (R.  49).  A.  W.  Hall,  Ralph  0.  Lund,  Paul 
Mehner,  Glenn  E.  Tyler  and  A.  W.  Torn  were  drafts- 
men, engaged  in  designing  and  laying  out  the  various 
parts  of  the  construction  work.  John  W.  Jameson, 
Henry  I.  Mayer  and  Wm.  J.  Sheffield  were  timekeep- 
ers, engaged  in  keeping  the  time  of  all  who  worked 
upon  the  project. 

Although  all  the  laborers  and  foremen  on  this  huge 
piece  of  construction  were  paid  at  the  rate  of  time 
and  one-half  for  their  overtime  in  excess  of  forty 
hours  weekly,  the  few  white-collar  workers  were  paid 
at  the  rate  of  time  and  one-tenth.  The  Statement  of 
Facts  (R.  50)  sets  forth  the  undisputed  amounts  of 
overtime  pay,  exclusive  of  liquidated  damages,  costs 
and  attorney's  fees,  due  these  claimants  if  they 
should  be  held  to  have  been  engaged  in  interstate 
commerce  or  in  the  production  of  goods  for  com- 
merce, and,  in  the  case  of  A.  W.  Hall  only,  not 
exempt  from  the  terms  of  the  Act. 

The  principal  contention  of  these  claimants  as 
a  group  is  that  all  of  them  were  engaged  in  inter- 
state commerce  because  they  were  employed,  together 
with  all  the  other  workers  on  the  project,  in  adding 
to  and  improving  the  existing  facilities  of  a  great 
instrumentality  of  commerce,  the  Puget  Sound  Navy 
Yard,  situated  in  the  navigable  waters  of  Puget 
Sound,  to  whose  piers  the  markets  of  the  world  send 
their  cargoes  of  materials  for  the  use  of  the  United 
States  Navy  and  from  which  the  newly  built  and 
repaired  ships  of  the  United  States  Navy,  both  war- 
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ships  and  supply  ships,  set  out  for  every  foreign  and 
domestic  port. 

Question  No.  1 
The  first  question,  therefore,  is:  Did  the  con- 
struction under  this  contract  constitute  such  improve- 
ment to  an  already  existing  instrumentality  of  com- 
merce that  all  the  persons  employed  thereon,  regard- 
less of  the  nature  of  their  duties,  were  engaged  in 
interstate  commerce  within  the  meaning  of  the  Fair 
Labor  Standards  Act? 

n. 

A  secondary  part  of  this  contention  is  that  the 
workers  upon  this  construction  project,  improving, 
as  it  did,  the  facilities  of  the  Navy  for  the  production 
of  ships  and  marine  equipment,  were  engaged  in 
tasks  necessary  to  the  production  of  goods  for  com- 
merce. 

Question  No.  2 

The  second  question,  therefore,  is:  Granted  that 
the  primary  purpose  of  the  United  States  building 
and  repair  yard  is  to  build  and  repair  warships,  is 
not  the  function  of  supply  and  shipment  of  marine 
materials  and  ships  to  various  ports  important 
enough  so  that  persons  engaged  in  improving  the 
supply  and  shipment  facilities  are  employed  in  work 
necessary  or  helpful  to  the  production  of  goods  for 
commerce,  i.e.,  ships  and  marine  equipment? 

III. 

The  third  contention  is  a  narrower  one :  That  these 
claimants,  by  nature  of  their  individual  duties,  were 
engaged  in  interstate  commerce.    Four  per  cent  of 


the  materials  used  in  the  construction  work  were 
ordered  and  received  from  outside  the  State  of  Wash- 
ington. That  amounted  to  $240,000,  certainly  not 
an  unsubstantial  amount.  The  draftsmen  estimated 
the  amounts  of  materials  to  be  ordered  and  submitted 
their  estimates  to  the  purchasing  agent  of  the  re- 
spondent company,  who  placed  the  orders.  On  receipt, 
the  draftsmen  checked  the  supplies  as  to  quality  and 
inspected  the  record  as  to  such  materials,  also  doing 
inspection  and  field  engineering  work  during  the 
installation  of  the  materials,  with  some  supervision 
over  the  installation  (R.  51).  They  also  designed 
and  did  the  lay-out  work  on  all  the  construction, 
including  the  piers  and  the  railroad  system  which 
was  an  integral  part  of  the  new  Pier  No.  3. 

The  timekeepers  kept  the  time  of  the  draftsmen 
and  all  others  on  the  project,  including  the  workmen 
and  foremen,  all  of  whom  were  continuously  work- 
ing with  and  upon  the  four  percent  of  out-of-state 
materials. 

Question  No.  3 

Were  these  claimants,  by  the  nature  of  their  indi- 
vidual duties,  as  outlined  above,  engaged  in  inter- 
state commerce  within  the  meaning  of  the  Fair  Labor 
Standards  Act? 

IV. 

The  fourth  contention  relates  to  only  two  of  the 
timekeepers,  William  J.  Sheffield  and  Henry  I. 
Mayer,  who  worked  upon  the  swing  shift,  and  actu- 
ally, as  a  part  of  their  regular  duties,  received, 
checked  in,  receipted  for  and  oversaw  the  unloading 
of  all  materials,  both  intra-state  and  interstate,  that 
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arrived  on  the  project  during  their  hours  of  work 
(R.  50).  They  had  no  record  of  the  amount  of  such 
shipments,  and  the  employer  introduced  none  al- 
though conceding  their  duties  in  this  regard.  The 
two  men  testified  that  they  handled  a  considerable 
number  of  such  interstate  shipments. 

Question  No.  4 

The  question  is,  of  course,  whether  such  activities 
placed  these  two  men  in  interstate  commerce  even 
if  none  of  the  other  claimants  was  so  engaged. 

V. 

In  a  separate  category  is  the  case  of  A.  W.  Hall, 
whom  the  appellees  claimed  to  be  exempt  from  the 
Act  as  a  bona  fide  executive,  administrative  or  pro- 
fessional worker.  We  bring  this  up  as  our  fifth  ques- 
tion, although  according  to  the  decisions  the  burden 
of  proof  regarding  exemptions  is  upon  the  person 
asserting  them. 

A.  W.  Hall  was  employed  from  January  12,  1941, 
to  April  8,  1941,  simply  as  a  draftsman.  It  is  not 
claimed  that  he  was  exempt  during  this  period.  There- 
after, until  May,  1942,  he  was  given  the  title  of  "head 
draftsman"  and  his  duties,  according  to  the  evidence 
of  the  appellees,  were  approximately  50%  super- 
visory over  the  other  draftsmen  and  50%  manual 
designing  and  drafting  of  the  same  nature  as  the 
duties  of  those  whom  he  supervised.  There  is  no 
evidence  as  to  whom  he  assisted,  or  that  he  was  a 
graduate  or  professional  engineer,  or  that  he  had  the 
right  to  hire  and  fire  personnel,  or  any  administrative 
or  professional  capacities  other  than  supervision  of 


the  other  draftsmen.  All  the  draftsmen  worked  under 
the  supervision  of  the  Superintendent  and  the  Resi- 
dent Engineer  (R.  51). 

Question  No.  5 

The  question  is  whether  or  not  during  the  second 
period  of  his  work,  from  April  8,  1941,  to  May  1, 
1942,  A.  W.  Hall  came  under  the  exemptions  of  the 
Act  because  he  was  a  bona  fide  executive,  adminis- 
trative or  professional  worker. 

SPECIFICATIONS  OF  ERROR 

For  the  sake  of  brevity  we  hope  we  may  be  per- 
mitted to  list  together  as  one  error  the  entry  of  each 
of  the  Findings  of  Fact  of  the  Trial  Court,  since  they 
are  exactly  the  same  as  to  all  eight  causes  of  action: 

SPECIFICATION  OF  ERROR  NO.  1:  The  Trial 
Court  erred  in  entering  Findings  of  Fact  Nos.  I  to 
VIII  inclusive,  to  the  effect  that  the  several  claim- 
ants were  not  engaged  in  interstate  commerce  (R. 
32-33). 

SPECIFICATION  OF  ERROR  NO.  2:  The  Trial 
Court  erred  in  entering  the  Conclusion  of  Law  based 
upon  such  findings  (R.  34). 

SPECIFICATION  OF  ERROR  NO.  3:  The  Trial 
Court  erred  in  dismissing  appellants'  action  as  to 
each  and  all  of  the  separate  claimants  represented 
by  appellants  here   (R.  38-39). 

Broadly  speaking,  these  assignments  constitute  but 
one  general  error:  The  error  of  interpreting  too  nar- 
rowly the  phrase  ''engaged  in  commerce  or  in  the 
production  of  goods  for  commerce"  as  used  in  the 
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Fair  Labor  Standards  Act,  and  in  holding  "that  the 
dock  and  dock  structures  which  were  being  built  by 
these  plaintiffs  as  employees  of  the  defendants  were 
not  instrumentalities  of  commerce  *  *  *  "  (Court's 
Decision,  R.  41). 

Since  all  assignments  of  error  are  essentially  one, 
we  find  it  impossible  to  segregate  our  argument  as 
to  the  entry  of  the  findings,  conclusions  and  judg- 
ment, and  must  discuss  all  together,  bearing  in  mind 
that  the  error  of  the  Honorable  Trial  Court  relied 
upon  by  the  appellants  on  appeal  was  his  application 
of  the  law  to  the  facts,  which  were  never  seriously 
in  dispute,  as  pointed  out  in  our  Statement  of  Points 
on  Appeal   (R.  46). 

ARGUMENT 

The  questions  involved  have  already  been  sum- 
marized in  our  Statement  of  the  Case  (supra^  pages 
4-9).  We  shall,  therefore,  address  our  argument  to 
them  seriatim. 

I.  Were  the  Extensions  and  Improvements  Built  at  the 
Puget  Sound  Navy  Yard  Such  Construction  Upon  An 
Already  Existing  Instrumentality  of  Commerce  That 
All  the  Claimants  Were  Engaged  In  Interstate  Com- 
merce? 

The  Statute 

The  Fair  Labor  Standards  Act  of  1938,  U.S.C.A. 
Title  29,  Section  207,  p.  485,  provides: 

"Sec.  207.    Maximum  hours. 

"(a)  No  employer  shall,  except  as  otherwise 
provided  in  this  section,  employ  any  of  his  em- 
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ployees  who  is  engaged  in  commerce  or  in  the 
production  of  goods  for  commerce 

^'(1)    (Inapplicable). 

"(2) 

"(3)  For  a  workweek  longer  than  forty  hours 
after  the  expiration  of  the  second  year  from 
such  date,  unless  such  employee  receives  com- 
pensation for  his  employment  in  excess  of  the 
hours  above  specified  at  a  rate  not  less  than 
one  and  one-half  times  the  regular  rate  at  which 
he  is  employed." 

Section  203,  p.  447,  provides: 

"Commerce  means  trade,  commerce,  transpor- 
tation, transmission,  or  communication  among 
the  several  States  or  from  any  State  to  any 
place  outside  thereof." 

The  Trial  Court  was  of  the  opinion  that  the 
United  States  Navy  was  not  engaged  in  commerce, 
and  in  the  ordinary  commercial  sense  and  under- 
standing of  the  term,  that  may  be  true,  but  no  one 
can  gainsay  that  the  United  States  Navy  is  engaged 
in  transportation  on  an  extensive  scale,  between  the 
different  states  and  foreign  countries  and  that  its 
Navy  Yards  furnish  the  facilities  by  which  it  operates 
such  transportation. 

Goods  moving  interstate  for  the  convenience  of 
the  United  States  Government  are  not  exempted  from 
the  Act.  Clyde  v.  Broderick  (CCA.  10,  July  26, 
1944)  144  F.(2d)  348.  Simkins  v.  Elmhurst  Con^ 
tracting  Co.,  46  N.Y.S.(2d)   26. 

The  Fair  Labor  Standards  Act  applies  to  transpor- 
tation  by   the    Government  itself   in    its   sovereign 
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capacity.  Timberlake  v.  Day  &  Zimmerman  (D.  C. 
Iowa)  49  F.  Supp.  28. 

The  evidence  in  this  case  was  to  the  effect  (R.  48) 
that  vast  transportation  facilities,  in  addition  to  the 
actual  salt  water  piers,  were  being  provided  for  by 
the  work  of  these  claimants,  among  others ;  that  these 
consisted  of  a  whole  railroad  system  which  was  tied 
in  with  the  general  Navy  Yard  railroad  system  and 
connected  with  the  commercial  car  landing  of  the 
City  of  Bremerton.  Tracks  were  completed  on  the 
pier  while  the  job  was  in  progress,  having  been  de- 
signed and  laid  out  by  the  draftsmen  who  are  claim- 
ants here,  and  ordinary  railroad  cars  of  common  car- 
riers were  used  on  the  tracks  to  unload  materials, 
four  per  cent  of  which,  it  must  be  remembered,  were 
ordered  and  received  from  outside  the  State  of  Wash- 
ington. 

The  "Instrumentality  of  Commerce"  Cases 

Not  many  cases  have  been  decided  upon  the  "in- 
strumentality of  commerce"  theory,  as  it  happens 
that  by  far  the  largest  number  of  cases  come  up 
under  the  "production  of  goods  for  commerce"  phrase 
rather  than  the  "engaged  in  commerce"  phrase.  This 
is  natural,  no  doubt,  in  a  manufacturing  nation.  It 
may  be  remarked  here,  in  passing,  that  the  courts 
have  been  inclined  to  give  the  broadest  possible 
interpretation  to  the  "goods  for  commerce"  phase 
of  the  act,  while  tending  to  scrutinize  more  closely 
the  contention  that  the  claimant  was  "engaged  in 
commerce,"  this  no  doubt  because  of  the  exemption 
of  the  employees  of  common  carriers  engaged  in  the 
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actual  work  of  transportation  (Sections  213a-4,  a-9 
&  213b). 

Out  of  the  number  of  cases  construing  the  phrase, 
"engaged  in  commerce,"  the  number,  then,  concerned 
with  instrumentalities  of  commerce  has  been  small. 
Nor  are  there  many  cases  dealing  with  construction 
work.  However,  in  those  that  do  exist  distinctions 
have  been  made  between  (1)  original  construction 
as  opposed  to  repairs  or  extension  and  (2)  ordinary 
buildings  or  structures  as  against  those  which  are 
instrumentalities  of  commerce. 

Two  cases  involving  instrumentalities  of  com- 
merce as  such  have  come  before  the  United  States 
Supreme  Court. 

Overstreet  v.  North  Shore  Corporation^  63  S.  Ct. 
494,  318  U.S.  125,  holds  that  a  drawbridge  over  a 
navigable  waterway,  and  the  toll  road  of  which  it  is 
a  part,  connecting  with  an  interstate  highway,  are 
instrumentalities  of  commerce,  and  persons  engaged 
in  operating  the  bridge,  repairing  the  bridge  and  road 
and  selling  and  collecting  toll  tickets  are  engaged 
in  interstate  commerce  because  they  are  so  closely 
related  to  the  interstate  passage  of  persons  and  goods 
that  they  must  be  within  the  contemplation  of  the 
Act.  The  defendant  in  this  case  argued  that  he  was 
not  engaged  in  commerce  himself  but  only  in  pro- 
viding facilities  for  others  who  were  so  engaged,  but 
the  Court  said  these  objections  were  not  well  taken. 

For  authority  on  which  to  decide  this  case,  the 
High  Court  went  back  to  the  Employers'  Liability 
cases  and  declared  an  analogy,  referring  to  the  case 
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of  Pedersen  v.  Delaware^  Lackawanna  &  Western 
Railroad  Company,  33  S.  Ct.  648,  229  U.S.  146,  in 
which  an  employee  carrying  a  sack  of  bolts  on  his 
way  to  a  bridge  he  was  helping  to  repair,  was  killed 
by  an  intra-state  carrier  on  another  bridge.  He  was 
held  to  be  engaged  in  interstate  commerce  because 
he  was  keeping  an  instrumentality  of  commerce  in 
repair  and  was  killed  in  the  course  of  his  employ- 
ment. 

Pedersen  v.  J.  F.  Fitzgerald,  63  S.  Ct.  558,  318 
U.S.  740,  742,  went  a  step  farther  than  the  Over- 
street  case  in  holding  (without  opinion)  that  persons 
building  new  abutments  on  railroad  bridges,  even 
though  not  necessary  nor  used  in  any  way  during 
the  course  of  the  work  being  performed,  the  running 
of  trains  being  entirely  independent  thereof,  were 
engaged  in  commerce.  On  the  authority  of  the  Over- 
street  case,  supra,  the  Supreme  Court  reversed  the 
New  York  Court  of  Appeals,  who  had  been  of  the 
opinion  that  such  construction  was  not  covered  by 
the  Act,  43  N.E.(2d)   83. 

Slaver  v.  Wathen  (CCA.  4,  1944)  140  F.(2d)  258. 

The  employer  leased  a  pier,  repaired  barges  tied 
to  it.  The  employee  was  a  night  watchman.  The 
Court  said:  "The  barges  operated  by  Wathen  moved 
in  interstate  commerce  and  they  therefore  were 
instrumentalities  of  interstate  commerce."  The  em- 
ployee was  held  to  be  in  interstate  commerce. 

Walling  v.  New  Orleans  Private  Patrol  Service 
(D.C  La.)  57  F.  Supp.  143,  held  that  watchmen  and 
guards  employed  by  private  patrol  services  guarding 
essential    instrumentalities    of    interstate   commerce 
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such  as  wharves,  ships  and  other  facilities  of  steam- 
ship companies,  were  engaged  in  interstate  com- 
merce. 

Walling  v.  Patton-Tulley  Transportation  Co,  CCA. 
6,  Apr.  8,  1943)  134  F.(2d)  945.  The  plaintiffs 
were  employees  working  on  dike  and  revetment  con- 
struction in  the  Missouri  and  Mississippi  Rivers 
under  contracts  of  their  employer  with  the  United 
States.  It  was  held  that  an  employee  is  engaged  in 
interstate  commerce  if  he  is  working  upon  an  instru- 
mentality of  interstate  commerce.  The  objection  was 
made  that  this  was  the  construction  of  a  facility  not 
yet  employed  in  interstate  commerce,  but  the  court 
said : 

"The  short  answer  is  that  the  Mississippi 
River  has  been  a  highway  of  interstate  com- 
merce since  states  were  first  carved  out  of  its 
contributory  territory,  and  so  the  reasoning  that 
construction  upon  a  highway  not  yet  utilized 
for  interstate  commerce  is  not  work  in  interstate 
commerce  does  not  apply." 

With  equal  force  we  may  argue  that  Puget  Sound 
has  been  a  highway  of  interstate  commerce  for  a 
long,  long  time  and  the  Puget  Sound  Navy  Yard  has 
been  situated  upon  that  highway  for  a  great  many 
years,  and  these  Navy  Yard  improvements,  even  the 
new  installations,  touch  upon  and  are  a  part  of  that 
highway  of  commerce  and  facilitate  the  movement 
of  the  Navy's  ships  and  barges,  as  well  as  the  barges 
of  railway  cars  which  came  to  rest  there  and  dis- 
charged their  cargoes  even  during  the  construction 
period  (R.  48). 
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The  trial  court,  however,  rejected  this  theory,  on 
the  authority  of  the  case  from  the  Southern  District 
of  New  York,  then  newly  decided,  entitled  Joseph  A. 
Brue,  et  at.  v.  J.  Rich  Steers,  Inc.,  et  al.y  now  reported 
in  60  F.  Supp.  at  page  668. 

That  case  proceeded  upon  the  narrowest  possible 
view  of  the  situation.  The  plaintiff  was  an  inspector 
of  concrete  work  on  a  Navy  dry  dock.  The  court 
decided  the  case  on  the  basis  of  previous  decisions 
regarding  original  construction  of  ordinary  buildings^ 
and  rejected  the  "instrumentality  of  commerce'^ 
theory  together  with  the  case  of  Walling  v.  Patton 
Tulley,  supra,  but  the  peculiar  part  of  this  decision 
is  that  it  lays  stress  upon  the  Interpretative  Bulletin 
No.  5,  issued  by  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor,  and  states  that 
great  weight  should  be  given  to  administrative  inter- 
pretations, quoting  approvingly  Section  12  of  the 
Bulletin  which  states  that  "employees  of  local  con- 
struction contractors  generally  are  not  engaged  in 
interstate  commerce  and  do  not  produce  any  goods 
which  are  shipped  or  sold  across  State  lines,"  while 
completely  ignoring  Section  13  of  the  same  Bulletin 
which  follows  immediately  thereafter  and  reads: 

"Employees  of  contractors  engaged  in  main- 
taining, repairing  or  reconstructing  railroads, 
ships,  highways,  bridges,  pipe  lines,  navigable 
waters  of  the  United  States,  or  other  essential 
instrumentalities  of  interstate  or  foreign  com- 
merce would  seem  to  be  engaged  in  interstate 
commerce  and  subject  to  the  Act  *  *  *  " 

In  Bulletin  G-162  of  the  Wage  and  Hour  Division, 
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entitled,  "Applicability  of  the  Fair  Labor  Standards 
Act  to  Employees  of  Building  and  Construction  Con- 
tractors," the  Administrator,  in  paragraph  II,  states : 

"The  Division  does  not  take  a  definite  position 
concerning  the  status  under  the  Act  of  employ- 
ees engaged  in  the  original  construction  of  essen- 
tial instrumentalities  of  interstate  commerce." 

In  other  words,  the  Administrator  has  expressed 
no  opinion  on  this  question.  He  goes  further,  in  this 
Bulletin  G-162,  paragraph  IV,  however,  to  define 
"essential  instrumentalities  of  commerce"  as  follows: 

"Railroad  tracks,  equipment  and  facilities; 
highways;  city  streets  over  which  interstate 
commerce  regularly  travels;  rivers,  streams, 
harbors  and  other  waterways  used  more  or  less 
regularly  in  the  interstate  transportation  of 
goods;  bridges  over  which  interstate  commerce 
more  or  less  regularly  travels;  pipe  lines  used 
for  the  interstate  transportation  of  liquids  and 
gas;  dams,  the  effects  of  which  is  to  enhance 
and  improve  navigable  waters  as  instrumentali- 
ties of  commerce;  wharves  and  docks  which 
directly  facilitate  the  movement  of  goods  in  inter- 
state commerce;  telephone  and  transmission 
lines;  telephone  exchanges;  telephone  buildings 
and  post  offices.  This  list  is  not  intended  to  be 
exhaustive  *  *  *" 

The  appellants  on  this  point  are  contending  for  a 
broad  interpretation  of  the  Act,  one  which  will  carry 
out  the  beneficent  purposes  of  the  Congress  in  pro- 
moting better  labor  conditions,  shorter  hours,  a 
spreading  of  the  work  and  uniform  methods  of  com- 
puting overtime  pay,  this  uniformity  being  very  im- 
portant in  preventing  labor  unrest  and  dissatisfac- 
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tion  between  different  groups  working  for  the  same 
employer.  One  need  look  no  farther  than  the  instant 
case  for  an  example  of  the  unfairness  of  different 
wage  scales,  where,  on  a  $6,000,000  project  conducted 
on  the  generous  scale  well  known  to  cost-plus  con- 
tracts, some  few  workers,  not  exceeding  fifteen  or 
sixteen  persons,  were  singled  out  for  economy  meas- 
ures totaling  approximately  $5,000  in  savings.  It  is 
as  if  someone  wished  to  be  able  to  point  to  some 
isolated  spot  where  economy  had  reigned.  That  it  is 
our  own  Government,  which  passed  the  Fair  Labor 
Standards  Act  and  has  been  rigid  in  its  standards 
of  compliance  for  private  employers,  who  should  have 
instituted  and  who  now  defends  this  discriminatory 
policy  on  a  contract  where  it  is  obligated  to  make  the 
payment,  seems  inconsistent  and  highly  ironical. 

A  broad  interpretation  of  the  Act,  by  which  these 
claimants  may  be  held  covered  because  they  were 
engaged  upon  an  instrumentality  of  commerce,  would 
cure  this  anomalous  situation.  No  appellate  court, 
so  far  as  we  have  been  able  to  find,  has  yet  passed 
upon  this  exact  question,  so  this  Honorable  Court  is 
free  to  take  the  broad  view  if  it  is  so  inclined. 

There  are  many  cases  giving  a  liberal  interpreta- 
tion to  the  Fair  Labor  Standards  Act.   See: 

Walling  v.  Jacksonville  Paper  Co.,  63  S.  Ct.,  332, 
317  U.S.  564,  87  L.  ed.  460,  in  which  the  Supreme 
Court  laid  down  the  principle  that  ''It  is  clear  that 
the  purpose  of  the  Act  was  to  extend  Federal  control 
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in  this  field  throughout  the  farthest  reaches  of  the 
channels  of  interstate  commerce." 

Pickett  V.  Union  Terminal  Co,  and 

WilHams  v.  Jacksonville  Terminal  Co.y  62 
S.  Ct.  659,  315  U.S.  386; 

Walling  v.  Mutual  Wholesale  Food  &  Sup- 
ply Co.  (CCA.  8,  Minn.  1944)  141  F. 
(2d)  331; 

Fleming  v.  American  Stores  Co.  (D.C  Pa. 
1941)  42  F.  Supp.  511. 

The  application  of  the  fair  statements  contained  in 
those  and  other  cases  to  the  claims  involved  here,  in 
a  practical  and  common-sense  way,  is  all  that  is  nec- 
essary, and  the  case  seems  to  be  of  first  impression 
in  an  appellate  court. 

II.  Were  the  Appellants  Engaged  In  the  Production  of 
Goods  for  Commerce,  i.  e.,  Ships  and  Marine  Equip- 
ment? 

The  Statute 

Further  referring  to  the  text  of  the  Fair  Labor 
Standards  Act,  U.S.C.A.,  Title  29,  Section  203  (i) 
provides : 

"  'Goods'  means  goods  {including  ships  and 
murine  equipment),  wares,  products,  commodi- 
ties, merchandise,  or  articles  or  subjects  of  com- 
merce of  any  character,  or  any  part  or  ingre- 
dient thereof,  but  does  not  include  goods  after 
their  delivery  into  the  actual  physical  possession 
of  the  ultimate  consumer  thereof  other  than  a 
producer,  manufacturer,  or  processor  thereof." 
(Italics  ours) 

while  Section  203 (j)  provides: 

"  'Produced'  means  produced,  manufactured, 
mined,  handled,  or  in  any  other  manner  worked 
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on  in  any  State ;  and  for  the  purposes  of  this  Act 
an  employee  shall  be  deemed  to  have  been  en- 
gaged in  the  production  of  goods  if  such  em- 
ployee was  employed  in  producing,  manufactur- 
ing, mining,  handling,  transporting,  or  in  any 
other  manner  working  on  such  goods,  or  in  any 
process  or  occupation  necessary  to  the  production 
thereof,  in  any  State."  (Italics  ours) 

Taking  these  two  sub-sections  together  we  may  see 
how  really  broad  is  the  meaning  of  "the  production 
of  goods  for  commerce,"  as  the  term  is  used  in  the 
Act,  and  the  courts  have  not  been  slow  to  extend  the 
meaning  to  the  farthest  reaches  of  production. 

We  have  found  no  cases  in  point  on  the  facts  here, 
but  one  of  the  broadest  interpretations  of  this  clause 
is  to  be  found  in  the  Supreme  Court  case  of  Arnfiour 
&  Co.  V.  Wantock,  65  S.  Ct.  165  (Adv.  Sheets),  in 
which  it  was  held  that  a  private  fire  fighting  force  at 
a  soap  company  in  Chicago  which  produced  goods  for 
commerce,  men  who  had  nothing  to  do  with  producing 
goods  for  commerce  and  were  not  night  watchmen, 
were  necessary  to  the  production  of  goods  for  com- 
merce and  covered  by  the  Act. 

It  is  under  such  a  broad  interpretation  that  night 
watchmen  and  maintenance  men,  both  as  employees 
of  producing  plants  and  employees  of  landlords  whose 
tenants  produce  goods  for  commerce,  have  been  held 
necessary  to  the  production  of  goods  for  commerce. 

Fleming  v.  Atlantic  Co.  (D.C.  Ga.)  40  F.  Supp. 
654,  holds  clerical  help,  maintenance  and  repair  men 
so  covered. 

Walling  v.  American  Stores  Co.  (CCA.  3,  1943) 
133  F.  (2d)  840,  applies  the  principle  to  maintenance 
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men,     janitors  and  warehousemen,  receiving  clerks, 
office  employees  and  shipping  clerks. 

Fleming  v,  Kirschbaum  Co.  (CCA.  3,  1941)  124 
F.(2d)  567,  applies  this  section  to  all  building  main- 
tenance employees,  elevator  operators  and  firemen, 
where  a  number  of  the  employer's  tenants  manufac- 
tured goods  shipped  in  interstate  commerce. 

Allen  V.  Moe  (D.C  Ida.  1941)  39  F.  Supp.  5,  held 
that  a  plaintiff  employed  by  contractor  who  cut  logs 
and  delivered  them  afloat  to  match  company  to  be 
processed  into  match  blocks  and  matches  to  be  sold 
in  interstate  commerce  was  engaged  in  the  production 
of  goods  for  commerce. 

Divine  v.  Levy  (D.C.  La.  1941)  39  F.  Supp.  44, 
applied  the  Act  to  common  laborer  employed  in  the 
erection  of  drilling  rigs  for  a  small  oil  producer  al- 
though most  of  the  oil  was  sold  within  the  state,  say- 
ing that  the  laborer  took  the  first  step  in  the  inter- 
state movement  of  the  oil. 
See  also : 

Fleming  v.  Arsenal  Building  Corporation^  125  F. 
(2d)  278.  Maintenance  and  service  employees  of 
building  covered. 

Hart  V.  Gregorij  (N.  Car.  1940)  10  S.E.(2d)  644. 
Night  watchman  who  pumped  water  into  boilers  of 
lumber  mill  is  engaged  in  an  occupation  necessary  to 
production. 

Fleming  v.  Pearson  Hardwood  Flooring  Co.  (D.C 
Tenn.  1941)  39  F.  Supp.  300.  Another  night  watch- 
man held  covered. 

Murray  v.  Noblesville  Milling  Co.  (D.C.  Ind.  1942) 
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42  F.  Supp.  808,  covers  wheat  storage  elevator  em- 
ployees where  milling  as  well  as  storage  was  carried 
on  and  the  product  was  shipped  in  commerce. 

The  cited  cases  demonstrate  the  lengths  to  which 
the  courts  have  gone  in  holding  employees  necessary 
to  the  production  of  goods  for  commerce. 

It  is  our  contention  that  the  claimants  here  were 
engaged  in  an  initial  process  which  made  possible  the 
production  of  ships  and  marine  equipment,  and  that 
these  were  subjects  of  commerce,  and  also  instru- 
mentalities of  commerce. 

III.  Were  the  Claimants,  By  the  Nature  of  Their  Indi- 
vidual Duties,  Engaged  in  Interstate  Commerce  Be- 
cause of  Their  Connection  With  the  Interstate  Move- 
ment of  Materials? 

(1)  The  Draftsmen.  Were  these  employees,  be- 
cause they  estimated  the  amounts  of  materials  to  be 
ordered  by  the  purchasing  agent  and  checked  the  in- 
coming materials  for  quality  and  quantity,  so  closely 
related  to  the  movement  of  interstate  shipments  that 
they  were  **in  commerce?" 

(2)  The  Timekeepers.  One  of  the  timekeepers, 
John  W.  Jameson,  had  no  direct  connection  with  the 
interstate  movement  of  materials  (R.  50-51).  He 
merely  kept  the  time  of  others  who  did  have  such 
contact,  and  unless  he  may  be  held  to  have  been 
covered  on  one  of  the  broader  grounds  already  urged, 
it  is  doubtful  whether  his  cause  of  action  is  a  good 
one.  The  Court  could,  however,  in  taking  the  larger 
view,  also  decide  that  one  who  keeps  the  time  of  other 
persons  concerned  with  the  ordering,  receipt,  record 
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keeping,  unloading  and  otherwise  handling  of  inter- 
state shipments  is  likewise  engaged  in  commerce. 

The  other  two  timekeepers  will  be  discussed  sepa- 
rately under  the  next  heading,  because  their  connec- 
tion with  commerce  was  more  direct. 

The  Trial  Court  in  his  Decision  states  that  "it  is 
clear  that  these  plaintiffs  did  nothing  that  had  any 
casual  connection  with,  or  in  any  way  affected,  or  re- 
lated to,  the  movement  in  commerce  of  these  mate- 
rials" (R.  41).  It  appears  that  he  must  have  over- 
looked the  testimony  (R.  51)  that  it  was  the  drafts- 
men who  estimated  the  amounts  of  supplies  to  be 
ordered  and  submitted  their  estimates  to  the  pur- 
chasing agent,  who  placed  the  order.  After  the  sup- 
plies arrived  they  checked  for  quality  and  inspected 
the  record  as  to  such  materials.  Presumably  if  the 
quality  had  not  been  up  to  standard  or  if  the  ma- 
terials were  unsuitable,  they  would  have  been  sent 
back,  again  entering  the  channels  of  commerce. 

The  most  important  of  the  draftsmen's  duties,  apart 
from  their  technical  work  in  design  and  layout,  was 
their  part  in  the  ordering  of  materials.  How  would 
the  purchasing  agent  have  had  any  idea  what  to  order 
if  the  draftsmen  had  not  first  made  the  lists  to  con- 
form to  their  plans?  This  one  step  alone,  it  seems  to 
us,  is  sufficient  to  place  the  draftsmen  in  interstate 
commerce  as  to  the  four  per  cent  of  materials  that 
were  ordered  from  outside  the  state. 

See  Walling  v.  Jacksonville  Paper  Co.,  63  S.  Ct. 
332,  317  U.S.  564. 

The  question  then  arises  as  to  whether  or  not  four 
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per  cent  is  a  substantial  portion  of  materials  and  of 
the  employees'  time. 

This  Court  has  passed  upon  the  question  of  sub- 
stantiality in  the  case  of  Southern  California  Freight 
Lines  v.  McKeown,  in  cause  No.  10,873  on  April  21, 
1945,  148  F.(2d)  890.  In  that  case  it  was  stipulated 
that  7%  of  the  employee's  time  had  been  concerned 
with  interstate  commerce.  It  was  contended  that  this 
was  not  substantial.  This  Court  said : 

"It  is  apparent  that  if  there  had  been  a  cut 
of  7%  in  the  employee's  pay  check  it  would  not 
be  regarded  as  unsubstantial  or  de  minimis  by 
any  laborer  or  his  union.  Nor  would  a  reduction 
of  his  8-hour  day  of  7  % ,  that  is,  to  7  hours  and 
27  minutes,  be  regarded  as  unsubstantial.  No 
leader  of  a  labor  union  nor  its  members  would 
regard  such  a  reduction  of  the  labor  day  an  un- 
substantial gain.  *  *  *  However,  there  seems  no 
logical  reason  why  there  should  be  any  difference 
in  the  substantiality  of  the  amount  of  'affecting 
of  or  being  *in'  commerce  to  bring  employment 
under  either  act.  (Wagner  Act  or  Fair  Labor 
Standards  Act.) 

"In  this  connection  we  have  said  in  National 
Labor  Relations  Board  v.  Cowell  Portland  Ce- 
ment Co.,  108  F.(2d)  198,  201, 

"  'The  quantity  of  cement  shipped  out  of  state 
is  not  de  minimis  merely  because  it  is  but  a  small 
percentage  of  respondent's  total  sales  *  *  *.' 

"We  agree  with  the  opinion  of  the  Tenth  Cir- 
cuit in  New  Mexico  Public  Service  v.  Engel,  145 
F.  (2d)  636,  that  an  employee  occupied  in  inter- 
state commerce  in  an  enterprise  but  four  per 
cent  of  which  is  interstate,  and,  as  here,  con- 
tinuously engaged  therein,  is  substantially  en- 
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gaged  in  commerce  within  the  meaning  of  the 
Act.  *  *  *" 

The  cited  case,  New  Mexico  Public  Service  Co.  v. 
Engely  145  F.  (2d)  636,  holds  that  an  engineer  en- 
gaged in  the  manufacture  and  distribution  of  elec- 
tricity, none  of  which  was  transmitted  across  state 
lines,  but  approximately  four  per  cent  of  which  was 
sold  to  customers  engaged  in  both  intra  and  inter- 
state commerce  was  "engaged  in  commerce"  within 
the  Fair  Labor  Standards  Act,  because  so  closely  re- 
lated to  interstate  commerce  and  because  cessation 
would  interfere  with  the  free  movement  of  commerce ; 
that  Congress  intended  to  extend  Federal  control  in 
this  field  throughout  the  farthest  reaches  of  the  chan- 
nels of  commerce  and  the  courts  should  be  guided  by 
practical  considerations. 

We  believe  that  the  draftsmen  in  the  instant  case 
were  indispensable  to  the  procurement  of  the  goods 
that  moved  in  interstate  commerce  and  on  that  ground 
alone  should  be  entitled  to  recover. 

IV.  Were  the  Two  Timekeepers  Who  Actually  Received 
Interstate  Shipments  In  More  Favorable  Positions 
Than  the  Other  Claimants? 

The  Statement  of  Facts  (R.  50)  shows  that  Henry 
I.  Mayer  and  William  J.  Sheffield  worked  on  the  swing 
shift,  and,  because  there  was  no  material  clerk  on 
that  shift  during  a  part  of  that  time,  checked  in, 
receipted  for  and  oversaw  the  unloading  of  intra-state 
and  interstate  shipments  that  arrived  on  the  job 
during  their  hours  of  work.  No  evidence  was  intro- 
duced as  to  the  amounts  of  such  shipments,  the  claim- 
.  ants  testifying  that  they  handled  a  considerable  num- 
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ber  of  them.  They  also,  of  course,  had  the  usual  duties 
of  timekeepers  on  the  job. 

Walling  v.  Jacksonville  Paper  Co.,  63  S.  Ct.  332, 
317  U.S.  564,  affirmed  the  holding  of  the  Circuit  Court 
that  employees  who  are  engaged  in  the  procurement 
or  receipt  of  goods  from  other  states  are  engaged  in 
commerce  if  so  engaged  a  substantial  part  of  the  time. 
The  case  also  holds  that  goods  delivered  to  a  customer 
in  the  same  state  as  the  merchant  but  ordered  es- 
pecially from  outside  the  state  for  him  are  in  inter- 
state commerce  whether  they  come  direct  to  the  cus- 
tomer or  stop  in  transit  at  the  warehouse.  This  case 
from  the  Supreme  Court  would  seem  to  be  determina- 
tive of  these  questions,  but  there  are  many  others.  See : 

Walling  v.  Sanders   (D.C.  Tenn.  1942)   48 

F.  Supp.  9; 
Walling  v.  Craig  (D.C.  Minn.  1943)  53  F. 

Supp.  479; 
Eddings   v.    Southern  Dairies    (D.C.    S.C. 

1942)  42F.  Supp.  664; 
Jewel  Tea  Co.  v.  Willianis  (CCA.  10  1941) 
118  F.  (2d)  202. 
It  will  be  remembered  that  the  Statement  of  Facts 
shows  (R.  49)  that  most  of  the  out-of-state  materials 
came  to  Bremerton  directly  but  some  went  first  to 
the  defendant's  warehouse  in  Seattle  and  were  trans- 
ported to  Bremerton  as  needed.  The  above  cited  cases 
discuss  both  points  involved  here. 

On  actual  receipt  of  shipments,  the  following  cases 
are  enlightening: 

Walling  v.  Goldblatt  Bros.  (CCA.  7,  1942)  126 
F.(2d)  778,  Certiorari  denied  63  S.  Ct.  528,  318  U.S. 
757.   The  Circuit  Court  said : 
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"We  conclude  that  those  employees  who  order 
and  procure,  those  who  unload  goods  from  with- 
out the  state,  at  defendant's  warehouse,  those 
who  check  them  before  they  are  deposited  on  the 
unloading    platform,    those    who    manufacture 
goods  at  the  warehouse,  those  engaged  in  main- 
taining, operating,  caring  for  and  servicing  ware- 
houses where  production  for  commerce  occurs, 
and  those  who  pack  and  ship  goods  to  Indiana 
from  the  warehouses  are  within  the  Act.   Those 
employees,   however,   who   are  concerned   solely 
with  storage  in  the  warehouses  and  in  delivery 
of  goods  to  the  Illinois  stores  and  those  printing 
and  preparing  record  books,  memoranda  and  ad- 
vertising copy  are  not  subject  to  the  Act." 
Walling  v.  Mutual  Wholesale  Food  &  Supply  Co., 
141  F.(2d)  331,  also  passed  on  this  question  along 
with   many  others.    There  were   several   defendant 
companies,   none   of   them   concerned   in   producing 
goods,  so  the  concern  of  the  court  was  wholly  with  the 
"engaged  in  commerce"  provision,  except  as  to  pos- 
sibly one  defendant,  the  Merchandise  Terminal  Ware- 
house.   As  to  another  defendant,  Lawrence,  it  was 
held: 

"Such  duties  as  have  to  do  with  unloading  and 
checking  incoming  interstate  shipments  to  Mu- 
tual and  filling  orders  for  checking  and  loading 
shipments  for  Thomas  Stores  for  Mutual  are 
within  the  Act.   The  employees  of  Lawrence  who 
are  engaged  in  any  of  the  latter  duties  to  a  sub- 
stantial extent  for  any  week  are  for  that  period, 
within  the  Act." 
Fleming  v.  American  Stores  Co.   (D.C.  Pa.  1941) 
42  F.  Supp.  511,  and  Walling  v.  American  Stores 
(CCA.  3,  1943)   133  F.(2d)  840,  held  as  follows: 
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The  District  Court  held  that  the  chain  store's  ware- 
house employees  were  covered  except  those  engaged 
only  in  servicing  retail  stores,  saying : 

"All  employees  who  rendered  services  in  con- 
nection with  incoming  goods  (whether  in  actual 
physical  handling  of  the  goods  or  in  the  compila- 
tion of  records  or  other  operations  pertaining  to 
incoming  goods)  are  subject  to  the  provisions  of 
the  Act.'* 

The  Circuit  Court  affirmed  the  holding  except  that 
it  broadened  the  coverage  to  include  all  the  warehouse 
employees  because  of  the  continuity  of  movement  of 
goods  from  outside  the  state  to  final  destination,  i.e., 
the  retail  stores. 

We  think  on  the  basis  of  an  overwhelming  amount 
of  authority  this  Court  must  conclude  that  Mr.  Shef- 
field and  Mr.  Mayer,  who  actually  received  and 
checked  in  interstate  merchandise  in  considerable 
quantities,  are  entitled  to  recover.  It  is  the  employer's 
duty  to  keep  time  records  (FLSA  USCA  Title  29, 
Sections  211  and  215(5))  and  it  has  been  held  that 
where  such  a  showing  has  been  made  by  the  employee, 
the  burden  is  upon  the  employer  to  segregate  the 
time,  keep  the  records  and  prove  that  the  employee 
was  not  engaged  in  commerce  a  substantial  portion 
of  his  time ;  otherwise,  the  employer  could  always  de- 
feat the  employee  because  the  latter  would  never  be 
able  to  prove  his  case.  Ling  v.  Currier  Lumber  Co, 
;D.C.  Mich.  1943)  50  F.  Supp.  204. 

V.   Was  A.  W.  Hall  Exempt  As  a  Bona  Fide  Executive, 
Administrative  or  Professional  Worker? 

Assuming  that  Mr.  Hall,  together  with  the  other 
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draftsmen,  was  engaged  in  interstate  commerce  or  in 
the  production  of  goods  for  commerce,  did  his  cover- 
age under  the  Act  cease  on  April  8,  1941,  when  he 
was  made  head  draftsmen,  spending  approximately 
50%  of  his  time  in  designing  and  drafting  and  50% 
in  supervision  of  the  other  draftsmen.  We  think  if 
we  have  shown  the  engagement  in  commerce,  the 
burden  is  upon  the  appellees  to  prove  the  exemption, 
since  the  Fair  Labor  Standards  Act  is  a  remedial 
statute  and  exemptions  and  exceptions  are  to  be 
strictly  construed,  with  the  burden  upon  the  person 
asserting  them.  Brown  v.  Minnigas  Co.  (D.C.  Minn. 
1943)  51  F.  Supp.  363,  citing  to  support  statement 
that  exemptions  are  affirmative  defenses  the  case  of 
the  Michigan  Circuit  Court  in  Cooper  v.  Gas  Corpora- 
tion (1941)  4  Wage  &  Hour  Reporter  550. 

The  Fair  Labor  Standards  Act  is  a  remedial  statute 
and  must  be  liberally  construed,  exceptions  and  ex- 
emptions to  be  strictly  construed.  Fleming  v.  Ameri- 
can Stores  Co.  (D.C.  Pa.  1941)  42  F.  Supp.  511; 
Fleming  v.  Hawkeye  Pearl  Button  Co.,  113  F.  (2d)  52. 

In  the  state  of  the  record,  we  can  see  nothing  to 

;  exempt  Mr.  Hall  in  any  of  the  three  categories.  The 

;  statute,  U.S.C.A.  Title  29,  Sec.  213  (a)   (1),  is  brief, 

!  but  the  regulations  of  the  Administrator,  U.S.C.A. 

Title  29,  Chapter  V,  Code  of  Federal  Regulations, 

Part  541,  Sections  541.1,  541.2  and  541.3,  pages  625- 

27,  are  too  long  to  quote  here  verbatim,  so  we  merely 

refer  to  them. 

As  to  Section  541.1,  relating  to  Executives,  we  sub- 
mit that  Mr.  Hall,  so  far  as  the  record  shows,  does  not 
fit  (A),  (C),  (E)  or  (F) ;  that  these  qualifications, 
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or  disqualifications,  are  in  the  conjunctive  and  that 
an  employee  must  meet  all  of  them  to  be  exempted. 
Fanelli  v.  U.  S.  Gypsum  Co.  (CCA.  N.Y.  1944) 
141  F.(2d)  216;  Walling  v.  Yeakley  (CCA.  Colo. 
1944)  140  F.(2d)  548;  Walling  v.  Emery  Wholesale 
Corporation  (D.C  Ga.  1943)  49  F.  Supp.  192,  aff. 
138  F.  (2d)  548. 

As  to  Section  541.1,  relating  to  Administrators, 
which  is  in  the  disjunctive  as  to  the  subsections  of  (B) 
but  in  the  conjunctive  as  to  (A)  and  (B),  we  submit 
that  there  is  no  showing  as  to  Mr.  Hall's  salary  (A), 
and  no  showing  under  (B)  (1)  that  he  was  assistant 
to  any  executive  or  administrator;  no  showing  under 
(B)  (2)  that  his  non-manual  work  (50%)  was  di- 
rectly related  to  management  policies  or  general  busi- 
ness operations  or  that  in  his  technical  work  he  exer- 
cised discretion  and  independent  judgment;  no  show- 
ing under  (B)  (3)  that  he  performed  special  non- 
manual  assignments  and  tasks  related  to  management 
policies  or  general  business  operations;  and  nothing 
whatever  to  connect  him  up  with  (B)  (4)  relating 
to  common  carriers.  There  is,  in  fact,  nothing  in  the 
record  to  suggest  that  Mr.  Hall  was  any  kind  of 
administrator.  He  was  in  fact,  a  working  foreman 
of  the  draftsmen. 

Sun  Publishing  Co.  v.  Walling  (CCA.  6,  1944) 
140  F.  (2d)  445,  held  that  a  working  foreman  of  a 
composing  room  whose  work  was  80%  the  same  as 
those  supervised  and  20%  supervisory  was  not  an 
administrative  employee. 

As  to  Section  541.3,  relating  to  Professional  em- 
ployees, Mr.  Hall  fails  to  come  within  the  exemp- 


81 

tions  because  here  again  the  sub-sections  are  in  the 
conjunctive  and  the  employee  must  meet  all  of  them 
to  be  excepted.  Mr.  Hall  fails  to  meet  any  of  the  sub- 
sections, so  far  as  the  evidence  shows,  except  possibly 
(A)  (1)  and  (2),  conceivably  (3).  On  (A)  (4) 
alone,  by  which  he  must  not  do  work  of  the  same 
nature  as  non-exempt  employees  more  than  20%  of 
his  time,  the  disqualification  fails.  His  was  50-50,  by 
the  appellees'  own  witness.  There  was  no  testimony 
that  he  was  a  graduate  or  professional  engineer,  or  es- 
pecially well  qualified  or  given  any  considerable 
amount  of  authority.  He  was  a  supervising  drafts- 
men and  no  more  during  the  second  period  of  his  em- 
ployment, from  April  8,  1941  to  May  1,  1942. 

CONCLUSION 

The  Fair  Labor  Standards  Act  is  accumulating 
about  it  a  very  large  amount  of  interpretative  case 
law,  based  not  only  upon  the  Act  but  upon  the  Ad- 
ministrator's regulations.  Most  of  it,  we  are  glad  to 
say,  from  extensive  perusal  of  the  cases,  is  liberal  in 
character,  although  there  are  certainly  differences  of 
opinion  among  the  courts  on  many  of  the  finer  points. 
But  we  have  every  confidence  in  the  liberal  tradition 
of  this  Court  in  exercising  every  intendment  in  favor 
iof  the  beneficiaries  of  a  remedial  act,  intended  to  cor- 
irect  grave  labor  abuses,  among  which  are  discrimina- 
tion among  employees,  lack  of  uniformity,  favoritism. 
We  believe  that  the  Congress  in  passing  and  the  Presi- 
dent in  signing  the  Act,  intended  its  benefits  to  extend 
to  that  portion  of  labor  known  as  the  white-collar 
workers,  provided  only  that  they  can  show  they  were 
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engaged  in  commerce  or  in  some  capacity  necessary 
to  the  production  of  goods  for  commerce.  We  believe 
that  on  any  one  of  our  theories  of  the  case,  the  appel- 
lants here  are  entitled  to  judgment  as  claimed,  and 
that  no  one  of  the  claimants  should  fail. 

Respectfully  submitted, 

Florence  Mayne, 

Attorney  for  Appellants. 
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STATEMENT  OF  THE  CASE 

This  is  an  action  under  the  Fair  Labor  Stand- 
ards Act  of  1938,  as  amended,  (Sections  201-218, 
Title  29  U.S.C.),  hereinafter  referred  to  as  the  Act, 
by  the  appellants,  as  employees  of  the  appellees  and  as 
assignees  of  other  employees,  to  recover,  on  their  own 
behalf  and  as  assignees,  overtime  pay  for  hours 
worked  in  excess  of  40  hours  a  week  and  an  addi- 


tional  equal  amount  as  liquidated  damages  and  at- 
torney's fees.  The  Complaint  (R.  2-22)  consists  of 
thirteen  causes  of  action.  Judgment  was  entered  on 
stipulation  between  the  parties,  granting  the  appel- 
lants a  recovery  on  the  First,  Seventh,  Eighth,  Ninth 
and  Tenth  Causes  of  Action  (R.  34-37).  The  case  was 
tried  by  the  Court  without  a  jury  as  to  Causes  of 
Action  Two,  Three,  Four,  Five,  Six,  Eleven,  Twelve 
and  Thirteen,  resulting  in  the  entry  by  the  Court  of  a 
separate  judgment  dismissing  the  said  causes  of  ac- 
tion (R.  38-39).  The  appellants  have  appealed  from 
the  judgment  dismissing  the  case  as  to  said  causes 
of  action. 

The  appellees  are  contractors.  They  had  a  con- 
tract with  the  United  States  (Navy  Department)  to 
construct  new  and  additional  facilities  at  the  Puget 
Sound  Navy  Yard,  Bremerton,  Washington,  consist- 
ing of  a  new  reenforced  concrete  pier,  known  as 
Pier  3,  a  new  pump  well  for  a  drydock,  ship  ways  for 
building  steel  ships  and  barges,  bomb  shelters,  a  five- 
acre  fill  and  revetment  reclaiming  tidelands  with 
quay  wall,  a  tool  shop,  toilet  facilities,  and  an  exten- 
sion to  an  existing  building  and  to  an  existing  quay 
wall.  The  contract  also  provided  for  minor  repairs 
to  be  made  to  a  pier  of  the  Naval  Torpedo  Station  at 
Keyport,  Washington,  a  few  miles  away  from  the 
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Navy  Yard.  Pier  3  when  completed  was  to  be  for  the 
exclusive  use  of  the  United  States  Navy  in  the  repair 
of  naval  combat  vessels  and  not  for  commercial  pur- 
poses. 

The  Complaint  (R.  2-22)  alleges,  and  the  Answer 
(R.  23-24)  admits  that  the  appellant,  A.  W.  Hall, 
Second  Cause  of  Action  (R.  4-5),  was  employed  as 
an  office  draftsman  and  engineer,  designing  and  de- 
tailing railroad  system,  ship  ways  and  pipe  systems 
for  Pier  3  and  supervised  other  office  draftsmen  in 
similar  work;  that  John  W.  Jameson,  Third  Cause  of 
Action  (R.  6),  was  employed  as  head  timekeeper, 
checking  time  and  figuring  weekly  pay  for  employees 
engaged  in  the  construction  work  upon  said  Pier  3; 
that  Ralph  0.  Lund,  Fourth  Cause  of  Action  (R.  7), 
was  employed  as  an  office  draftsman,  designing  and 
detailing  facilities  for  two  buildings  and  personnel 
shelters  in  the  regular  course  of  the  construction  work 
upon  said  Pier  3;  that  Henry  I.  Mayer,  Fifth  Cause 
of  Action  (R.  8-9),  was  employed  as  a  timekeeper  in 
checking  time  and  payrolls  of  employees  engaged  in 
the  construction  work  on  the  said  Pier  3;  that  Paul 
Mehner,  Sixth  Cause  of  Action  (R.  10),  was  em- 
ployed as  an  office  draftsman,  detailing  plans  for  the 
construction  work  on  said  Pier  3;  that  William  J. 
Sheffield,  Eleventh  Cause  of  Action  (R.  17),  was  em- 


ployed  as  an  assistant  timekeeper  in  the  regular  course 
of  the  construction  work  on  the  said  Pier  3;  that 
Glenn  E.  Tyler,  Twelfth  Cause  of  Action  (R.  18), 
was  employed  as  a  field  engineer  and  draftsman  in 
connection  with  the  regular  construction  work  on  said 
Pier  3 ;  that  A.  W.  Torn,  Thirteenth  Cause  of  Action 
(R.  19-20),  was  employed  as  an  office  draftsman, 
designing  and  detailing  facilities  for  Pier  3  and  the 
ship  ways,  all  in  the  course  of  the  construction  of 
said  pier. 

Ninety-six  percent  (96%)  of  the  materials  used 
in  the  construction  work  were  obtained  locally  within 
the  State  of  Washington.  Four  percent  (4%)  of  the 
materials  were  obtained  from  outside  the  State  of 
Washington.  None  of  the  claimants  had  any  direct 
connection  with  the  receipt  of  materials  delivered  to 
the  job  site  with  the  possible  exception  of  Henry  I. 
Meyer  and  William  J.  Sheffield  who  worked  on  the 
swing  shift  as  timekeepers  and  as  part  of  their  work 
checked  in,  receipted  for  and  oversaw  the  unloading 
of  materials  arriving  at  the  job  site  during  their  hours 
of  work  (R.  50).  The  claimant,  John  W.  Jameson, 
as  timekeeper  had  no  direct  contact  with  shipments 
of  materials,  his  only  duties  were  to  keep  the  time 
of  other  employees  (R.  50-51).  The  other  claimants, 
as  draftsmen  and  office  engineers,  estimated  the  ma- 


terials  required  on  the  job,  submitted  their  estimates 
to  the  appellees'  purchasing  agent  and  after  materials 
were  received  and  in  the  warehouse,  inspected  the 
said  materials  and  performed  other  duties  in  connec- 
tion with  field  engineering  work  (R.  51).  The  ap- 
pellant, A.  W.  Hall,  for  a  part  of  his  employment  was 
a  draftsman,  so  employed  from  January  12,  1941, 
to  April  8,  1941;  on  May  1,  1942,  he  was  promoted 
to  head  draftsman,  and  thereafter  his  duties  consisted 
of  approximately  fifty  percent  (50%)  supervising 
and  fifty  percent  (50%)  designing  and  drafting 
(R.  51). 

ARGUMENT 

Introductory  Statement:  The  District  Court  ren- 
dered its  decision  on  two  theories  (1)  that  the  dock 
in  question  is  not  an  instrumentality  of  commerce, 
and  (2)  that  the  employees  involved  in  this  action 
were  not  engaged  in  commerce  or  in  the  production 
of  goods  for  commerce.  The  question  of  whether  or 
not  the  dock  was  an  instrumentality  of  commerce  we 
consider  to  be  immaterial  in  presenting  this  appeal. 
We  rely  on  the  second  of  the  trial  Court's  theories, 
namely,  that  the  employment  activities  of  the  claim- 
ants related  solely  to  new  construction  and  they  were 
not  engaged  in  commerce  or  in  the  production  of  goods 
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for  commerce.  It  is  noted  in  this  connection  that  the 
trial  judge  expressly  approved  as  applicable  to  this 
case  the  reasoning  and  decision  in  Brue  v.  J.  Rich 
Steers,  Inc.,  60  F.  Supp.  668  (S.D.  N.Y.)  which  was 
bottomed  on  exactly  that  ground.  See  also  Nieves  /^': 
et  al  vs.  Standard  Dredging  Corporation  (CCA.  l)-0--^_-. 
Wage  and  Hour  Reporter  29:  ( Federal  Reporter  Ci- 
tation not  available). 

Burden  of  Proof.  The  burden  is  on  the  appellants 
to  prove  that  in  the  course  of  performing  services 
for  the  appellees  the  claimant  employees  (a)  engaged 
in  the  production  of  goods  for  commerce,  or  (b)  en- 
gaged in  commerce.  Warren-Bradshaw  Co.  v.  Hall, 
317  U.S.  88. 

CLAIMANTS  WERE  NOT  ENGAGED  IN  THE 
PRODUCTION    OF   GOODS    FOR   COMMERCE 

In  support  of  their  argument  that  the  claimant 
employees  were  engaged  in  the  production  of  goods 
for  commerce,  the  appellants  contended  that  the  con- 
struction of  Pier  3  was  the  initial  process  in  the  "pro- 
duction of  ships  and  marine  equipment,  and  that  these 
were  subjects  of  commerce,  and  also  instrumentalities 
of  commerce."  (Page  22,  Appellants'  Brief).  They 
admit  there  are  no  cases  in  point  in  support  of  their 
conclusions. 


It  is  now  well  settled  that  while  the  employee 
need  not  participate  physically  in  the  productive  pro- 
cess, the  activity  in  which  he  is  engaged  must  have 
such  a  close  and  immediate  tie  with  the  process  of 
production  of  goods  for  commerce  as  to  be  an  essen- 
tial part  of  it.  Kirschbaum  v.  Walling ,  316  U.S.  517; 
Warren-Bradshaw  Co.  v.  Hall,  supra;  further  that 
remoteness  of  a  particular  occupation  from  the  physi- 
cal process  of  production  is  a  relevant  factor  in  draw- 
ing the  line.  10  East  Fortieth  Street  Building  v. 
Callus,  325  U.S.  578.  The  Courts  applying  the  fore- 
going rules  to  cases  involving  the  construction  of 
plants,  drydocks  and  other  structures,  which  when 
completed  were  to  be  used  in  the  production  of  goods 
for  commerce,  have  consistently  held  that  the  con- 
tractors' employees  were  not  engaged  in  an  occupa- 
tion necessary  to  the  production  of  goods  for  com- 
merce. Noonan  v.  Fruco  Construction  Co.,  (CCA.  8) 
140  F.  (2d)  633;  Scott  v.  Ford,  Bacon  &  Davis,  D.C 
55  F.  Supp.  982 ;  Wells  et  al  v.  Ford,  Bacon  &  Davis, 
7  Labor  Cases,  Par.  61,  929,  affirmed  without  opinion, 
6th  Cir.,  145  F.  (2d)  240;  Brue  v.  J.  Rich  Steers, 
supra;  Damon  v.  Ford,  Bacon  &  Davis,  62  F.  Supp. 
446;  see  also:  Dollar  v.  Caddo  River  Lumber  Com- 
pany, D.C,  43  F.  Supp.  822;  Ballard  v.  Consolidated 
Steel  Corporation,  61  F.  Supp.  996;  Barbe  v.  Cum- 
mins Construction  Co.,  D.C,  49  F.  Supp.  168;  (CCA. 
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4)  138  F.  (2d)  667.  The  record  in  this  case  conclu- 
sively establishes  that  the  appellees  are  contractors 
and  as  such  were  engaged  in  a  purely  local  activity, 
that  is,  the  construction  of  a  pier,  which  when  com- 
pleted was  not  to  be  used  for  commercial  purposes 
but  for  war  purposes.  There  is  no  evidence  the  ap- 
pellees or  the  claimants  were  ever  engaged  in  produc- 
ing any  ships  or  parts  for  ship  repairs.  The  only 
services  performed  by  the  claimants  were  in  prosecu- 
tion of  the  construction  work.  The  Administrator 
of  the  Wage  and  Hour  Division,  Department  of  Labor, 
has  held  that  the  provisions  of  the  act  are  not  ap- 
plicable to  employees  of  builders  and  contractors.  In 
Bulletin  5,  Paragraph  12,  the  Administrator  places 
the  following  interpretation  on  the  applicability  of 
the  Act: 

"The  question  arises  whether  the  employees  of 
builders  and  contractors  are  entitled  to  the  bene- 
fits of  the  Act.  The  employees  of  local  construc- 
tion contractors  generally  are  not  engaged  in  in- 
terstate commerce  and  do  not  produce  any  goods 
which  are  shipped  or  sold  across  state  lines.  Thus, 
it  is  our  opinion  that  employees  engaged  in  the 
original  construction  of  buildings  are  not  gen- 
erally within  the  scope  of  the  Act,  even  if  the 
buildings  when  completed  will  be  used  to  produce 
goods  for  commerce.  There  may  be  particular 
employees  of  such  construction  contractors,  how- 
ever, who  engage  in  the  interstate  transporta- 
tion of  materials  or  other  forms  of  interstate 


commerce  and  are  for  that  reason  entitled  to  the 
benefits  of  the  Act." 

This  administrative  interpretation  is  entitled  to 
weight.  United  States  et  al  v.  American  Trucking 
Associations,  310  U.S.  534. 

To  sustain  their  contention  the  claimants  were 
engaged  in  the  production  of  goods  for  commerce,  the 
appellants  cite  a  number  of  cases.  An  examination  of 
the  cited  cases  will  disclose  that  in  each  instance  the 
employer  was  directly  involved  in  the  production  of 
goods  for  commerce  or  that  the  employee  furnished 
services  directly  contributing  to,  and  necessary  for 
the  production  of  goods  for  commerce.  In  this  case 
the  evidence  conclusively  shows  that  the  appellees  were 
at  no  time  engaged  in  the  production  of  goods  for 
commerce.  The  only  services  performed  by  the  claim- 
ants were  in  connection  with  the  original  construction 
of  fixed  facilities. 

CLAIMANTS  WERE  NOT  ENGAGED 
IN  COMMERCE 

It  is  urged  by  the  appellants  that  the  Puget 
Sound  Navy  Yard  is  an  instrumentality  of  commerce 
and  since  the  construction  work  constituted  an  im- 
provement to  an  already  existing  instrumentality  of 
commerce  this  court  must  hold  that  the  appellees' 
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employees,  performing  services  in  the  construction 
work,  are  engaged  in  commerce  within  the  meaning 
of  the  Act. 

Having  assumed  that  the  Navy  Yard  is  an  in- 
strumentality of  commerce,  appellants  contend  that 
Pier  3,  being  an  improvement  or  extension  of  the 
facilities,  all  persons  engaged  in  the  construction  work 
were  engaged  in  interstate  commerce  on  the  theory 
that  they  rendered  services  essential  in  the  mainte- 
nance and  repair  of  the  facilities.  Cited  in  support 
of  this  contention  are  the  following  cases:  Overstreet 
et  al  V.  North  Shore  Corp.,  318  U.S.  125;  Pedersen  v. 
J.  F.  Fitzgerald  Construction  Co.,  318  U.S.  740;  Ped- 
ersen V.  Delaware,  Lackawanna  &  Western  Railroad, 
229  U.S.  146.  In  these  cases  the  Supreme  Court  held 
that  employees  engaged  in  maintenance  and  repair 
work  of  an  instrumentality  used  in  interstate  com- 
merce were  themselves  engaged  in  interstate  com- 
merce. The  undisputed  facts  in  this  case  show  that 
Pier  3  was  a  ''new,  permanent  and  reenforced-con- 
crete  repair  pier  for  naval  vessels",  which  when  com- 
pleted would  become  a  part  of  the  Navy  Yard,  a 
major  building  and  repair  yard  of  the  United  States 
Navy  (R.  48-49).  There  is  no  evidence  that  the  work 
on  Pier  3  was  in  the  nature  of  maintenance  or  repair 
work.    In  view  of  this  record,  it  is  apparent  that  the 
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Supreme  Court  decisions  in  the  foregoing  cases  can- 
not be  applied  to  the  facts  in  this  case. 

In  reaching  its  decision  in  Overstreet  et  at  v. 
North  Shore  Corp.  supra.,  the  Supreme  Court  at  Page 
128  states: 

"A  practical  test  of  what  'engaged  in  interstate 
commerce'  means  has  been  evolved  in  cases  aris- 
ing under  the  Federal  Employers'  Liability  Act 
(45  U.S.C.  Sec.  51  et  seq.)  which,  before  the  1939 
amendment  (see  53  Stat.  1404),  applied  only 
where  injury  was  suffered  while  the  carrier  was 
engaging  in  interstate  or  foreign  commerce  and 
the  injured  employee  was  employed  by  the  car- 
rier 'in  such  commerce'  35  Stat.  65." 

In  construing  the  Federal  Employers'  Liability 
Act  the  Supreme  Court  and  this  Court  have  consist- 
ently held  that  employers  and  employees  engaged  in 
new  construction  work  are  not  engaged  in  interstate 
commerce  within  the  meaning  of  the  Federal  Em- 
ployers' Liability  Act,  although  the  new  construction 
was  designed  for  use  and  when  finished  would  be  used 
in  interstate  commerce.  One  of  the  foremost  cases 
applying  this  doctrine  is  a  case  decided  by  this  Court 
under  the  Federal  Employers'  Liability  Act.  In 
Raymond  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (CCA.  9), 
233  F.  239,  this  Court,  in  denying  a  recovery  to  a 
workman  engaged  in  driving  a  tunnel,  which  when 
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completed  was  to  become  a  part  of  the  railroad's  in- 
terstate system,  said  at  Page  241: 

"We  think  there  is  a  clear  distinction  between 
the  facts  in  that  case  and  those  in  the  case  at 
bar.  The  plaintiff  in  error  here  was  engaged  in 
constructing  a  new  instrumentality.  When  com- 
pleted it  was  intended  to  be  used  in  interstate 
commerce,  but  as  yet  it  was  no  part  of  the  rail- 
road line  of  the  defendant  in  error,  and  it  had 
not  become  an  instrumentality  in  interstate  com- 
merce. To  the  state  of  facts  which  is  here  pre- 
sented on  the  pleadings,  the  language  of  the  Su- 
preme Court  in  the  Pederson  Case  is  applicable. 
The  court  said : 

'The  true  test  always  is:  Is  the  work  in  ques- 
tion a  part  of  the  interstate  commerce  in  which 
the  carrier  is  engaged?  *  *  *  Of  course,  we  are 
not  here  concerned  with  the  construction  of 
tracks,  bridges,  engines,  or  cars  which  have  not 
as  yet  become  instrumentalities  in  such  com- 
merce, but  only  with  the  work  of  maintaining 
them  in  proper  condition  after  they  have  become 
such  instrumentalities  and  during  their  use  as 
such'." 

The  Supreme  Court  decision,  sustaining  this 
Court,  is  found  in  243  U.S.  43.  In  New  York  Central 
Railroad  Co.  v.  Sarah  White,  243  U.S.  188,  the  em- 
ployee, a  night  watchman  charged  with  the  duty  of 
guarding  tools  and  materials  used  in  the  construc- 
tion of  a  new  station  and  new  tracks  upon  the  line 
of  an  interstate  railroad,  was  held  not  to  be  covered 
by  the  Federal  Employers'  Liability  Act.     The  Su- 
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preme  Court  stated  at  Page  191  as  follows: 

''The  admitted  fact  that  the  new  station  and 
tracks  were  designed  for  use,  when  finished,  in 
interstate  commerce,  does  not  bring  the  case 
within  the  Federal  Act.  The  test  is  'Was  the 
employee  at  the  time  of  the  injury  engaged  in 
interstate  transportation,  or  in  work  so  closely 
related  to  it  as  to  be  practically  a  part  of  it?' 
Shanks  v.  Delaware,  L.  &  W.  R.  Co.  239  U.S. 
556,  558,  60  L.  ed,  436,  438,  L.R.A.  1916C,  797, 
36  Supp.  Ct.  Rep.  188.  Decedent's  work  bore  no 
direct  relation  to  interstate  transportation,  had 
to  do  solely  with  construction  work,  which  is 
clearly  distinguishable,  as  was  pointed  out  in 
Pedersen  v.  Delaware,  L.  &  W,  R.  Co.,  229  U.S. 
146,  152,  57,  L.  ed.  1125,  1128,  33  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914C,  153,  3  N.C.C.A.  779.  And 
see  Chicago,  B.  &  Q.  R.  Co.  v.  Harrington,  241 
U.S.  177,  180,  60  L.  ed.  941,  942,  36  Sup.  Ct. 
Rep.  517,  11  N.C.C.A.  992;  Raymond  v.  Chicago, 
M.  &  St.  P.  R.  Co.  this  day  decided  (243  U.S.  43, 
ante,  583,  37  Sup.  Ct.  Rep.  268).  The  first  point, 
therefore,  is  without  basis  in  fact." 

The  recent  decision  by  the  First  Circuit  Court  of 
Appeals  in  Nieves  et  al.  v.  Standard  Dredging  Cor- 
poration, supra,  clearly  supports  the  appellee's  posi- 
tion the  appellant  employees  were  not  engaged  in  com- 
merce or  the  production  of  goods  for  commerce.  In 
that  case  the  plaintiffs  were  employees  of  a, subcon- 
tractor carrying  on  dredging  operations  in  connection 
with  the  construction  of  a  United  States  Naval  base. 
The  Court  in  discussing  the  "in  commerce"  issue  said : 

"The  work  upon  which  the  plaintiffs  were  en- 
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gaged  was  not  repair  or  maintenance  to  an  ex- 
isting dry  dock  and  channel;  it  was  new  and 
original  construction  in  preparing  a  site  for  such 
a  dock  and  passageway  to  it,  which  had  not  yet 
been  used  in  interstate  commerce.  Thus  we  feel 
that  the  Raymond  case  is  controlling  and  that 
the  plaintiffs  were  not  engaged  in  commerce 
within  the  meaning  of  the  Fair  Labor  Standards 
Act." 

The  appellants'  additional  contention  that  the 
construction  work  at  the  Puget  Sound  Navy  Yard  was 
in  effect  an  improvement  to  a  ' 'highway  of  interstate 
commerce",  as  was  the  work  in  the  case  of  Walling  v. 
Patton-Tulley  Transportation  Co.,  (CCA.  6)  134  F. 
(2d)  945,  is  without  merit.  As  shown  by  the  evi- 
dence, the  work  in  this  case  was  for  improvements  to 
the  Navy  Yard  and  were  not  improvements  to  facili- 
tate navigation  on  Puget  Sound. 

In  order  for  the  claimants  to  recover  on  the 
theory  they  performed  services  in  commerce  it  is  nec- 
essary for  them  to  show  by  a  preponderance  of  the 
evidence  that  they  were  actually  engaged  in  com- 
merce, or  that  their  activities  were  so  closely  related 
to  the  movement  of  commerce  as  to  be  a  part  of  it. 
McLeod  V.  Threlkeld  et  aL,  319  U.S.  491.  In  this  case 
the  Supreme  Court,  denying  a  recovery  to  a  cook  pre- 
paring and  serving  meals  to  maintenance-of-way  em- 
ployees of  an  interstate  railroad,  in  pursuance  of  a 
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contract  between  the  employer  and  the  railroad  com- 
pany, because  the  cook  was  not  "engaged  in  com- 
merce" as  defined  by  the  Act,  said  at  page  497: 

"The  test  under  this  present  act,  to  determine 
whether  an  employee  is  engaged  in  commerce,  is 
not  whether  the  employee's  activities  affect  or 
indirectly  relate  to  interstate  commerce  but 
whether  they  are  actually  in  or  so  closely  relat- 
ed to  the  movement  of  the  commerce  as  to  be  a 
part  of  it.  Employee  activities  outside  of  this 
movement,  so  far  as  they  are  covered  by  wage- 
hour  regulation,  are  governed  by  the  other 
phrase,  'production  of  goods  for  commerce.' " 

In  Armour  &  Co.  v.  Wantock  et  a/.,  323  U.S.  126, 
131,  the  Court  in  distinguishing  the  McLeod  case 
said: 

"McLeod  V.  Threlkeld,  319  U.S.  491,  which  did 
exclude  the  employee  from  the  scope  of  the  Act, 
is  not  in  point  here  because  it  involved  applica- 
tion of  the  other  clause  of  the  Act,  covering  em- 
ployees engaged  'in  commerce,'  and  the  test  of 
whether  one  is  in  commerce  is  obviously  more 
exacting  than  the  test  of  whether  his  occupation 
is  necessary  to  production  for  commerce." 

The  undisputed  evidence  is  that  ninety-six  per- 
cent (96%)  of  the  construction  materials  were  ob- 
tained locally  and  approximately  four  percent  (4%) 
of  the  materials  used  were  ordered  and  received  from 
outside  the  State  of  Washington  (R.  49).  Some  of 
the  interstate  shipments  of  materials  went  to  ap- 
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pellees'  warehouse  in  Seattle  and  some  directly  to  the 
warehouse  at  Bremerton  (R.  49).  The  appellants  did 
not  produce  evidence  of  the  amounts  of  either  the  in- 
trastate or  interstate  shipments  which  were  received 
directly  at  Bremerton  (R.  50).  It  is  admitted  the 
claimants,  with  the  possible  exception  of  Henry  I. 
Mayer  and  William  J.  Sheffield,  had  nothing  to  do 
with  the  receipt  or  handling  of  materials  (R.  51) 
until  after  the  materials  had  arrived  and  were  at  the 
appellees'  warehouse.  None  of  the  claimants  were 
employed  in  the  warehouses.  The  evidence  is  clear 
that  the  appellees  were  the  ultimate  consumers  of  the 
goods  and  the  materials  had  reached  their  final  des- 
tination and  had  come  to  rest.  Any  work  which  the 
claimants  may  have  performed  in  connection  with  the 
materials  after  their  receipt  by  the  appellees  at  the 
warehouse  or  on  the  job  site  was  a  local  transaction 
and  not  within  the  scope  of  the  Act.  Higgins  v.  Carr 
Brothers  Co.,  317  U.S.  572;  Domenech  v.  Pan  Ameri- 
can Standard  Brands,  147  F.  (2d)  994. 

Claimants  John  W.  Jameson  had  no  duties  ex- 
cept as  head  timekeeper  (R.  6,  50).  He  never  had 
any  connection,  either  directly  or  indirectly,  with  the 
movement  of  goods  in  commerce.  Like  the  cook  in 
McLeod  V.  Threlkeld,  supra,  and  the  head  timekeeper 
in  Damon  v.  Ford,  Bacon  &  Davis,  supra,  his  activities 
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were  too  remote  from  any  movement  of  commerce  to 
be  a  part  thereof. 

Claimants  A.   W.   Hall,   Ralph   0.   Lund,   Paul 
Mehner,  Glenn  E.  Tyler  and  A.  W.  Torn  also  had  no 
direct  connection  with  the  movement  of  materials  re- 
quired for  the  construction  work.     They  were  em- 
ployed as  draftsmen  and  performed  various  additional 
duties  such  as  inspection  and  field  engineering.    As 
one   of  their  incidental   duties   they   estimated   the 
amount  of  supplies  to  be  ordered  and  submitted  their 
estimates  to  appellees'  purchasing  agent  who  placed 
all  orders.     So  far  as  appears  they  did  not  specify 
sources  of  supply.     That  their  work  in  estimating 
supplies  needed  may  have  affected  interstate  com- 
merce is  not  enough  to  indicate  coverage.  Kirschbaum 
V,  Walling,  supra;  McLeod  v.  Threlkeld,  supra.    On 
the  record  before  the  Court,  it  was  not  shown  that  any 
substantial  part  of  claimants'   activities   related  to 
interstate   commerce   as    required   by   the    rule   an- 
nounced by  the  Supreme  Court  in  Walling  v.  Jackson- 
ville Paper  Co.,  317  U.S.  564.  In  fact,  it  was  not  shown 
that  any  of  the  activities  of  claimants  were  so  closely 
related  to  commerce  as  to  be  part  thereof  within  the 
test  established  in  the  Threlkeld  case. 

In  the  case  of  Mayer  and  Sheffield  the  evidence 
is  that  they  were  principally  engaged  in  performing 
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duties  as  timekeepers  working  on  the  "swing  shift", 
and  because  there  was  no  material  clerk  on  that  shift 
during  part  of  the  time,  checked  and  receipted  for 
and  oversaw  the  unloading  of  intrastate  and  inter- 
state shipments  that  arrived  on  the  job  during  their 
hours  of  work  (R.  50).  There  is  no  evidence  to  es- 
tablish the  times  or  dates  during  which  there  was  no 
material  clerk  on  their  shift  and  the  record  is  barren 
of  any  testimony  as  to  the  time  spent  by  the  said 
claimants  in  checking  material  shipments,  either  in- 
trastate or  interstate  (R.  50).  To  arrive  at  any  esti- 
mate as  to  whether  or  not  Mayer  and  Sheffield  were 
substantially  or  regularly  engaged  in  activities  re- 
lated to  receipt  of  interstate  goods,  the  Court  must 
indulge  in  conjecture  and  speculation.  There  is  no 
evidence  as  to  how  much  time  the  material  clerk  was 
absent.  Nor  is  there  any  evidence  that  interstate 
shipments  arrived  regularly  and  not  merely  spor- 
adically and  infrequently  during  his  absence.  As  in 
the  case  of  the  draftsmen,  the  record  fails  to  show 
that  a  substantial  part  of  the  timekeepers'  activities 
related  to  interstate  commerce  as  required  by  the  rule 
of  the  Jacksonville  Paper  Co.  case.  Their  relation- 
ship to  interstate  shipments  was  insignificant  being 
merely  casual,  irregular,  and  sporadic  and  clearly 
falls  within  the  de  minimis  rule. 
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The   Judgment   of   the    District    Court    should, 
therefore,  be  affirmed. 

Respectfully  submitted, 

J.  CHARLES  DENNIS 

United  States  Attorney 

FRANK  PELLEGRINI 

Assistant  United  States  Attorney 

TOM  A.  DURHAM 

Assistant  United  States  Attorney 
Attorneys  for  Appellees. 
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NER, LAM  CHAN,  MARY  S.  BROWN,  LAM 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 


Frank  M.  Weber  vs. 
ROSE  CHAN,  WM.  L.  BROWN,  RACHELE 

A.  McLaren,  joseph  d.   toohig, 

HELEN  V.  MAU,  BEATRICE  Y.  CUNEO, 
M.  E.  OORTER,  HELEN  D.  DERRY, 
JAMES  J.  DOWNEY,  JOSEPH  T.  DOW- 
NEY, J.  G.  JAMES  CO.,  ISABELLE  SILYA, 
ALFRED  SELIGMAN,  WALTER  J.  SILYA, 
YEE  LING  SHEE  LOO,  M.  ROODHOUSE, 
JACK  ROBINSON,  AMELIA  ROBINSON, 
J.  L.  TOMPKINS,  BYRON  B.  TOMPKINS, 
MARY  TOMPKINS,  REX  R.  WILSON, 
PEDRO  LONGA,  GRACE  LONGA,  ALIYE 
WILSON,  ROSA  M.  BAYER,  ROSE  CAYA- 
NAUGH,  WAI  KEE  HU,  ALBERT  W.  Mc- 
KINNEY,  RUTH  McKINNEY,  EDWARD 
BERGOLD,  JANE  M.  O'GARA,  RALPH  C. 
SMITtI,  ESTER  SMITH,  DONALD  STU- 
ART, IDA  STUART,  HERBERT  F.  BUCK- 
LEY, MARY  E.  CUNNINGHAM,  CHAS. 
BEYAN,  PETER  LOYS,  HELEN  LOYS, 
JACK  LOYS,  MARIN  LOYS,  ORAL  E. 
CARRERE,  ARTHUR  R.  YLARGUES, 
WHITNEY  WARREN,  JR.,  GARDNER  A. 
DAILEY,  GEO.  G.  MOLEMA,  BERTHA 
MOLEMA,  THOS.  A.  NELSON,  REGINA 
NELSON,  DAYID  C.  LEYAKE,  DEYO 
LEYAKE,  MILDRED  E.  MOLEMA,  TILL 
TOMS,  THELMA  TOMS,  RAOUL  O.  BOZIO, 
HARRIET  E.  BOZIO,  JENNABELLE  DE- 
LANEY,  A.  A.  CORNELL,  PAUL  PAOLINI, 
PINA  PAOLINI,  SOPHIE  HAMILTON, 
ALBERT     LISE,     ODETTE     LISE,     I.     J. 
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piazzo,  edith  piazzo,  arthur  f. 
steven,  may  e.  christensen,  sefe- 
rino  rivera,  felicita  s.  rivera, 
joseph  yaich,  harriett  e.  jeff- 
ress,  moses  yang,  louis  colton, 
blanche  colton,  wm.  w.  browne, 
odie  a.  sterner,  mertie  e.  ster- 
ner, oscar  lewis,  betty  c.  lewis, 
f.  d.  stoller,  jacelyn  i.  stoller, 
juanita  dowd,  ray  t.  burke,  made- 
line burke,  ivan  n.  miley,  kath- 
erin  miley,  lone  gain,  robt.  gain, 
wm.  p.  shields,  ma  burns,  maude 
McLaughlin,  erika  winup,  fred  i. 
kemm,  marie  j.  kemm,  san  fran- 
cisco land  &  title  co.,  albert  j. 
fernandez,  bernie  h.  fernandez, 
e.  j.  jackson,  jean  jackson,  ger- 
trude m.  stevenson,  eva  m.  dillon, 
albert  l.  johnson,  mary  johnson, 
m.  diehl,  karl  a.  kern,  ida  sooman, 
rm.,  florence  g.  ferine,  emile 
nagard,  albert  mckinney,  sr., 
patricia  c.  kirk,  peter  dean  co., 
abby  frink  bickel,  city  title 
ins.  co.,  helen  r.  kahn,  edgar  d. 
rosenberg,  minnie  e.  slikerman, 
cornelius  tamony,  [2]  joseph  are- 
valo,  marie  arevalo,  jose  cesena, 
lupe  cesena,  alfred  m.  conli]y, 
viola  l  conley,  joe  barajos, 
marie   barajos,   bernard,   ber- 
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NARDO,  RAMONA  BERNARDO,  WM.  EDE 
CO.,  JAS.  GRECO,  LENA  GRECO,  AUGUST 
PIEREZ,  MARY  PIEREZ,  JOHN  ROSADO, 
JULIA  ROSADO,  NAOMI  E.  LEE,  JOHN 
O'NEILL,  ROBT.  W.  CHASE,  WALTER  F. 
SARLIN,  ANNE  SARLIN,  WM.  J.  G.  JOR- 
DAN, KATHARINA  STAUFFER,  MINNIE 
HILDEBRECHT,  C.  F.  McCANN,  C.  BUR- 
DICK,  CHAS.  E.  BURDICK,  ISABELLE 
BURDICK,  JOS.  VELEZ,  RAFAEL  A 
VELEZ,  RAYMOND  F.  GILLETTE,  GINO 
L.  DENTESANO,  MANUEL  C.  FARRELL, 
THOMAS  A.  RYAN,  ALICE  M.  BEGLEY, 
HERBERT  C.  RODENBERGER,  MERLE 
M.  RODENBERGER,  RENEE  M.  BRAN- 
STEN,  LESTER  L.  ROTH,  BETTIE  J. 
HORN,  HERMANDO  JOOST,  HENRY  IN- 
VESTMENT CO.,  PHILIP  P.  PASCHEL, 
MERCANTILE  TRUST  CO.,  ALFRED 
TOBIN,  Individually  and  as  Trustee,  OSCAR 
A.  SARLIN,  LILY  O'CONNOR,  CORNELIA 
O'CONNOR,  ISABELLE  O'CONNOR,  CE- 
CELIA O'CONNOR,  KATE  COLEMAN, 
WELLS  FARGO  BANK  &  UNION  TRUST 
CO.,  Trustee  (A.  J.  Rich  Estate),  MATILDA 
T.  ALTVATER,  SARAH  GLEESON,  ROBT. 
W.  KELLY,  WINIFRED  S.  KELLY,  ELSA 
EVERDING,  ELMA  D.  GOODMAN,  WAL- 
TER E.  DAKIN,  JAMES  S.  HUTCHINSON, 
C.  A.  WELLMAN,  JOHN  H.  STAHL, 
MARTHA  CHASE   HOLLAND,  JOHANNA 
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E.  MacNICOL,  ELIZABETH  J.  HARMS, 
ALBERT  GALLATIN,  NELLIE  BARRETT, 
KATHRINE  BARRETT,  MARY  A.  BAR- 
RETT, ALICE  BARRETT,  JOSEPHINE 
BARRETT,  ROSA  CHEIM,  Individually  and 
as  Trustee,  HARRY  CHEIM,  Individually  and 
as  Trustee,  JOSEPH  CHEIM,  Individually  and 
as  Trustee,  ARTHUR  A.  NEWHOUSE, 
SCHILLING  ESTATE  CO.,  JAMES  MADI- 
SON ESTATE  CO.,  FIRST  DOE,  Individ- 
ually and  as  Executor  of  the  Estate  of  James 
M.  McDonald,  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  STATE  OF  CALIFORNIA, 
SECOND  DOE,  THIRD  DOE,  FOURTH 
DOE,  FIFTH  DOE,  SIXTH  DOE, 
SEVENTH  DOE,  EIGHTH  DOE,  NINTH 
DOE,  TENTH  DOE,  ELEVENTH  DOE, 
TWELFTH  DOE,  THIRTEENTH  DOE, 
FOURTEENTH  DOE,  FIFTEENTH  DOE, 
SIXTEENTH  DOE,  SEVENTEENTH  DOE, 
EIGHTEENTH  DOE,  NINETEENTH  DOE, 
TWENTIETH  DOE,  TWENTY-FIRST  DOE, 
TWENTY-SECOND  DOE,  TWENTY-THIRD 
DOE,  TWENTY-FOURTH  DOE,  TWENTY- 
FIFTH  DOE,  FIRST  DOE  CORPORATION, 
SECOND  DOE  CORPORATION,  THIRD 
DOE  CORPORATION,  FOURTH  DOE 
CORPORATION,  FIFTH  DOE  CORPORA- 
TION, SIXTH  DOE  CORPORATION, 
SEVENTH  DOE  CORPORATION,  EIGHTH 
DOE  CORPORATION,  NINTH  DOE  COR- 
PORATION, TENTH  DOE  CORPORATION, 
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ELEVENTH  DOE  CORPORATION, 
TWELFTH  DOE  CORPORATION,  THIR- 
TEENTH DOE  CORPORATION,  FOUR- 
TEENTH DOE  CORPORATION,  FIF- 
TEENTH DOE  CORPORATION,  SIX- 
TEENTH DOE  CORPORATION,  SEVEN- 
TEENTH DOE  CORPORATION,  EIGHT- 
EENTH DOE  CORPORATION,  NINE- 
TEENTH DOE  CORPORATION,  TWEN- 
TIETH DOE  CORPORATION, 

Defendants. 

[3] 
COMPLAINT  IN  CONDEMNATION 

Now  comes  the  United  States  of  America,  by  M. 
Mitchell  Bourquin,  Special  Assistant  to  the  Attor- 
ney General,  at  the  direction  and  under  the  au- 
thority of  the  Attorney  General  of  the  United 
States  and  pursuant  to  the  request  of  the  Acting 
Secretary  of  the  Navy,  and  for  cause  of  action 
against  the  above  named  defendants,  alleges  as 
follows : 

I. 

That  this  proceeding  is  instituted  and  the  lands 
hereinafter  described  are  taken  pursuant  to  the  pro- 
visions contained  in  the  Act  of  Congress  approved 
July  19,  1940  (Public  Law  No.  757,  76th  Congress, 
3rd  Session),  which  Act  authorizes  the  acquisition 
of  land  for  naval  purposes,  and  the  Second  War 
Powers  Act  of  1942  (S.  2208,  77th  Congress,  2nd 
Session). 
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IL 

That  the  lands  hereinafter  described  are  taken 
and  condemned  under  the  authority  of  the  above 
mentioned  Act  of  Congress,  for  the  uses  and  pur- 
poses authorized  by  said  act  and  are  sought  and 
taken  for  the  expansion  of  facilities  at  the  present 
Naval  Dry  Dock  Hunter's  Point,  San  Francisco, 
California,  and  are  suitable  and  necessary  for  said 
purpose;  that  said  use  of  said  lands  constitutes  a 
public  use  and  said  lands  have  been  selected  by  the 
Secretary  of  the  Navy  for  acquisition  for  said  pur- 
poses and  uses  above  stated  and  are  required  for 
immediate  use  in  order  that  the  necessary  work 
may  be  begun  thereon  for  carrying  out  said  pur- 
poses and  uses. 

III. 

That  the  acquisition  of  said  lands  by  plaintiff 
will  be  of  the  greatest  public  benefit  and  the  least 
[4]  private  injury;  that  no  part  of  said  lands  has 
heretofore  been  appropriated  for  public  use  by  said 
plaintiff,  or  the  State  of  California,  or  any  political 
subdivision  thereof. 

IV. 

That  the  estate  or  interest  which  plaintiff  seeks 
to  take  and  condemn  in  the  lands  hereinafter  de- 
scribed is  the  fee  simple  title  to  said  lands,  here- 
inafter described. 

V. 

That  there  are  sufficient  funds  now  available  with 
which  plaintiff  can  and  is  authorized  to  pay  just 
compensation  for  the  lands  sought  to  be  taken  and 


10  Frank  M.  Weber  vs. 

condemned  herein  in  whatever  sum  may  be  ulti- 
mately awarded  in  the  proceeding  for  the  taking 
of  said  lands  and  any  damages  resulting  therefrom. 

YI. 

That  the  lands  to  be  taken  and  condemned  in  this 
l^roceeding  aggregate  230.5  acres,  more  or  less,  are 
situate  in  the  City  and  County  of  San  Francisco, 
State  of  California,  and  more  particularly  de- 
scribed as  follows:  [5] 

Beginning  at  the  point  of  intersection  of  the 
northeasterly  line  of  Oakdale  Ave.  and  the  south- 
easterly line  of  Fitch  Street,  said  point  also  being 
the  northwesterly  corner  of  Block  4725  as  shown  on 
that  certain  map  entitled,  **  Naval  Dry  Docks,  Hun- 
ter's Point,  California,  Acquisition  of  land,"  Num- 
bered C-1892-5  and  prepared  by  the  Public  Works 
Administration  and  from  said  point  of  beginning 
southeasterly  along  the  northeasterly  line  of  Oak- 
dale  Ave,  and  the  projection  thereof  to  a  point 
which  is  the  point  of  intersection  of  the  line  proj- 
ected from  the  northeasterly  line  of  Oakdale  Ave. 
and  the  United  States  Bulkhead  line;  thence  in  a 
northeasterly  direction  along  said  United  States 
Bulkhead  Line  to  a  point  which  is  the  point  of 
intersection  of  the  United  States  Bulkhead  Line 
and  the  southwesterly  boundary  line  of  the  Hun- 
ter's Point  Naval  Dry  Docks;  thence  northwest- 
erly along  said  southwest  boundary  line  to  a  point 
which  is  the  most  westerly  corner  of  the  lands  of 
said  Hunter's  Point  Naval  Dry  Docks;  thence 
northeasterly    along    the    north westerh'    boundary 
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line  of  Hunter's  Point  Naval  Dry  Docks  to  a  point 
which  is  the  point  of  intersection  of  said   north- 
westerly boundary  line  and  the  United  States  Bulk- 
head Line;  thence  along  said  United  States  Bulk- 
head Line  to  a  point  which  is  the  point  of  intersec- 
tion of  said  United  States  Bulkhead  Line  and  the 
southeasterly  line  of  Coleman  Street;  thence  south- 
westerly along  the  southeasterly  line  of  said  Cole- 
man Street  to  a  point  which  is  the  point  of  inter- 
section of  said  southeasterly  line  of  Coleman  Street 
and    the    southwesterly    line    of    McKinnon    Ave.; 
thence  northwesterly  along  the  southwesterly  line  of 
McKinnon  Ave.  to  a  point  which  is  the  point  of 
intersection  of  the  southwesterly  line  of  McKinnon 
Ave.   and   the   southeasterly   line  of   Earl    Street; 
thence  southwesterly  on  the  southeasterly  line  of 
Earl  Street  to  a  point  which  is  the  point  of  intersec- 
tion of  said  southeasterly  line  of  Earl  Street  and 
the   southwesterly  line   of  Newcomb   Ave.;   thence 
northwesterly   on   the   southwesterly   line   of   New- 
comb  Ave.  to  a  point  which  is  the  point  of  intersec- 
tion of  the  southwesterly  line  of  Newcoriib  Ave.  and 
the  southeasterly  line  of  Fitch  Street;  thence  south- 
westerly   along    the    southeasterly    line    of    Fitch 
Street  to  a  point  which  is  the  point  of  intersection 
of  the  southeasterly  line  of  Fitch   Street  and  the 
northeasterly  line  of  Oakdale  Ave.  said  point  being 
the  point  of  beginning  containing  230.5  acres,  more 
or  less.  [6] 

VII. 
That  a  plan  showing  the  lands  taken  as  above  de- 
scribed is  attached  hereto,  marked   Exhibit  *'A", 
and  made  a  part  hereof  by  reference. 
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VIII. 

That  plaintiff  is  informed  and  believes  and  there- 
fore alleges  that  none  of  said  lands  taken  by  this 
proceeding  are  a  part  of  any  larger  tract  belonging 
to  the  apparent  or  purported  owners  of  said  lands 
herein  described. 

IX. 

Each  of  the  defendants  above  named  claims  to  be 
the  owner  of  a  portion  of  the  property  subject  of 
this  action,  or  has  or  claims  to  have  some  interest 
therein. 

X. 

That  so  far  as  is  known  to  plaintiff,  the  only 
persons,  firms  or  corporations  having  or  claiming 
any  interest  in  the  above  described  property  and 
who  are  therefore  joined  as  defendants,  are  the 
following :  City  and  County  of  San  Francisco,  and 
State  of  California. 

XI. 

That  the  defendants  Second  Doe  to  Twentyfifth 
Doe,  inclusive,  and  First  Doe  Corporation  to 
Twentieth  Doe  Corporation,  inclusive,  are  sued  and 
designated  herein  by  fictitious  names  for  the  reason 
that  their  true  names  are  unknown  to  plaintiff,  but 
the  plaintiff  will,  upon  ascertaining  their  true 
names,  substitute  the  same  for  such  fictitious  names 
by  appropriate  amendment,  and  prays  such  leave 
of  the  Court;  that  said  defendants,  and  each  [7]  of 
them,  may  have  or  claim  to  have  an  interest  in 
some  piece  or  parcel  of  the  lands  sought  to  be  taken 
and  condemned  in  this  action,  but  that  the  nature. 
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character  or  extent  of  such  interest  is  unknown  to 
plaintiff. 

XII. 
That  the  Acting  Secretary  of  the  Navy  has  de- 
termined that  it  is  necessary,  advantageous  and  in 
the  interests  of  the  United  States  that  an  order  be 
obtained  from  this  Court  authorizing  said  Navy 
Department  to  take  immediate  possession  of  the 
above  described  lands  to  the  extent  of  the  interest 
above  described,  and  the  above  mentioned  Special 
Assistant  to  the  Attorney  General  has  been  au- 
thorized and  directed  by  the  Attorney  General  of 
the  United  States  to  take  proper  proceedings  herein 
to  acquire  such  order  from  this  Honorable  Court. 

Wherefore,  plaintiff  prays : 

1.  For  an  order  authorizing  and  directing  the 
United  States  to  take  immediate  possession  of  the 
above  described  lands. 

2.  For  judgment: 

(a)  Decreeing  that  said  lands  above  described, 
to  the  extent  of  the  title  and  interest  which  plain- 
tiff seeks  to  acquire  by  this  action,  are  condemned 
for  necessary  public  uses  of  the  plaintiff  as  au- 
thorized by  law ;  that  all  of  said  lands  are  necessary 
and  suitable  thereto; 

(b)  Determining  the  value  of  the  lands  subject 
of  this  action  and  each  separate  interest  therein 
and  directing  the  payment  for  each  separate  interest 
to  the  persons  entitled  thereto.  [8] 
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3.     For   such    other    and    further    relief    as    the 
Court  may  deem  meet  and  proj^er  in  the  premises. 
M.  MITCHELL  BOURQUIN 

Special   Assistant   to  the   At- 
torney General 
Attorney  for  Plaintiff  [9] 

VERIFICATION 

United  States  of  America  ) 

Northern  District  of  California        )  ss. 
City  and  County  of  San  Francisco  ) 

M.  Mitchell  Bourquin,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  a  Special  Assistant  to  the  Attorney 
General  of  the  United  States,  and  attorney  for  the 
plaintiff  in  the  above  action;  that  he  has  read  the 
foregoing  Complaint  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge 
except  as  to  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

That  the  reason  why  this  verification  is  made  by 
affiant  and  not  by  the  plaintiff  is  that  the  plaintiff 
is  a  corporation  sovereign. 

That  the  sources  of  affiant's  infoi-mation  and  the 
grounds  for  his  belief  are  the  official  communica- 
tions, records,  files  and  documents  received  from  the 
Attorney  General  of  the  United  States  and  from 
the  Navy  Department  of  the  United  States. 

M.  MITCHELL  BOURQUIN 
Special  Assistant  to  the  At- 
torney General 
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Subscribed  and  sworn  to  before  me  this  4th  day 
of  April,  1942. 

[Seal]  LOUIS  V.  VASQUEZ 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  December  4,  1943.  [10] 

(Map    Attached    to    Original    Complaint)     Ex- 
hibit ''A" 

[Endorsed] :     Filed  at  11 :40  a.m.  Apr.  4,  1942. 

[10a] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  IMMEDIATE  POSSES- 
SION AND  USE  OF  PROPERTY  SOUGHT 
TO  BE  CONDEMNED 

Upon  reading-  and  filing  the  Complaint  in  tlie 
above  entitled  action,  and  in  appearing  that  appli- 
cation has  been  made  by  plaintiff  to  be  let  into 
immediate  possession  of  the  lands  described  in  the 
Complaint,  and  hereinafter  described,  and  to  take 
and  make  use  of  the  quantum  of  estate  and  interest 
sought  to  be  condemned  as  alleged  in  said  Com- 
plaint, to  the  extent  and  for  the  purposes  as  alleged 
in  said  Compaint,  and  to  proceed  thereon  with  the 
public  work  authorized  by  Congress  and  directed 
by  the  Acting  Secretary  of  the  Navy  and  the  Attor- 
ney General  of  the  United  States  in  the  manner  as 
set  forth  in  said  Complaint,  and  it  further  appear- 
ing that  certain  and  adequate  provision  has  been 
made    for   payment   of   just    compensation    to    the 
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parties  entitled  thereto  by  previous  appropriation 
of  the  Congress  of  the  United  States  for  that 
purpose : 

Now,  Therefore,  It  Is  Ordered  and  Directed  that 
leave  be,  and  is  hereby  granted  the  United  States 
of  America  to  take  immediate  possession  and  use  of 
the  lands  described  in  the  Complaint  herein,  and 
hereinafter  described,  to  the  extent  of  the  estate 
and  interest  to  be  acquired  by  the  United  States  of 
America,  to-wit,  the  fee  simple  title  to  said  lands 
hereinafter  described,  for  the  expansion  of  facilities 
at  the  present  Naval  Dry  Docks  Hunter's  Point, 
San  Francisco,  California,  and  plaintiff  is  hereby 
authorized  to  proceed  with  such  public  works 
thereon  as  have  been  authorized  by  Congress; 

It  Is  Further  Ordered  and  Directed  that  inas- 
much as  the  United  States  of  America  has  made 
certain  and  adequate  provisions  for  the  pajmient 
of  just  compensation  [14]  to  the  partj^  or  parties 
entitled  thereto  by  virtue  of  appropriations  made 
by  Congress  therefor,  as  set  forth  in  the  Complaint 
on  file  herein,  it  shall  not  be  necessary  that  the 
United  States  of  America  deposit,  or  cause  to  be 
deposited  any  sum  or  sums  of  money,  or  other 
form  of  security  of  any  kind  or  nature  for  the 
purpose  of  securing  the  payment  of  just  compen- 
sation to  the  party  or  parties  entitled  thereto. 

The  United  States  Marshal  is  hereby  authorized 
to  ijlace  plaintiff  in  possession  of  said  property. 

Following  is  a  particular  description  of  the  lands 
affected  by  this  order,  which  said  lands  are  situate 
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in  the  City  and  County  of  San  Francisco,  State  of 
California:  [15] 

Beginning  at  the  point  of  intersection  of  the 
northeasterly  line  of  Oakdale  Ave.  and  the  south- 
easterly line  of  Fitch  Street,  said  goint  also  being 
the  northwesterly  corner  of  Block  4725  as  shown  on 
that  certain  map  entitled  "Naval  Dry  Docks,  Hun- 
ter's Point,  California,  Acquisition  of  land,"  Num- 
bered C-1892-5  and  prepared  by  the  Public  Works 
Administration  and  from  said  point  of  beginning 
southeasterly  along  the  northeasterly  line  of  Oak- 
dale  Ave.  and  the  projection  thereof  to  a  point 
which  is  the  point  of  intersection  of  the  line  proj- 
ected from  the  northeasterly  line  of  Oakdale  Ave. 
and  the  United  States  Bulkhead  line;  thence  in  a 
northeasterly  direction  along  said  United  States 
Bulkhead  Line  to  a  point  which  is  the  point  of 
intersection  of  the  United  States  Bulkhead  Line  and 
the  southwesterly  boundary  line  of  the  Hunter's 
Point  Naval  Dry  Docks ;  thence  northwesterly  along 
said  southwest  boundary  line  to  a  point  which  is 
the  most  westerly  comer  of  the  lands  of  said  Hun- 
ter's Point  Naval  Dry  Docks;  thence  northeasterly 
along  the  northwesterly  boundary  line  of  Hunter's 
Point  Naval  Dry  Docks  to  a  point  which  is  the 
point  of  intersection  of  said  northwesterly  bound- 
ary line  and  the  United  States  Bulkhead  Line; 
thence  alono-  said  United  States  Bulkhead  Line  to  a 
point  which  is  the  point  of  intersection  of  said 
United  States  Bulkhead  Line  and  the  southeasterly 
line  of  Coleman  Street;  thence  southwesterly  along 
the  southeasterly  line  of  said  Coleman  Street  to  a 


18  Frank  M.  Weher  vs. 

point  which  is  the  point  of  intersection  of  said 
southeasterly  line  of  Coleman  Street  and  the  south- 
westerly line  of  McKinnon  Ave.;  thence  northwest- 
erly along  the  southwesterly  line  of  McKuinon  Ave. 
to  a  point  which  is  the  point  of  intersection  of  the 
southwesterly  line  of  McKinnon  Ave.  and  the  south- 
easterly line  of  Earl  Street ;  thence  southwesterly  on 
the  southeasterly  line  of  Earl  Street  to  a  point 
which  is  the  point  of  intersection  of  said  south- 
easterly line  of  Earl  Street  and  the  southwesterly 
line  of  Newcomb  Ave. ;  thence  northwesterly  on  the 
southwesterly  line  of  Newcomb  Ave.  to  a  point 
which  is  the  point  of  intersection  of  the  southwest- 
erly line  of  Newcomb  Ave.  and  the  southeasterly 
line  of  Fitch  Street;  thence  southwesterly  along  the 
southeasterly  line  of  Fitch  Street  to  a  point  which 
is  the  point  of  intersection  of  the  southeasterly  line 
of  Fitch  Street  and  the  northeasterly  line  of  Oak- 
dale  Ave.  said  point  being  the  point  of  beginning 
containing  230.5  acres,  more  or  less.  [16] 

The  Court  reserves  the  right  hereafter  to  make 
such  other  and  further  orders,  judgments  and  de- 
crees herein  as  may  be  necessary  in  the  premises. 

Dated:     This  4th  day  of  April,  1942. 
MICHAEL  J.  EOCHE 
Judge,  United  States  District  Court,  Northern  Dis- 
trict of  California. 

[Endorsed] :     Filed  April  4,  1942.  [17] 
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[Title  of  District  Court  and  Cause.] 

DECLARATION  OF  TAKING 

Whereas,  it  has  become  necessary  that  the  lands 
which  are  the  subjects  of  condemnation  in  the  above 
entitled  proceeding  be  taken  for  immediate  public 
use  by  the  United  States  of  America  for  the  expan- 
sion of  facilities  at  the  present  Hunters  Point 
Naval  Dry  Dock,  San  Francisco,  California,  upon 
the  filing  of  this  declaration  of  taking, 

Now,  Therefore,  I,  James  Forrestal,  Acting  Sec- 
retary of  the  Navy,  acting  for  and  in  the  capacity 
of  the  Secretary  of  the  Navy,  under  and  pursuant 
to  the  provisions  of  the  Acts  of  Congress  approved 
January  29,  1942,  (Public  Law  420,  77th  Congress; 
55  Stat.,  Chap  25) ;  Act  of  Congress  approved  Feb- 
ruary 7,  1942  (Public  Law  441,  77th  Congress;  55 
Stat.,  Chap  46)  ;  [19]  August  1,  1888  (25  Stat.,  357 ; 
U.  S.  C,  title  40,  sec.  257)  ;  and  February  26,  1931 
(46  Stat,  1421;  U.  S.  C,  title  40,  sec.  258a),  do 
hereby  make  and  cause  to  be  filed  this  declaration 
of  taking,  pursuant  to  said  acts  of  Congress  and 
any  acts  amendatory  thereof  or  supplementary 
thereto,  and  by  virtue  of  authority  thereof,  do 
hereby  state  that  I  have  selected  for  acquisition 
two  hundred  thirty  and  five  tenths  (230.5)  acres 
of  land,  more  or  less,  situated  in  the  City  of  San 
Francisco,  County  of  San  Francisco,  California, 
which  said  lands  are  shown  on  photostatic  copy  of 
map  number  C-1892-5,  entitled  "Navy  Yard,  Mare 
Island,  California,  Navy  Dry  Docks  Hunters  Point, 
California,  Acquisition  of  Land,''  which  is  attached 
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hereto  as  Exhibit  ^'A"  and  made  a  part  of  this 
declaration  of  taking.  Said  lands  are  more  par- 
ticularly described  as  follows: 

Beginning  at  the  point  of  intersection  of  the 
Northerly  line  of  Oakdale  Avenue  and  the  South- 
easterly line  of  Fitch  Street,  said  point  also  being 
the  Northwesterly  corner  of  Block  4725  as  shown 
on  Exhibit  "A",  and  from  said  point  of  beginning 
Southeasterly  along  the  Northeasterly  line  of  Oak- 
dale  Avenue  and  the  projection  thereof  to  a  point 
which  is  the  point  of  intersection  of  the  line  pro- 
jected from  the  Northeasterly  line  of  Oakdale  Ave- 
nue and  the  United  States  Bulkhead  Line;  thence 
in  a  Northeasterly  direction  along  said  United 
States  Bulkhead  Line  to  a  point  which  is  the  point 
of  intersection  of  the  United  States  Bulkhead 
Line  and  the  Southwesterly  boundary  line  of  the 
Hunters  Point  Naval  Dry  Docks;  thence  North- 
westerly along  said  Southwest  boundary  line  to  a 
point  which  is  the  most  Westerly  corner  of  the  lands 
of  said  Hunters  Point  Naval  Dry  Docks;  thence 
Northeasterly  along  the  Northwesterly  boundary 
line  of  Hunters  Point  Naval  Dry  Docks  to  a  point 
which  is  the  point  of  intersection  of  said  North- 
westerly boundary  line  and  the  United  States  Bulk- 
head line;  thence  along  said  LTnited  States  Bulk- 
head Line  to  a  point  which  is  the  point  [20]  of  inter- 
section of  the  said  United  States  Bulkhead  Line 
and  the  Southeasterly  line  of  Coleman  Street; 
thence  Southwesterly  along  the  Southeasterly  line 
of  said  Coleman  Street  to  a  point  which  is  the  point 
of  intersection  of  said  Southeasterly  line  of  Cole- 
man Street  and  the  Southwesterly  line  of  McKinnon 
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Avenue ;  thence  Northwesterly  along  the  Southwest- 
erly line  of  McKinnon  Avenue  to  a  point  which  is 
the  point  of  intersection  of  the  Southwesterly  line 
of  McKinnon  Avenue  and  the  Southeastely  line  of 
Earl  Street;  thence  Southwesterly  on  the  South- 
easterly line  of  Earl  Street  to  a  point  which  is  the 
point  of  intersection  of  the  said  Southeasterly  line 
of  Earl  Street  and  the  Southwesterly  line  of  New- 
comb  Avenue;  thence  Northwesterly  on  the  South- 
westerly line  of  Newcomb  Avenue  to  a  point  which 
is  the  point  of  intersection  of  the  Southwesterly 
line  of  Newcomb  Avenue  and  the  Southeasterly  line 
of  Fitch  Street;  thence  Southwesterly  along  the 
Southeasterly  line  of  Fitch  Street  to  a  point  which 
is  the  point  of  intersection  of  the  Southeasterly  line 
of  Fitch  Street  and  the  Northeasterly  line  of  Oak- 
dale  Avenue,  said  point  being  the  point  of  begin- 
ning, containing  230.5  acres  of  land,  more  or  less. 

And  I  do  declare  said  lands  to  be  taken  under 
authority  of  the  aforesaid  acts  of  Congress;  that 
the  use  to  which  said  lands  are  to  be  put  is  the 
same  as  authorized  by  said  acts;  and  that  the  es- 
tate hereby  taken  in  said  lands  for  the  public  use 
aforesaid  is  in  fee  simple. 

And  I,  James  Forrestal,  Acting  Secretary  of  the 
Navy,  acting  for  and  in  behalf  of  the  Secretary  of 
the  Navy,  do  hereby  state  that  the  sum  of  money 
estimated  by  me  to  be  just  compensation  for  all 
of  said  lands,  improvements  thereon  and  appurte- 
nances thereunto  belonging,  is  Seven  Hundred 
Fifty-five  Thousand,  Three  Hundred  and  86/100 
dollars  ($755,300.86),  which  said  sum  having  been 
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appropriated  by  Congress  is  hereby  deposited  into 
the  registry  of  the  court  for  the  use  and  [21] 
benefit  of  the  persons  entitled  thereto,  and  that  the 
names  of  the  owners  of  said  property  or  interest 
therein  and  the  amount  of  just  compensation  for 
said  lands  and  improvements  thereon,  which  are 
hereby  taken  are  shown  on  Schedule  *'A"  which 
is  attached  hereto  and  made  a  part  of  this  declara- 
tion of  taking. 

I  am  of  the  opinion  that  the  ultimate  award  for 
the  taking  of  said  lands  will  be  within  the  limits 
prescribed  by  Congress. 

In  Witness  Whereof,  the  petitioner,  by  and 
through  the  said  James  Forrestal,  Acting  Secretary 
of  the  Navy,  acting  for  and  in  behalf  of  the  Secre- 
tary of  the  Navy,  has  caused  this  declaration  of 
taking  to  be  signed  in  its  name  and  has  caused 
the  seal  of  the  Navy  Department  to  be  affixed 
hereto  on  the  15th  day  of  April,  1942,  in  the  City 
of  Washington,  District  of  Columbia. 

[Seal]  UNITED   STATES  OF  AMER- 

ICA 
By  JAMES  FORRESTAL 

Acting  Secretary  of  the  Navy. 

[22] 
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SCHEDULE "A" 

The  names  of  the  persons  having  title  to  or  other 
interest  in  the  lands  described  in  the  within  dec- 
laration of  taking,  and  the  amounts  estimated  to 
be  fair  compensation  for  each  respective  ownership, 
including  all  improvements  thereon,  are  as  follows: 

Estimated  Fair 
Owner  Block  Number    Lot  Number      Compensation 

Behtlehem  Shipbuilding  4592  1,2,4  $  4,200.00 


Company 

Mary  Ward  and  Rose  Ryan 

4592 

3 

640.00 

George  P.  Chan 

4610 

1 

21,133.60 

Mark  E.  Noon 

4611 

1 

1,200.00 

Albert  Gianelli 

4611 

2 

2,577.60 

Bethlehem  Shipbuilding 

4611 

3,4,5 

6,7,8 

10,14, 

15,16, 

19,20, 

21 

8,549.60 

Walter  Merril,  et  al 

4611 

9 

900.00 

Shun  Chuck  Poy 

4611 

11 

8,857.60 

Kate  C.  Towle 

4611 

12 

600.00 

Janet  McLeod 

4611 

13 

300.00 

Janet  McLeod 

4611 

22 

1,020.00 
[23] 

Mark  E.  Noon 

4611 

17 

900.00 

George  Hansen 

4611 

18 

900.00 

Warren  Powers 

4616 

1 

1,200.00 

Bethlehem  Shipbuilding 

4616 

2  to  10 

13,298.00 

Company 

incl., 
12,14  to 
17 

Jennie  M.  Merill,  et  al 

4616 

11 

1,050.00 

Lily  Lerman 

4616 

13 

900.00 

Charles  E.  Long 

4617 

1 

1,360.00 

Walter  S.  Newhall 

4617 

2 

1,116.00 

Elmer  A.  Fridley 

4617 

3 

320.00 

Warren  Powers 

4617 

3A,4 

7,401.52 
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Estimated  Fair 

Owner 

Block  Number 

Lot  Number 

Compensation 

Edward  J.  Callan 

4617 

3B 

$     760.08 

Agostine  Zari 

4617 

4A 

466.80 

Simon  G.  Bube 

4617 

4B,5 

1.291.40 

August  H.  Siemer 

4617 

6 

1,976.20 

Kernan  Robson 

4617 

7A 

703.24 

James  R.  Martin 

4617 

7B 

586.40 

Agostino  Zari 

4617 

8 

600.00 

George  C.  Ahlborn 

4617 

8A 

600.00 

Warren  Powers 

4617 

8B 

600.00 

Chuck  Lincoln  Minor 

4617 

9 

3,900.00 

Percy  A.  Molfino 

4617 

9A 

600.00 

George  Yaksich 

4617 

9B 

640.00 

South  San  Francisco  Dock 

4617 

10,11 

1,440.00 

Company 

Check  Way  Hin 

4617 

12 

480.00 
[24] 

Louis  Verkich 

4617 

12A 

400.00 

Vito  Chiala 

4617 

13,13A, 

14 

14A 

21,886.00 

Steve  Poklar 

4617 

755.60 

Fred  Assalino 

4617 

14B,15 

10,860.80 

William  W.  Witney 

4617 

16A 

258.00 

Kernon  Robson 

4617 

16B 

1.68 

Mildred  L.   Goodsell 

4634 

1 

980.00 

Charles  Gardner,  et  al 

4634 

2 

900.00 

Frank  Mango 

4634 

3 

3,748.80 

Virgil  Johnson 

4634 

4 

560.00 

Silas  D.  Harp 

4634 

4A 

758.80 

Houghton  Company 

4634 

5,19 

1,120.00 

Angelo  Castanzo 

4634 

5A 

580.00 

Daniel  McSweeney 

4634 

6,7,8 
9,15, 
16,17 

4,720.00 

Clarence  B.  Eaton 

4634 

10 

280.00 

James  M.  Smith 

Andrew  Zanetti 

4634 

11,12 

560.00 

Maria  Karich 

4634 

13 

3,405.00 

Gian  Vidlich 

4634 

14 

240.00 
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Estimated  Fair 

Owner 

Block  Number 

Lot  Number 

Compensation 

W.  R.  Jameson 

4634 

14A 

$  2,385.50 

J.  M.  Klobucar 

4634 

18 

960.00 

Virginia  Barca 

4634 

20 

560.00 

John  Gauci 

4634 

20A,21 

560.00 

Charles  Madgwick 

4634 

21A 

660.00 

Frank  Machado 

4634 

21B 

280.00 
[25] 

Alfred  Seligman 

4635 

1 

3,148.00 

Walter  J.  Silva 

4635 

2,3, 
3A,4 

1,560.00 

M.  E.  Gorter 

4635 

5,6, 
14A,15 

2,040.00 

Joseph  D.  Toohig 

4635 

7 

720.00 

William   L.  Brown 

4635 

8,9 

1,500.00 

Chan  Lam 

4635 

10,11 

5,064.00 

Edgar  McLaren 

4635 

12 

600.00 

Helen  V.  Man 

4635 

13,13A 
13B 

2,789.60 

Beatrice  Cuneo 

4635 

14 

200.00 

State  of  California 

4635 

15 

200.00 

James  I.  Downey,  et  al 

4635 

17 

200.00 

J.  G.  James  Co. 

4635 

18 

600.00 

Orral   E.   Carrere 

4640 

1 

320.00 

Peter  Lors,  et  al 

4640 

lA 

160.00 

Arthur  Viargues 

4640 

2,2A 

360.00 

Charles  Bevan 

4640 

3 

280.00 

Mary  Cunningham 

4640 

4 

468.00 

Donald  Stuart 

4640 

5,17A 

1,084.00 

Ralph  C.  Smith 

4640 

5A 

1,535.20 

Edward  Bergold 

4640 

6 

440.00 

Albert  W.  MeKinney 

4640 

7 

3,317.60 

Hu  Wai  Kee 

4640 

8 

6,680.00 

Paul  Nelson 

4640 

9 

440.00 

Rose  Cavanagh 

Olive  Wilson 

4640 

10 

220.00 
[26] 
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Schedule  ^'A'— (Continued) 

Estimated  Fair 

Owner  Block  Number    Lot  Number      Compensation 

J.  L.  Tomkins  4640  lOA  $  2,820.00 

Rex  R.  Wilson  4640  lOB  220.00 

Byron  B.  Tomkins  4640  IOC  $  2,736.80 

M.  Roodhouse  4640  11  720.00 

Loo  Yee  Ling  Shee  4640  12  780.00 

Jack  Robinson  4640  13  1,564.80 

Pedro  Longa  4640  14  240.00 

Rosa  M.  Bayer  4640  14A  480.00 

Jane  M.  O'Gara  4640  17  2,216.00 

Herbert  F.  Buckley  4640  18  5,240.00 

Moses  Yang  4641  1  405.00 

William  W.  Browne  4641  lA  2,129.60 

Mary  C.  Hogan  4641  2  1,612.00 

Odie  Sterner  4641  2 A  2,201.60 

Louis  Colton  4641  3  560.00 

Joseph  Yaich  4641  3A,4  2,944.00 

Mary  E.   Christiansen  4641  4A  1,140.00 

Arthur  F.  Stevens  4641  5  451.20 

Albert  Lise  4641  5A  280.00 

Sophie   Hamilton  4641  5B  2,416.80 

A.  A.  Cornell  4641  6  280.00 

M.  Diehl  4641  6A  280.00 

Jennabelle   Delaney  4641  6B  280.00 

Till  Toms  4641  7,7A,7B  840.00 

Oscar  Lewis  4641  8  280.00 

[27] 

David  LeVake  4641  8B  280.00 

Thomas  A.  Nelson  4641  8A  280.00 

Claire    Brown  4641  9  420.00 

Gardner  A.  Dailey  4641  9A  440.00 

Warren   Whitney  4641  10,11  860.00 

George  G.  Molena  4641  11,12  840.00 

Raoul  Bozio  4641  14  840.00 

I.  J.  Piazza  4641  15  2,453.60 

Paul  Paulini  4641  15A  5,332.00 

Seferino   Rivera  4641  16  560.00 

Ameda  Grappali  4641  17  860.00 

City  of  San  Francisco  4658  1  2,320.00 

Thomas  Merculis  4658  2,2A  1,826.00 

Enka  Winup  4658  2B,3  1,044.00 

Arthur  B.  Willis  4658  3A,3B  400.00 
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Estimatefl  Fair 

Owner                                                Block  Number  Lx)t  Number      Compensation 

South  San  Francisco  4658  4,5               $     840.00 

Dock  Company 

M.  Burns 

Ray  T.  Burke  4658  6  200.00 

John  Miley  4658  6A,6B  1,982.40 

Joseph  D.  Toohig  4658  7,8  1,200.00 

F.  D.  Stoller  4658  9  720.00 
Oscar  Lewis  4658  10  960.00 
Juanita  Dowd  4658  11,12  1,680.00 
Pedro  Nava  4658  13,13A,13B  840.00 
Robert  Gain  4658  14  1,080.00 

[28] 

William  P.  Shields  4658  14A,15  1,640.00 

Arthur  P.   Stevens  4658  15A  1,600.00 

Maud  McLaughlin  4658  16  840.00 

G.  AV.  McKinney  4659  1  207.60 
Patricia  C.  Kirk  4659  lA  207.60 
State  of  Califor'nia  4659  2  420.00 
Emile  Nagard  4659  3  821.60 
G.  W.  McKinney  4659  3A  1,182.60 
Amanda  W.  Felt  4659  4  420.00 
Amanda  W.  Felt  4659  15  420.00 
Karl  A.  Karn  4659  5  420.00 
Karl  A.  Kern  4659  14  420.00 
M.  Diehl  4659  6  400.00 
Fred  D.  Carrier  4659  6 A  200.00 
E.  Stevenson  4659  7  600.00 
H.  S.  Smith  4659  8,8A  720.00 
J.  F.  Dowling  4659  8B  200.00 
Madeline  Burke  4659  9  1,320.00 
Reint  Lingerman  4659  9A,9B  1,820.00 
Fred  I.  Kemm  4659  10,10A  440.00 
Rudolph  Palm  4659  lOB  220.00 
J.  F.  Dowling  4659  11  600.08 
Albert  Fernandez  4659  12  1,375.20 
E.  J.  Jackson  4659  12A  1,220.80 
Eva  M.  Dillon  4659  13  200.00 
Albert  L.  Johnson  4659  13A  280.00 

[29] 
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Schedule  ^' A  "—(Continued) 


Estimaterl  Fair 

Owner 

Block  Number 

Lot  Number 

Compensation 

Florence  G.  Perrin 

4659 

16 

$     420.00 

South  San  Francisco 

4665 

1 

2,520.00 

Dock  Company 

Claude  Rosenberg  et  al. 

4665 

2,9 

840.00 

City  Title  Insurance 

4665 

3,3A, 

1,092.00 

Company 

8,8A,2B 

Abbey  Frink  Bickel 

4665 

4,7 

840.00 

Walter  Sarlin 

4665 

5 

140.00 

Dominic  Serio 

4665 

5A,5B 

180.00 

J.  F.  Dowling 

4665 

6 

420.00 

George  M.  Moore 

4665 

10 

460.00 

Cal.  Scott,  et  al 

4665 

11,12 

428.00 

Katherina  Stauffer 

4666 

1,3,17, 
18 
2,4 

1,600.00 

William  T.  G.  Jordan 

4666 

640.00 

Walter  F.  Sarlin 

4666 

5 

320.00 

John  O'Neil 

4666 

5A 

922.00 

Naomi  E.  Lee 

4666 

6 

1,126.40 

James  Greco 

4666 

7 

480.00 

William  Ede  Company 

4666 

8,13 

960.00 

Bernard  Bernardo 

4666 

9 

160.00 

Joseph  Barajas 

4666 

9A 

1,300.00 

Ray  T.  Burke 

4666 

9B 

160.00 

Cornelius  Tamony 

4666 

10,11 

1,080.00 

Joseph  Arevalo 

4666 

12 

1,058.72 

Alfred  M.  Conley 

4666 

12A 

600.00 

Jose  Cesena 

4666 

12B 

180.00 
[30] 

Shilling  Est.  Company 

4666 

14 

480.00 

Nick  Pork 

4666 

15.16B 

480.00 

August  Pierez 

4666 

15A 

160.00 

John  Rosado 

4666 

15B 

160.00 

Robert  W.  Chase 

4666 

16,16A 

794.48 

Thomas  A.  Ryan 

4683 

1,2 

1,080.00 

Walter  F.  Sarlin 

4683 

3.3A 

2,480.00 

Walter  F.  Sarlin 

4683 

16,16B 

320.00 

Gino  L.  Dentesano 

4683 

4,5,5A 
5B 

1,788.00 
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Schedule  ^' A  "—(Continued) 

Estimated  Pair 
Owner  Block  Number    Lot  Number      Compensation 

Ra^Tnond  F.  Gillette  4683  6,6A,6B       $  3,258.40 

Joseph  Valez  4683  7  400.00 

Rafela  Valez 

S.  Rivera  4683  7A  1,140.00 

F.  Rivera 
J.  Portelo 
C.  Burdick 
C.  Burdick 
C.  F.  McCann 
Minnie  Hildbrecht 
Katherina  Stauffer 
Jochin  Sass 
Cornelius  Tamony 
Houghton  Company 
Manuel  Farrell 
South  San  Francisco 
Dock  Company 

Andrew  D.  Zanetti 
William  T.  G.  Jordan 
Marie  S.  Sigall 
Helen  S.  Smith 
Alice  M.  Begley 
Herbert  C.  Rodenberger 
Lily  O'Connor,  et  al 
Oscar  Sarlin 
Katherina  Stauffer 

Mercantile  Trust  Co. 
Alfred  Tobin,  Trs. 

Dorothy  Jones 
Dorothy  Jones 
Ray  T.  Burke 
South  San  Francisco 


4683 

8,8A 

400.00 

4683 

8B 

200.00 

4683 

9 

1,680.00 

4683 

9A 

1,605.60 

4683 

10,14 

1,200.00 

4683 

11 

480.00 

4683 

12 

480.00 

4683 

13 

480.00 

4683 

15 

480.00 

4683 

16A 

1,048.00 

4684 

1 

[31] 

4684 

1A,2,2A 

5,080.00 

4684 

3 

200.00 

4684 

4 

400.00 

4684 

5 

440.00 

4684 

6 

420.00 

4694 

1,2 

1,020.00 

4694 

3 

420.00 

4694 

4,5,6,7, 
8,9,16 

3,120.00 

4694 

10 

600.00 

4694 

11,12 
13,14 

2,400.00 

4694 

15 

200.00 

4694 

15A 

1,400.00 

4694 

15B 

1,320.00 

4590 

4593 

4610 

45764 

4591 

4592 
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Schedule  ' 

"A 

"     r  Continued) 

Owner 

Block  Number     Lot  Numbei 

Tract  Number 

South  San  Francisco 

4663 

Dock  Company 

4664 
4665 
4684 
4685 
4686 
4692 
4693 
4708 
4709 
4710 
4711 
4712 
4713 
4720 
4721 
4722 
4723 
4724 
4725 

Estate  of  James  M.  McDonald 

4567 

c/o  Mrs.  Blythe  McDonald 

Hayden, 

Los  Angeles,  Calif. 

Flora  Vandenbergh 

4575 

Western  Title  Ins.  Co., 

Muriel  A.  Branham,  et  al 

Stuart  Kepner 

4576A 

Harvey  M.  Toy 

Muriel  A.  Branham,  et  al 

Muriel  A.  Branham,  et  al 

4590 

Estate  of  James  M. 

4662 

McDonald 

Peter  Dean  Company 

4663 

Betty  J.  Horn 

4686 

Hermanda  Joost 

Lester  L.  Roth 

Rennee  Bransten 

Estimated  Fair 
Compensation 


[32] 


427,571.20 
1,448.00 


1,696.00 
1,696.00 


200.00 
957.00 

295.80 
696.00 
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Schedule  ^'A"— (Contimied) 

Etetimated  Fair 
Owner  Block  Number    Lot  Number      Compensation 

Henry  Investment  Co.,  4687  957.00 

c/o  Thornwall  Mullally, 
Crocker  First  National 
Bank  Building 


Henry  Investment  Co. 

4688 

149.64 

4689 

334.08 

4690 

957.00 

Muriel  A.  Branham,  et  al 

4691 

957.00 

Phillip  Paschel 

Muriel  Jacobs 

4692 

62.64 

Wells  Fargo  Bank  &  Union 

4713 

476.76 

Trust  Company 

[33] 

James  Madison  Estate 

4714 

957.00 

Company, 

Matilda  T.  Altvater 

Sarah  Gleeson 

•• 

Robert  W.  Kelley 

4715 

^ ,  957.00 

Winifred  S.  Kelly 

Elma  D.  Goodman 

Walter  E.  Dakin 

Elsa  Everding 

James  S.  Hutchinson 

4716 

528.96 

C.  A.  Wellman 

4717 

772.56 

John  H.  Stahl 

4718 

957.00 

State  of  California 

4719 

957.00 

Elizabeth  Harms 

Johanna  E.  MacNieol 

Martha  Chase  Holland 

Nellie  Barrett,  et  al 

4720 

888.40 

Rosa  Cheim,  et  al 

City  of  San  Francisco, 

1.00 

California 

For  any  and  all  rij 

ght,  title  and  interest  in 

and  to  the  land  described  in  the  attached  de- 

claration of  taking  and  appurtenances  there- 

unto belonging. 

Total 

$755,300.86 

[34] 
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[Title  of  District  Court  and  Cause.] 
JUDGMENT 

The  United  States  of  America  having  this  day 
made  application  to  the  Court  to  enter  a  Judgment 
on  the  Declaration  of  Taking  heretofore  filed  this 
day,  and  for  an  Order  fij^ing  the  date  when  pos- 
session of  the  property  herein  described  is  to  be 
surrendered  to  the  United  States  of  America  and 
upon  consideration  thereof  and  of  the  Condemna- 
tion Complaint  filed  herein,  said  Declaration  of 
Taking,  the  statutes  in  such  cases  made  and  pro- 
vided, and  it  appearing  to  the  satisfaction  of  the 
Court: 

First :  That  the  United  States  of  America  is  en- 
titled to  acquire  property  by  eminent  domain  for 
the  purposes  as  set  out  and  prayed  for  in  said 
Complaint ; 

Second :  That  a  Complaint  in  Condemnation  was 
filed  at  the  request  of  the  Acting  Secretary  of  the 
Navy,  and  authority  empowered  by  law  to  acquire 
the  land  described  in  said  Complaint,  and  also  under 
authority  of  the  Attorney  General  of  the  United 
States ; 

Third:  That  said  Complaint  and  Declaration  of 
Taking  state  the  authority  under  which,  and  the 
public  use  for  which  said  land  was  taken,  that  the 
Acting  Secretary  of  the  Navy  is  the  person  duly 
authorized  and  empowered  by  law  to  acquire  land 
such  as  is  described  in  the  Complaint  for  use  by 
the  United  States  of  America  for  the  expansion 
of  facilities  at  the  present  Hunter's  Point  Naval 
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Dry  Dock,  San  Francisco,  California,  and  that  the 
Attorney  General  of  the  United  States  is  the  per- 
son authorized  by  law  to  direct  the  institution  of 
such  condemnation  proceedings.  [38] 

Fourth:  That  a  proper  description  of  the  lands 
sought  to  be  taken,  sufficient  for  identification 
thereof,  is  set  out  in  said  Declaration  of  Taking; 

Fifth :  That  said  Declaration  of  Taking  contains 
a  statement  of  the  estate  or  interest  in  said  lands 
taken  for  such  public  use; 

Sixth:  That  a  plan  showing  the  lands  taken  is 
incorporated  in  said  Declaration  of  Taking; 

Seventh:  That  a  statement  is  contained  in  said 
Declaration  of  Taking  of  a  sum  of  money  esti- 
mated by  said  Acting  Secretary  of  Navy  to  be  just 
compensation  for  said  land  in  the  amount  of  Seven 
Hundred  Fifty-Five  Thousand  Three  Hundred  and 
86/100  Dollars  ($755,300.86)  and  that  said  sum  was 
deposited  in  the  Registry  of  this  Court  for  the  use 
of  the  persons  entitled  thereto,  upon  and  at  the 
time  of  the  filing  of  said  Declaration  of  Taking; 

Eighth:  That  a  statement  is  contained  in  said 
Declaration  of  Taking  that  the  amount  of  the  ulti- 
mate award  for  compensation  for  the  taking  of  said 
projDcrty,  in  the  opinion  of  said  Acting  Secretary 
of  the  Nay>^  of  the  United  States  of  America,  will 
be  within  any  limits  prescribed  by  Congress  as  to 
the  price  to  be   paid   therefor; 

Ninth:  That  the  land  hereinafter  described 
which  is  the  subject  of  this  action,  consists  of  a 
number  of  smaller  lots  or  parcels  in  a  number  of 
different  ownerships ;  that  the  names  of  the  persons 
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having  title  to  or  other  interest  in  the  lands  here- 
inafter described,  a  description  of  their  respective 
lots  or  parcels,  and  the  amounts  estimated  to  be 
fair  compensation  for  each  respective  ownership 
[39]  including  all  improvements  thereon,  are  shown 
on  Schedule  "A"  hereto  attached  and  made  a  part 
of  this  Judgment: 

Now,  Therefore,  It  Is  Ordered,  Adjudged  And 
Decreed  that  the  title  to  those  certain  lands  in  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, more  particularly  described  as  follows:  [40] 

Beginning  at  the  point  of  intersection  of  the 
northeasterly  line  of  Oakdale  Ave.  and  the  south- 
easterly line  of  Fitch  Street,  said  point  also  being 
the  northwesterly  corner  of  Block  4725  as  sho\\Ti 
on  that  certain  map  entitled  ''Naval  Dry  Docks, 
Hunter's  Point,  California,  Acquisition  of  Land," 
Numbered  C-1892-5  and  prepared  by  the  Public 
Works  Administration  and  from  said  point  of  be- 
ginning southeasterly  along  the  northeasterly  line 
of  Oakdale  Ave.  and  the  projection  thereof  to  a 
point  which  is  the  point  of  intersection  of  the  line 
projected  from  the  northeasterly  line  of  Oakdale 
Ave.  and  the  United  States  Bulkhead  Line;  thence 
in  a  northeasterly  direction  along  said  United 
States  Bulkhead  Line  to  a  point  which  is  the  point 
of  intersection  of  the  United  States  Bulkhead  Line 
and  the  southwesterly  boundary  line  of  the  Hunter 's 
Point  Naval  Dry  Docks ;  thence  northwesterly  along 
said  southwest  boundary  line  to  a  point  which  is 
the  most  westerly  corner  of  the  lands  of  said  Hunt- 
er's Point  Naval  Dry  Docks;  thence  northeasterly 
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along  tlie  northwesterly  boundary  line  of  Hunter's 
Point  Naval  Dry  Docks  to  a  point  which  is  the 
point  of  intersection  of  said  northwesterly  boundary 
line  and  the  United  States  Bulkhead  Line;  thence 
along  said  United  States  Bulkhead  Line  to  a  point 
which  is  the  point  of  intersection  of  the  said  United 
States  Bulkhead  Line  and  the  southeasterly  line  of 
Coleman  Street;  thence  southwesterly  along  the 
southeasterly  line  of  said  Coleman  Street  to  a  point 
which  is  the  point  of  intersection  of  said  south- 
easterly line  of  Coleman  Street  and  the  southwest- 
erly line  of  McKinnon  Ave.;  thence  northwesterly 
along  the  southwesterly  line  of  McKinnon  Ave.  to 
a  point  which  is  the  point  of  intersection  of  the 
southwesterly  line  of  McKinnon  Ave.  and  the  south- 
easterly line  of  Earl  Street;  thence  southwesterly 
on  the  southeasterly  line  of  Earl  Street  to  a  poiiit 
which  is  the  point  of  intersection  of  said  south- 
easterly line  of  Earl  Street  and  the  southwesterly 
line  of  Newcomb  Ave. ;  thence  northwesterly  on  the 
southwesterly  line  of  Newcomb  Ave.  to  a  point 
which  is  the  point  of  intersection  of  the  southwest- 
erly line  of  Newcomb  Ave.  and  the  southeasterly 
line  of  Fitch  Street;  thence  southwesterly  along 
the  southeasterly  line  of  Fitch  Street  to  a  point 
which  is  the  point  of  intersection  of  the  south- 
easterly line  of  Fitch  Street  and  the  northeasterly 
line  of  Oakdale  Ave.  said  point  being  the  point 
of  beginning  containing  230.5  acres,  more  or  less. 

[41] 
vested  in  the  United  States  of  America  in  fee  simple 
absolute,  and  the  right  to  just  compensation  there- 
for vested  in  the  persons  entitled  thereto,  upon  the 
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filing  of  said  Declaration  of  Taking  and  the  de- 
positing in  the  Registry  of  this  Court  the  sum  of 
Seven  Hundred  Fifty-Five  Thousand,  Three  Hun- 
dred and  86/100  ($755,300.86),  as  hereinabove  re- 
cited; that  said  lands  are  deemed  to  have  been 
taken  and  condemned  for  the  public  use  of  the 
plaintiff  as  authorized  by  law  and  are  necessary 
and  suited  to  said  use;  that  just  compensation  for 
the  taking  of  said  lands  shall  be  ascertained  and 
awarded  by  judgment  herein. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  United  States  of  America  and  its  agents 
are  entitled  to  immediate  possession  of  the  above 
described  property  and  defendants  and  all  persons 
in  possession  of  said  property,  or  claiming  an  in- 
terest therein,  are  hereby  ordered  to  surrender  said 
property  forthwith  to  the  United  States,  and  this 
cause  is  held  open  for  such  further  orders  and  de- 
crees as  may  be  necessary  in  the  premises. 

Done  in  open  Court,  this  22nd  day  of  April,  1942. 
MICHAEL  J.  ROCHE, 

Judge,  United  States  District 
Court,  Northern  District  of 
California.  [42] 

SCHEDULE  ''A" 

[Printer's  Note:  Schedule  "A"  attached  to  the 
Judgment  is  not  reproduced  here,  as  it  is  identical 
with  Schedule  "A"  attached  to  the  Declaration  of 
Taking',  and  printed  in  full  at  ])aQ,'es  23  to  31  of 
this  printed  record.] 

[Endorsed]:     Filed  April  22,  1942. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  DECLARATION 
OF  TAKING 

Whereas,  the  above-captioned  condemnation  pro- 
ceeding has  been  instituted  and  a  declaration  of 
taking  has  been  filed; 

Whereas,  subsequent  information  indicates  that 
certain  errors  have  been  made  in  the  estimation  of 
the  just  compensation; 

Now,  Therefore,  I,  James  Forrestal,  Acting  Sec- 
retary of  the  Navy,  acting  for  and  in  behalf  of 
the  Secretary  of  the  Navy,  pursuant  to  the  leave 
of  court  first  being  obtained,  do  hereby  cause  to 
be  filed  an  amendment  to  the  declaration  of  taking 
in  order  to  revise  the  amounts  of  estimated  com- 
pensation as  set  forth  in  Schedule  *'A". 

In    Witness    Whereof,    the    Petitioner,    by    and 

through  the  Acting  Secretary  of  the  Navy,  acting 

for  and  in  behalf  of  the  Secretary  of  the  Na^y 

has  caused  this  amendment  to  be  signed  and  has 

caused  the  seal  of  the  Department  of  the  Navy  to 

be  affixed  hereto  on  the  16th  day  of  November,  1942, 

in  the  City  of  Washington,  District  of  Columbia. 

[Seal]  UNITED   STATES  OF  AMEFt- 

ICA 

By  JAMES  FORRESTAL 

Acting  Secretarv  of  the  Na\y. 

[56] 
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filing  of  said  Declaration  of  Taking  and  the  de- 
positing in  the  Registry  of  this  Court  the  sum  of 
Seven  Hundred  Fifty-Five  Thousand,  Three  Hun- 
dred and  86/100  ($755,300.86),  as  hereinabove  re- 
cited; that  said  lands  are  deemed  to  have  been 
taken  and  condenmed  for  the  public  use  of  the 
plaintiff  as  authorized  by  law  and  are  necessary 
and  suited  to  said  use;  that  just  compensation  for 
the  taking  of  said  lands  shall  be  ascertained  and 
awarded  by  judgment  herein. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  United  States  of  America  and  its  agents 
are  entitled  to  immediate  possession  of  the  above 
described  property  and  defendants  and  all  persons 
in  possession  of  said  property,  or  claiming  an  in- 
terest therein,  are  hereby  ordered  to  surrender  said 
property  forthwith  to  the  United  States,  and  this 
cause  is  held  open  for  such  further  orders  and  de- 
crees as  may  be  necessary  in  the  premises. 

Done  in  open  Court,  this  22nd  day  of  April,  1942. 
MICHAEL  J.  ROCHE, 

Judge,  United  States  District 
Court,  Northern  District  of 
California.  [42] 

SCHEDULE  "A" 

[Printer's  Note:  Schedule  ''A''  attached  to  the 
Judgment  is  not  reproduced  here,  as  it  is  identical 
with  Schedule  "A"  attached  to  the  Declaration  of 
Taking,  and  printed  in  fu-l  at  ])ages  23  to  31  of 
this  printed  record.] 

[Endorsed]:     Filed  April  22,  1942. 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  DECLARATION 
OF  TAKING 

Whereas,  the  above-captioned  condemnation  pro- 
ceeding has  been  instituted  and  a  declaration  of 
taking  has  been  filed; 

Whereas,  subsequent  information  indicates  that 
certain  errors  have  been  made  in  the  estimation  of 
the  just  compensation; 

Now,  Therefore,  I,  James  Forrestal,  Acting  Sec- 
retary of  the  Navy,  acting  for  and  in  behalf  of 
the  Secretary  of  the  Navy,  pursuant  to  the  leave 
of  court  first  being  obtained,  do  hereby  cause  to 
be  filed  an  amendment  to  the  declaration  of  taking 
in  order  to  revise  the  amounts  of  estimated  com- 
pensation as  set  forth  in  Schedule  *'A". 

In  Witness  Whereof,  the  Petitioner,  by  and 
through  the  Acting  Secretary  of  the  Navy,  acting 
for  and  in  behalf  of  the  Secretary  of  the  Na^y 
has  caused  this  amendment  to  be  signed  and  has 
caused  the  seal  of  the  Department  of  the  Navy  to 
be  affixed  hereto  on  the  16th  day  of  November,  1942, 
in  the  City  of  Washington,  District  of  Columbia. 
[Seal]  UNITED   STATES  OF  AMER- 

ICA 
By  JAMES  FORRESTAL 

Acting  Secretarv  of  the  Na^"\'. 

[56] 
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SCHEDULE  ''A" 

The  names  of  the  persons  having  title  to  or  other 
interest  in  the  lands  described  in  the  declaration 
of  taking,  and  the  amounts  estimated  to  be  fair 
compensation  for  each  respective  OAArnership,  includ- 
ing all  improvements  thereon,  are  as  follows: 

Parcel  Estimated  Pair 

Number         Owner  Block  Number    Lot  Number      Compensation 

1  Bethlehem  Shipbuild-        4692  1,2,4  $36,000.00 

6  ing  Company  4611  3,4,5 

6,7,8 
10,14 
15,16 
19,20 
21 

15  Bethlehem  Shipbuild-         4616        2  to  10 
ing  Company  incL, 

12,14  to 
17 

2  Mary  Ward  and  4592  3  1,000.00 
Rose  Ryan 

3  George  P.  Chan  4610  1  26,000.00 

4  Mark  E.  Noon  4611  1  1,600.00 

5  Albert  Gianelli  4611  2  3,500.00 

7  Walter  Merril,  et  al.  4611  9  1,250.00 

8  Shun  Chuck  Poy  4611  11  12,000.00 

9  Kate  C.  Towle  4611  12  1,000.00 

10  Janet  McLeod  4611  13  500.00 

11  Janet  McLeod  4611  22  1,300.00 

12  Mark  E.  Noon  4611  17  1,650.00 

13  George  Hansen  4611  18  1,250.00 

14  Warren  Powers  4616  1  1,250.00 

16  Jennie  M.  Merril,  et  al.    4616  11  1,350.00 

17  Lily  Lerman  4616  13  1,125.00 

[57] 

18  Charles  E.  Long  4617  1  1,700.00 

19  Walter  S.  Newhall  4617  2  1,635.00 

20  Elmer  A.  Fridley  4617  3  425.00 

21  Warren  Powers  4617  3A,4  9,500.00 


E.  A.  Wells,  et  al. 
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Schedule  ''A"— (Continued) 


Parcel 

Estimated  Fair 

Number         Owner                                Block  Number 

Lot  Number 

Compensation 

22 

Edward  J.  Callan 

4617 

3B 

$     800.00 

23 

Agostino  Zari 

4617 

4A 

600.00 

24 

Simon  (>.  Bube 

4617 

4B,5 

1,614.25 

25 

August  H.  Siemer 

4617 

6 

2,500.00 

26 

Kernan  Robson 

4617 

7A 

900.00 

27 

James  R.  Martin 

4617 

7B 

750.00 

28 

Agostino  Zari 

4617 

8 

750.00 

29 

George  C.  Ahlbom 

4617 

8A 

750.00 

30 

Warren  Powers 

4617 

8B 

750.00 

31 

Chuck  Lincoln  Minor 

4617 

9 

5,000.00 

32 

Percy  A.  Molfino 

4617 

9A 

750.00 

33 

George  Yaksich 

4617 

9B 

800.00 

34 

South  San  Francisco 
Dock  Company 

4617 

10,11 

1,800.00 

35 

Check  Way  Hin 

4617 

12 

600.00 

36 

Louis  Verkich 

4617 

12A 

500.00 

37 

Vito  Chiala 

4617 

13,13A, 

14 

14A 

27,000.00 

38 

Steve  Poklar 

4617 

950.00 

39 

Fred  Assalino 

4617 

14B,15 

13,500.00 

40 

William  W.  Witney 

4617 

16A 

322.50 

41 

Kernan  Robson 

4617 

16B 

2.00 

42 

Mildred  L.  Goodsell 

4634 

1 

1,200.00 

43 

Charles  Gardner,  et  al. 

4634 

2 

1,325.00 
[58] 

44 

Frank  Magno 

4634 

3 

4,550.00 

45 

Virgil  Johnson 

4634 

4 

6,000.00 

46 

Silas  D.  Harp 

4634 

4A 

1,233.00 

47 

Houghton  Company 

4634 

5,19 

1,500.00 

48 

Angelo  Costanzo 

4634 

5A 

700.00 

49 

Daniel  McSweeney 

4634 

6,7,8, 
9,15 
16,17 

7,000.00 

50 

Clarence  D.  Eaton 
James  M.  Smith 

4634 

10 

400.00 

51 

Andrew  Zanetti 

4634 

11,12 

8,000.00 

206 

4684 

1A,2,2A 

52 

Maria  Karich 

4634 

13 

4,500.00 

53 

Gian  Vidulich 

4634 

14 

300.00 

40  Frank  M.  Weber  vs. 

Schedule  ''A"— (Continued) 


Parcel 

Estimated  Fair 

Numl 

)er         Owner                                Block  Number 

Lot  Number 

Compensation 

54 

W.  R.  Jameson 

4634 

14A 

$  2,900.00 

55 

J.  M.  Klobucar 

4634 

18 

1,200.00 

56 

Virginia  Barca 

4634 

20 

775.00 

57 

John  Gauci 

4634 

20A,21 

750.00 

58 

Charles  Madgwick 

4634 

21A 

975.00 

59 

Frank  Maehado 

4634 

21B 

400.00 

60 

Alfred  Seligman 

4635 

1 

4,000.00 

61 

Walter  J.  Silva 

4635 

2,3 
3A,4 

2,000.00 

62 

M.  E.  Gorter 

4635 

5,6, 
14A,15 

2,500.00 

63 

Joseph  D.  Toohig 

4635 

7 

900.00 

64 

William  L.  Brown 

4635 

8,9 

2,000.00 

65 

Chan  Lam 

4635 

10,11 

6,500.00 

66 

Edgar  McLaren 

4635 

12 

750.00 

67 

Helen  V.  Mau 

4635 

13,13A 
13B 

750.00 
[59] 

68 

Beatrice  Cuneo 

4635 

14 

3,300.00 

69 

State  of  California 

4635 

16 

250.00 

70 

James  I.  Downey,  et  al. 

4635 

17 

250.00 

71 

J.  G.  James  Company 

4635 

18 

700.00 

72 

Oral  E.  Carrere 

4640 

1,1B 

400.00 

73 

Peter  Lore,  et  al. 

4640 

lA 

200.00 

74 

Arthur  Viargues 

4640 

2,2A 

500.00 

75 

Charles  Bevan 

4640 

3 

400.00 

76 

Mary  Cunningham 

4640 

4 

550.00 

77 

Donald  Stuart 

4640 

5,17A 

2,165.00 

78 

Ralph  C.  Smith 

4640 

5A 

2,975.00 

79 

Edward  Bergold 

4640 

6 

500.00 

80 

Albert  W.  McKinney 

4640 

7 

4,360.00 

81 

Hu  Wai  Kee 

4640 

8 

8,285.00 

82 

Paul  Nelson 
Rose  Cavanaugh 

4640 

9 

550.00 

83 

Olive  Wilson 

4640 

10 

300.00 

84 

J.  L.  Tomkins 

4640 

lOA 

3,900.00 

85 

Rex  R.  Wilson 

4640 

lOB 

220.00 

86 

Byron  B.  Tomkins 

4640 

IOC 

3,750.00 

87 

M.  Roodhouse 

4640 

11 

900.00 
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Parcel 

Estimated  Fair 

Number         Owner                                Block  Number 

Lot  Number 

Compensation 

88 

Loo  Yee  Ling  Shee 

4640 

12 

$  1,200.00 

80 

Jack  Robinson 

4640 

13 

1,564.80 

90 

Pedro  Longa 

4640 

14 

300.00 

91 

Rosa  M.  Bayer 

4640 

14A 

600.00 

92 

Jane  M.  O'Gara 

4640 

17 

2,800.00 

93 

Herbert  F.  Buckley- 

4640 

18 

6,500.00 
[60] 

94 

Moses  Yang 

4641 

1 

1,200.00 

95 

William  W.  Browne 

4641 

lA 

3,050.00 

96 

Mary  C.  Hogan 

4641 

2 

2,045.00 

97 

Odie  Sterner 

4641 

2A 

2,624.00 

98 

Louis  Colton 

4641 

3 

700.00 

99 

Joseph  Yaich 

4641 

3A,4 

3,750.00 

100 

Mary  M.  Christiansen 

4641 

4A 

1,300.00 

101 
134 

Arthur  F.  Stevens 

4641 
4658 

5 
15A 

2,800.00 

102 

Albert  Lise 

4641 

5A 

400.00 

103 

Sophie  Hamilton 

4641 

5B 

3,165.00 

104 

A.  A.  Cornell 

4641 

6 

400.00 

105 

M.  Diehl 

4641 

6A 

350.00 

106 

Jessabelle  Delaney 

4641 

6B 

350.00 

107 

Till  Toms 

4641 

7,7A,7B 

1,500.00 

108 

Oscar  Lewis 

4641 

8 

825.00 

109 

David  LeVake 

4641 

8B 

110 

Thomas  A.  Nelson 

4641 

8A 

400.00 

111 

Claire  Brown 

4641 

9 

625.00 

112 

Gardner  A.   Dailey 

4641 

9A 

700.00 

113 

Warren  Whitney 

4641 

10,11 

1,350.00 

114 

George  G.  Molema 

4641 

12,13 

1.500.00 

115 

Raoul  Bozio 

4641 

14 

1,150.00 

116 

I.  J.  Piazza 

4641 

15 

3,500.00 

117 

Paul  Paulini 

4641 

15A 

5,332.00 

118 

Seferino  Rivera 

4641 

16 

750.00 

119 

Amedeo  Grappali 

4641 

17 

900.00 

120 

City  of  San  Francisco 

4658 

1 

1.00 
[61] 

121 

Thomas  Merculis 

4658 

2,2A 

2,100.00 

122 

Enka  Winup 

4658 

2B,3 

1.300.00 

42 
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Parcel 

Estimated  Fair 

Number         Owner                                Block  Number 

Lot  Number 

Compensation 

123 

Arthur  B.  Willis 

4658 

3A,3B 

$     500.00 

124 

South    San   Francisco 
Dock  Company, 
M.  Burns 

4658 

4,5 

1,250.00 

125 

Ray  T.  Burke 

4658 

6 

260.00 

126 

John  Miley 

4658 

6A,6B 

2,550.00 

127 

Joseph  D.  Toohig 

4658 

7,8 

1,550.00 

128 

P.  D.  Stoller 

4658 

9 

960.00 

129 

Oscar  Lewis 

4658 

10 

1,325.00 

130 

Juanita  Dowd 

4658 

11,12 

2,200.00 

131 

Pedro  Nava 

4658 

13,13A,13B      1,200.00 

132 

Robert  Gain 

4658 

14 

1,500.00 

133 

William  P.  Shields 

4658 

14A,15 

1,800.00 

135 

Maud  McLaughlin 

4658 

16 

1,050.00 

136 

G.  W.  McKinney 

4659 

1 

300.00 

137 

Patricia  C.  Kirk 

4659 

lA 

300.00 

138 

State  of  California 

4659 

2 

1.00 

139 

Emile  Nagard 

4650 

3 

3,200.00 

140 

G.  W.  McKinney 

4659 

3A 

141 

Amanda  W.  Felt 

4659 

4 

1,160.00 

142 

4659 

15 

143 

Karl  A.  Kern 

4659 

5 

1,000.00 

144 

4659 

14 

145 

M.  Diehl 

4659 

6 

500.00 

146 

Fred  D.   Carrier 

4659 

6A 

250.00 

147 

E.  Stevenson 

4659 

7 

750.00 

148 

H.  S.  Smith 

4659 

8,8A 

825.00 
[62] 

149 

J.  F.  Dowling 

4659 

8B 

250.00 

150 

Madeline  Burke 

4659 

9 

1,925.00 

151 

Reint  Lingerman 

4659 

9A,9B 

2,300.00 

152 

Fred  I.  Kemm 

4659 

10,10A 

600.00 

153 

Rudolph   Palm 

4659 

lOB 

275.00 

154 

J.  F.  Dowling 

4659 

11 

750.00 

155 

Albert  Fernandez 

4659 

12 

1,700.00 

156 

E.  J.  Jackson 

4659 

12A 

2,000.00 

157 

Eva  M.  Dillon 

4659 

13 

660.00 

158 

Albert  L.  Johnson 

4659 

13A 

159 

Florence  G.  Perrin 

4659 

16 

500.00 

E.  A.  Wells,  et  at.  43 
Schedule  "A"— (Continued) 

Parcel  Estimated  Pair 

Number         Owner                                Block  Number     LiOt  Number  Compensation 


160     South  San  Francisco 

4665 

1 

$  2,060.00 

Dock  Company 

161     Claude  Rosenberg,  et  al. 

4665 

2,9 

1,250.00 

162.A    Jeanette  Camp 

4665 

3 

230.00 

162-B     William  Von  Borstel 

4665 

3A,8 

1,000.00 

162-C     Harry  S.  Smith 

4665 

8A,8B 

460.00 

Ray  T.  Burke 

163     Abbey  Frink  Biekel 

4665 

4,7 

1,100.00 

16-1     Walter  Sarlin 

4665 

5 

4,400.00 

171 

4666 

5 

189 

4683 

3,3A 

190 

4683 

16,16B 

165     Dominie  Serio 

4665 

5A,5B 

500.00 

166     J.  F.  Dowling 

4665 

6 

625.00 

167     George  M.  Moore 

4665 

10 

600.00 

168     Cal.  Scott,  et  al. 

4665 

11,12 

600.00 

169     Katherina  Stauffer 

4666 

1,3,17,18 

1,600.00 

170    William  T.  0.  Jordan 

4666 

2,4 

800.00 

172     John  O'Neil 

4666 

5A 

1,050.00 

173     Naomi  E.  Lee 

4666 

6 

1,400.00 

174    James  Greco 

4666 

7 

700.00 
[63] 

175     William  Ede  Company 

4666 

8,13 

1,400.00 

176     Bernard  Bernardo 

4666 

9 

200.00 

177     Joseph  Barajas 

4666 

9A 

1,750.00 

178     Ray  T.  Burke 

4666 

9A 

230.00 

179     Cornelius  Tamony 

4666 

10,11 

2,300.00 

202 

4683 

13 

ISO    Joseph  Arvalo 

4666 

12 

1,300.00 

181     Alfred  M.  Conley 

4666 

12A 

730.00 

182     Jose  Cesena 

4666 

12B 

250.00 

183     Shilling  Est.  Co. 

4666 

14 

600.00 

184    Nick  Pork 

4666 

15,16B 

875.00 

185     August  Pierez 

4666 

15A 

200.00 

186     John  Rosado 

4666 

15B 

225.00 

187     Robert  W.  Chase 

4666 

16,16A 

1,000.00 

188     Thomas  A.  Ryan 

4683 

1,2 

1,400.00 

191     Gino  L,  Dentesano 

4683 

4,5,5A,5B 

2,250.00 

44 
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Parcel 

Estimated  Pair 

Number         Owner                                Block  Number 

Lot  Number 

Compensation 

192 

Raymond  F.  Gillette 

4683 

6,6A,6B 

$  3,770.00 

193 

Joseph  Valez 
Rafela  Valez 

4683 

7 

500.00 

194 

S.  Rivera 
F.  Rivera 

4683 

7A 

1,600.00 

195 

3.  Portelo 

4683 

8,8A 

500.00 

196 

C.  Burdick 

4683 

8B 

2,550.00 

197 

4683 

9 

198 

C.  F.  McCann 

4683 

9A 

2,180.00 

199 

Minnie  Hildbrecht 

4683 

10,14 

1,500.00 

200 

Katherina  Stauffer 

4683 

11 

600.00 

201 

Jochim  Sass 

4683 

12 

700.00 

203 

Houghton  Company 

4683 

15 

600.00 
[64] 

204 

Manuel  Farrell 

4683 

16A 

1,730.00 

205 

South  San  Francisco 
Dock  Company 

4684 

1 

3,900.00 

207 

William  T.  G.  Jordan 

4684 

3 

250.00 

208 

Marie  S.  Sigall 
Helen  S.  Smith 

4684 

4 

500.00 

209 

Alice  M.  Begley 

4684 

5 

625.00 

210 

Herbert  C.  Rodenberger 

4684 

6 

625.00 

211 

Lily  O'Connor,  et  al. 

4694 

1,2 

1,380.00 

212 

Oscar  Sarlin 

4694 

3 

635.00 

213 

Katherina  Stauffer 

4694 

4,5,6,7,8, 
9,16 

4,000.00 

214 

Mercantile  Trust  Co. 

4694 

10 

3,750.00 

215 

4694 

11,12,13, 
14 

216 

Dorothy  Jones 

4694 

15 

2,150.00 

217 

4694 

15A 

218 

Ray  T.  Burke 

4694 

15B 

1,850.00 

219 

South  San  Francisco 
Dock  Company 

4590 

Portion 

6,250.00 

220 

South  San  Francisco 
Dock  Company 

4593 

8,000.00 

221 

South  San  Francisco 
Dock  Company 

4610 

lA 

9,080.00 

E.  A,  Wells,  et  al. 
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Parcel 

Number        Owner 

222  South  San  Francisco 
Dock  Company 

223  South  San  Francisco 
Dock  Company 

224  South  San  Francisco 
Dock  Company 

225  South  San  Francisco 
Dock  Company 

226  South  San  Francisco 
Dock  Company 


227 


228 


229 


230 


231 


232 


233 


234 


235 


236 


237 


238 


239 


240 


South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock    Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 
South  San  Francisco 
Dock  Company 


ick  Number 

Lot  Number 

Estimated  Pair 
Compensation 

4576-A 

$         1.00 

4591 

11,500.00 

4592 

5 

8,970.00 

4663 

Portion 

5,341.00 

4664 

10,295.00 

[65] 

4685 

2,750.00 

4686 

Portion 

785.00 

4692 

Portion 

1,650.00 

4693 

4,145.00 

4709 

210.00 

4710 

4,958.00 

4711 

4,958.00 

4712 

2,795.00 

4713 

Portion 

900.00 

4720 

Portion 

150.00 

4721 

1,750.00 

4722 

2,750.00 

4723 

2,750.00 

4724 

4,958.00 

46 
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Parcel 

Number         Owner 

Block  Numbe; 

241     South  San  Francisco 

4725 

Dock  Company 

242     South  San  Francisco 

4612-A 

Dock  Company 

243     Estate  of  James  M. 

4567 

McDonald, 
c/o  Mrs.  Blythe 
McDonald  Hayden, 
Los  Angeles,  Calif. 


244 

Flora  Vandenbergh 
Western  Title  Ins.  Co., 
Muriel  A.  Branham,  et  al 

4575 

245-A     Stuart  Kepner 

4576A 

Portion 

245-B     Harvey  M.  Toy 

4576A 

Portion 

246 

Muriel  A.  Branham, 
et  al. 

4590 

Portion 

247 

Estate  of  James  M. 

4662 

McDonald 

248 

Peter  Dean  Company 

4663 

Portion 

249 

Betty  J.  Horn 
Hermanda  Joost 
Lester  L.  Roth 
Rennee  Bransten 

4686 

Portion 

250 

Henry  Investment  Co., 
c/o  Thornwall  MullaUy, 
Crocker  First  National 
Bank  Building 

4687 

251 

Henry  Investment  Co. 

4688 

252 

Henry  Investment  Co. 

4689 

253 

Henry  Investment  Co. 

4690 

254 

Muriel  A.  Branham, 
et  al. 

4691 

255 

IMuriel  Jacobs 

4692 

Portion 

256 

Wells  Fargo  Bank  & 
Union  Trust  Company 

4713 

Portion 

257 

James  Madison  Estate 

Company 

Matilda  T.  Altvater 

Sarah  Gleeson 

4714 

E.  A.  Wells,  et  al. 
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Schedule  ''A"— (Continued) 


Parcel 
Number 


Owner 


Estimated  Fair 
Bloclc  Number     Lot  Number      Compensation 


258 


259 


260 
261 
262 


263 


264 


265 


266 


Robert  W.  Kelly 
Winifred  S.  Kelly 
Elma  D.  Goodman 
Walter  E.  Dakin 
Elsa  Everding 
James  S.  Hutchinson 


C.  A.  WeUman 
John  H.   Stahl 
State  of  California 
Elizabeth  Harms 
Johanna  E.  MacNicol 
Martha  Chase  Holland 
Albert  Gallatin 
Malvena  Gallatin 
Frank  A.  Leach 

Rosa  Chaim,  et  al. 

Nellie  Barrett,  et  al 


4715 


4716 


4717 
4718 
4719 


Portion 
of  4720 
Portion 
of  4720 
Portion 
of  4720 
Portion 
of  4720 


$  1,250.00 


City  of  San  Francisco, 

California 

For  any  and  all  right,  title  and  interest 
in  and  to  the  land  described  in  the  de- 
claration of  taking  and  appurtenances 
belonging. 


700.00 

[67] 

1,000.00 

1,250.00 

1.00 


130.00 

600.00 

75.00 

500.00 

1.00 


Total $726,965.78 


[Endorsed] :    Filed  Dec.  12,  1942.  [68] 


48  Frank  M.  Weher  vs. 

[Title  of  District  Court  and  Cause.] 

ANSWER  OF  FRANK  M.   WEBER 

Now  comes  Frank  M.  Weber  and  answering  the 
complaint  on  file  herein  admits,  denies  and  alleges 
as  follows: 

I. 

That  Frank  M.  Weber  is  the  owner  in  fee  simple 
absolute  and  entitled  to  the  possession  of  the  lots 
shown  on  the  plat  attached  to  said  complaint  as 
Lot  9  in  Block  4611  and  Lot  11  in  Block  4616. 

IL 

That  the  value  of  said  lots  is  not  known  to  this 
defendant  but  that  this  defendant  is  willing  that  the 
value  thereof  may  be  determined  by  the  above  en- 
titled Court  in  this  action,  and  consents  to  accept 
such  value  as  may  be  so  determined  in  condemna- 
tion, together  with  interest  and  his  costs  of  suit. 

[69] 
Wherefore,  said  defendant  prays  that  the  value 
of  his  said  lots  be  determined  in  the  judgment  of 
this  Court,  and  that  said  value  be  paid  to  this  de- 
fendant, together  with  interest  and  for  his  costs 
of  suit. 

FRANK  M.  WEBER 
M.  WEBER, 

Attorney  for   defendant 
Frank  M.  Weber  [70] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Frank  M.  Weber,  being  duly  sworn,  deposes  and 
says : — 

That  he  is  one  of  the  defendants  in  the  above 
entitled  action;  that  he  has  read  the  foregoing 
answer  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge  except  as 
to  the  matters  therein  stated  on  information  or 
belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true. 

FRANK  M.  WEBER 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  August,  1942. 

[Seal]  CATHERINE  E.  KEITH, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Receipt  of  Service. 

[Endorsed]:     Filed  Aug.  6,  1942.  [71] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANTS  EVA  M.  AVELLS, 
OLGA  K.  NEWPORT,  ERNEST  H.  KREY- 
ENHAGEN,  JENNIE  MAY  MERRILL 
MILLER,  SUED  HEREIN  AS  JENNIE  M. 
MERRILL  AND  AS  JENNIE  L.  MERRILL, 
ALMA  H.  SILVA,  LILLIAN  ARNEY,  SUED 
HEREIN  AS  LILLIAN  HERRIFORD,  AND 
LOWELL  HERIFORD,  SUED  HEREIN  AS 
LOWELL  HERRIFORD,  AND  WALTER 
MERRILL 

Come  now  the  defendants  Eva  M.  Wells,  Olga  K. 
Newport,  Ernest  H.  Kreyenhagen,  Jennie  May  Mer- 
rill Miller,  sued  herein  as  Jennie  M.  Merrill  and  as 
Jennie  L.  Merrill,  Alma  H.  Silva  by  Lillian  Arney, 
her  general  guardian,  Lillian  Arney,  sued  herein 
as  Lillian  Herriford,  and  Lowell  Heriford,  sued 
herein  as  Lowell  Herriford,  and  Walter  Merrill, 
and  answering  the  complaint  in  condemnation  on 
file  herein,  allege: 

I. 

That  said  defendants,  together  with  Paul  Mer- 
rill, [72]  were  at  the  time  of  the  filing  of  the  said 
complaint,  to-wit,  April  4th,  1942,  and  at  the  time 
of  the  judgment  on  the  declaration  of  taking  filed 
April  22nd,  1942,  the  owners  in  fee  simple  and 
entitled  to  the  possession  of  those  certain  parcels  of 
land  situate  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  described  as  follows: 

Parcel  1: 

Commencing  at  a  point  on  the  northeasterly  line 
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of    Fairfax    avenue,    distant    thereon    75    feet 
southeasterly    from    the    southeasterly    line    of 
Boalt  street;  running  thence  southeasterly  and 
along   said   line   of   Fairfax    avenue   75    feet 
thence  at  a  right  angle  northeasterly  100  feet 
thence  at  a  right  angle  northwesterly  75  feet 
thence  at  a  right  angle  southwesterly  100  feet 
to  the  point  of  commencement. 
Being  part  of  Block  No.  108,  South  San  Fran- 
cisco Homestead  and  Railroad  Association. 

Parcel  2: 

Commencing  at  a  point  on  the  southwesterly  line 
of  Fairfax  avenue  distanct  thereon  25  feet 
southeasterly  from  the  southeasterly  line  of 
Boalt  street;  running  thence  southeasterly  and 
along  said  line  of  Fairfax  avenue,  87  feet  6 
inches;  thence  at  a  right  angle  southwesterly 
100  feet;  thence  at  a  right  angle  northwesterly 
87  feet  6  inches;  thence  at  a  right  angle  north- 
easterly 100  feet  to  the  point  of  commencement. 
Being  part  of  Block  No.  Ill  South  San  Fran- 
cisco Homestead  and  Railroad  Association. 

That  the  two  parcels  of  real  property  herein- 
above described  are  a  jjart  of  the  property  described 
in  the  complaint  in  condemnation  and  in  the  judg- 
ment of  declaration  of  taking,  being  referred  to  in 
said  judgment  of  taking  as  Parcel  7  and  Parcel 
16;  that  Parcel  1  hereinabove  described  Vv-as  at  the 
time  of  the  judgment  of  declaration  of  taking  of  a 
value  of  $1250.00;  that  the  second  parcel  herein- 
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above  described  was  at  the  time  of  the  judgment 
of  declaration  of  taking  of  a  value  of  $1350.00. 

II. 

That  Eva  M.  Wells  was  at  all  times  herein  men- 
tioned the  owner  of  an  undivided  24/70th  interest 
in  and  to  said  property  [73]  that  Olga  K.  Newport 
and  Ernest  H.  Kreyenhagen  were  at  all  times  herein 
mentioned  the  owners  of  an  undivided  24/70ths  in- 
terest in  and  to  said  property;  that  Jennie  May 
Merrill  Miller,  sued  herein  as  Jennie  M.  Merrill  and 
as  Jennie  L.  Merrill,  was  at  all  times  herein  men- 
tioned the  owner  of  an  undivided  4/70ths  interest 
in  and  to  said  property;  that  Alma  H.  Silva  was  at 
all  times  herein  mentioned  the  owner  of  an  undi- 
vided l-l/3/70ths  interest  in  and  to  said  property; 
that  Lillian  Arney,  sued  herein  as  Lillian  Herrif ord, 
was  at  all  times  herein  mentioned  the  owner  of  an 
undivided  l-l/3/70ths  interest  in  and  to  said  prop- 
erty; that  Lowell  Heriford,  sued  herein  as  Lowell 
Herriford,  was  at  all  times  herein  mentioned  the 
owner  of  an  undivided  l-l/3/70ths  interest  in  and 
to  said  property;  that  Walter  Merrill  was  at  all 
times  herein  mentioned  the  owner  of  an  undivided 
4-l/3/70ths  interest  in  and  to  said  property;  that 
Paul  Merrill  was  at  all  times  herein  mentioned  the 
owner  of  an  undivided  9-2/3/70ths  interest  in  and  to 
said  property. 

III. 

That  Alma  H.  Silva  is  an  incompetent  person, 
and  after  proceedings  duly  and  regularly  had  in 
the  State  of  California,  in  and  for  the  County  of 
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San  Benito,  Lillian  Arney  was  appointed  guardian 
of  her  person  and  estate;  that  said  Lillian  Arney 
duly  qualified  as  such  guardian,  and  was  at  the 
time  of  the  commencement  of  this  action,  and  ever 
since  has  been  the  duly  appointed  and  qualified 
guardian  of  the  person  and  estate  of  Alma  H.  Silva. 

IV. 

That  prior  to  the  commencement  of  the  above  en- 
titled action  Maria  M.  Kreyenhagen,  Ernest  H. 
Kreyenhagen  and  Olga  K.  Newport  were  the  owners 
of  an  undivided  24/70ths  interest  [74]  as  joint  ten- 
ants;   that    Maria   M.    Kreyenhagen    died    in    the 

County  of  State  of  California,  on  the 

day  of 19 . .  and  that  by  reason  of 

her  death  her  interest  therein  terminated,  and  ever 
since  the  day  of  19 . .  Ernest  H.  Kreyen- 
hagen and  Olga  K.  Newport  have  been  and  were  at 
the  time  of  the  judgment  of  declaration  of  taking 
entered  in  this  action  the  owners  in  fee  simple  as 
joint  tenants  of  an  undivided  24/70ths  interest  in 
and  to  the  real  property  hereinabove  described. 

V. 

That  these  answering  defendants  and  Paul  Mer- 
rill are  entitled  to  the  full  compensation  in  the  pro- 
portions hereinabove  set  forth  for  the  parcels  of 
real  property  hereinabove  described,  by  reason  of 
the  taking  thereof  by  the  plaintiff  in  this  action. 

Wherefore,  these  defendants  pray  that  this  Hon- 
orable Court  do  decree  and  determine: 

1.     That    these    answering    defendants,    together 
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with  Paul  Merrill,  were  at  the  time  of  the  judgment 
,of  declaration  of  taking  the  owners  in  fee  simple  in 
the  proportions  set  forth  in  this  answer  of  the  real 
property  hereinabove  described. 

2.  That  these  answering  defendants  and  Paul 
Merrill  are  entitled  to  compensation  for  the  taking 
of  said  real  property  by  the  plantiff  in  the  amount 
of  $2600.00,  the  value  of  said  real  property. 

3.  That  this  court  make  its  decree  directing  the 
clerk  of  said  court  to  pay  to  these  answering  de- 
fendants and  Paul  Merrill  the  proportionate  share 
each  is  entitled  to  as  compensation  from  the  said 
sum  of  $2600.00. 

4.  And  for  such  other  and  further  relief  as  may 
be  meet  and  proper  in  the  premises. 

ROYAL  E.  HANDLOS, 

Attorney  for  said  Answering 
Defendants.  [75] 

State  of  California, 

City  and  County  of  San  Francisco. — ss. 

Royal  E.  Handlos,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  attorney  for  the  defendants  Eva 
M.  Wells,  Olga  K.  Newport,  Ernest  H.  Kreyen- 
hagen,  Jennie  May  Merrill  Miller,  sued  herein  as 
Jennie  M.  Merrill  and  as  Jennie  L.  Merrill,  Alma 
H.  Silva,  Lillian  Arney,  sued  herein  as  Lillian  Her- 
riford,  and  Lowell  Heriford,  sued  herein  as  Lowell 
Herrif ord,  and  Walter  Merrill ;  that  all  the  said  de- 
fendants are  absent  from  the  City  and  County  of 
San  Francisco  where  affiant  has  his  office,  and  for 
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that  reason  affiant  verifies  the  said  answer;  that 
affiant  has  read  the  said  answer  and  knows  the  con- 
tents thereof,  and  the  same  is  true  of  his  own  knowl- 
edge except  as  to  the  matters  therein  alleged  on  in- 
formation and  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

ROYAL  E.  HANDLOS. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  January,  1944. 

[Seal]  JANE  O'CONNOR, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :     Filed  Jan.  6,  1944.  [76] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  PAYMENT  OF 
MONEY 

To  the  plaintiff  above  named  and  to  M.  Mitchell 
Bourquin,  Esq.,  its  attorney: 
You  and  each  of  you  will  please  take  notice  and 
you  are  hereby  notified;  that  on  Monday,  the  29th 
day  of  November,  1943  at  the  hour  of  10:00  o'clock 
A.  M.  of  said  day,  in  the  Courtroom  of  the  above 
entitled  court  in  the  Post  Office  Building,  Seventh 
and  Mission  Streets,  San  Francisco,  California,  the 
defendant  Frank  M.  Weber,  will  move  the  above 
entitled  court  the  Honorable  Michael  J.  Roche  judge 
thereof,  for  its  order  directing  the  clerk  of  the 
above  entitled  court  to  pay  to  the  defendant  Frank 
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M.  Weber  on  account  of  compensation  the  sum  of 
$1,950.00.  Said  sum  being  the  amount  on  deposit 
in  the  above  entitled  court  as  and  for  compensation 
for  the  parcels  of  land  described  in  the  complaint 
on  file  herein  as  Lot  9  in  Block  4611  and  Lot  11  in 
Block  4616.  [77] 

Said  motion  will  be  made  upon  the  ground  that 
said  defendant  Frank  M.  Weber  is  the  only  person 
entitled  to  the  entire  compensation  for  said  parcels 
of  land. 

Said  motion  will  be  based  upon  all  of  the  records 
and  files  in  the  above  entitled  action,  the  Affidavit  of 
Frank  M.  Weber  served  herewith  and  the  Points 
and  Authorities  served  herewith. 

Dated:     November  22,  1943. 
M.  WEBER, 

Attorney  for  defendant  Frank 
M.  Weber.  [78] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  FRANK  M.  WEBER  IN  SUP- 
PORT OF  MOTION  FOR  PAYMENT  OF 
MONEY 

State  of  California, 

City  and  County  of  San  Francisco. — ss. 

Frank  M.  Weber,  being  first  duly  sworn  deposes 
and  says: 

That  he  is  one  of  the  defendants  in  the  above 
entitled  action.     That  he  is  the  defendant  claiming 


E.  A.  Wells,  et  al.  57 

compensation  for  the  lots  or  parcels  of  land  de- 
scribed in  the  complaint  on  file  herein  as  Lot  9  in 
Block  4611  and  Lot  11  in  Block  4616. 

That  general  taxes  for  municipal  and  state  pur- 
poses for  the  fiscal  year  1936-1937  which  were 
levied  and  assessed  on  the  parcels  of  land  herein- 
above referred  to,  having  become  delinquent,  said 
property  was  sold  to  the  State  of  California  on  the 
25th  day  of  June,  1937  pursuant  to  Section  3771  of 
the  [79]  Political  Code  of  the  State  of  California. 
That  thereafter,  general  taxes  for  the  fiscal  years 
1937-1938,  1938-1939,  1939-1940  and  1941-1942  which 
were  levied  and  assessed  on  said  property  having 
become  delinquent,  said  property  was  sold  at  public 
auction  by  the  State  of  California  to  this  defendant 
on  the  1st  day  of  July,  1942  pursuant  to  the  provi- 
sions of  Section  3771a  of  the  Political  Code  of  the 
State  of  California.  That  on  the  14tli  day  of  July, 
1942,  in  accordance  with  the  provisions  of  the  Po- 
litical Code  and  the  Revenue  and  Taxation  Code 
of  the  State  of  California,  and  after  a  sale  of  said 
property  at  public  auction  on  the  1st  day  of  July, 
1942  as  aforesaid,  Edward  F.  Bryant  as  tax  collec- 
tor of  the  City  and  County  of  San  Francisco,  State 
of  California,  made,  executed  and  delivered  to  this 
defendant  two  separate  deeds  to  the  proi^erty  herein 
referred  to.  That  said  deeds  to  this  defendant  by 
said  Edward  F.  Bryant  as  tax  collector  of  the  City 
and  County  of  San  Francisco,  State  of  California 
as  aforesaid,  were  thereafter  and  on  the  21st  day  of 
July,  1942  duly  and  regularly  recorded  in  the  office 
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of  the  County  Recorder  of  the  City  and  County  of 
Sari  Francisco,  State  of  California.  That  one  of 
such  deeds  was  recorded  in  Volume  3894  Official 
Records  at  page  384  thereof  and  the  other  of  such 
deeds  was  recorded  in  Volume  3894  Official  Records 
at  page  385  thereof. 

That  none  of  the  former  owners  of  said  real  prop- 
erty prior  to  the  sale  thereof  to  affiant  at  tax  sale 
as  aforesaid  have  appeared  in  this  cause  claiming 
comi)ensation  for  the  property  herein  referred  to. 

That  affiant  is  informed  and  believes  that  he  is 
entitled  to  the  full  compensation  for  the  real  prop- 
erty herein  referred  to. 

Wherefore,  affiant  prays  the  order  of  this  court 
directing  payment  to  affiant  on  account  of  compensa- 
tion for  [80]  for  said  property  in  the  sum  of 
$1,950.00,  said  sum  being  the  amount  on  deposit  in 
this  court  as  compensation  for  said  property. 
FRANK  M.  WEBER. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  November,  1943. 

[Seal]  CATHERINE  E.  KEITH, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  [81] 

[Title  of  District  Court  and  Cause.] 

POINTS  AND  AUTHORITIES 

Title  40,  Section  258a  of  United  States  Code  An- 
notated, provides  in  part  as  follows : 

"Upon  the  application  of  the  parties  in  interest, 
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the  court  may  order  the  money  deposited  in 
court,  or  any  part  thereof,  be  paid  forthwith 
for  or  on  account  of  tlie  just  compensation  to 
be  awarded  in  said  proceeding." 
See  also  the  case  of  U.  S.  vs.  3.08  acres  of  land 
in  North  River,  Borough  of  Manhattan,  City 
and  State  of  New  York,  46  Fed.  Supp.  64  where 
it  is  held  that  in  the  government's  condemna- 
tion proceeding,  where  the  government  acquires 
title  to  property  immediately  by  filing  its  peti- 
tion and  depositing  in  court  money  estimated  to 
be  just  compensation  for  land  taken,  the  Dis- 
trict Court  may  order  that  the  money  deposited, 
or  any  part  thereof,  be  paid  forthwith  to  the 
parties  in  interest  for  or  on  accoimt  of  just 
compensation  to  be  awarded  in  the  proceeding. 
See  also  to  the  same  effect:  U.  S.  vs.  17,800 
acres  of  land,  47  Fed.  Supp.  267.  [82] 


This  Defendant  is  Entitled  to  Entire  Compensation 

for  the  Real  Property 

U.  S.  vs.  Certain  Lands  in  Town  of  Hempstead, 

129  Fed.   (2d)  918 

Decided  July  21,  1942 

Circuit  Court  of  Appeals 
This  case  holds  that  where  the  Federal  Govern- 
ment acquired  title  in  a  condemnation  proceeding 
after  the  land  had  been  sold  to  the  county  for  taxes 
but  before  the  expiration  of  the  period  of  redemp- 
tion, and  the  original  owners  did  not  redeem,  and 
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the  tax  deed  was  issued  to  the  county,  the  county 
was  entitled  to  the  entire  compensation  award. 
Respectfully  submitted, 
M.  WEBER, 

Attorney  for  defendant  Frank 
M.  Weber. 

Received  a  copy  of  the  foregoing  ''Notice  of  Mo- 
tion for  Payment  of  Money",  "Affidavit  of  Prank 
M.  Weber  in  Support  of  Motion  for  Payment  of 
Money"  and  "  Points  and  Authorities"  this  22nd 
day  of  November,  1943. 

M.  MITCHELL  BOURQUIN, 
Attorney  for  plaintiff. 
[Endorsed] :     Filed  Nov.  22,  1943.  [83] 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYINa  MOTION  FOR  PAYMENT 
OF  MONEY 

The  motion  of  Frank  M.  Weber,  one  of  the  de- 
fendants in  the  above  entitled  cause,  for  payment 
to  him  of  the  amount  on  deposit  in  this  court  as 
compensation  for  the  property  herein  involved  hav- 
ing been  heretofore  heard  and  submitted  and  being 
now  fully  considered,  it  is  by  the  Court  Ordered 
that  said  motion  for  payment  of  money  be  and  the 
same  is  hereby  Denied. 

Dated:     February  16th,  1944. 

MICHAEL  J.   ROCHE, 

United  States  District  Judge. 

[Endorsed]:     Filed  Feb.  17,  1944.  [84] 
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[Title  of  District  Court  and  Cause.] 

Objections  and  Amendments  on  Behalf  of  Defend- 
ant Frank  M.  Weber  to  Proposed  Findings  of 
Fact  and  Conclusions  of  Law  Submitted  on 
Behalf  of  Defendants  Eva  M.  Wells,  Olga  K. 
Newport,  Ernest  H.  Kreyenhagen,  Jennie  May- 
Merrill  Miller,  Alma  H.  Silva,  Lillian  Arney, 
Lowell  Heriford  and  Walter  Merrill. 

The  defendant  Frank  M.  Weber  hereby  objects 
to  findings  (a),  (b),  (c)  and  (d)  as  the  same  are 
set  forth  in  the  proposed  Findings  of  Fact  and 
Conclusions  of  Law  submitted  herein  on  behalf  of 
the  defendants  Eva  M.  Wells,  Olga  K.  Newport, 
Ernest  H.  Kreyenhagen,  Jennie  May  Merrill  Miller, 
Alma  H.  Silva,  Lillian  Arney,  Lowell  Heriford  and 
Walter  Merrill,  upon  the  following  ground: 

1.  That  said  findings  of  fact  are  not  supported 
by  and  are  contrary  to  the  evidence  offered  and 
received  at  the  trial  of  this  cause.  [61] 

The  defendant  Frank  M.  Weber  hereby  submits 
and  proposes  the  following  amendments  to  and 
additions  to  said  proposed  Findings  of  Fact  and 
Conclusions  of  Law  submitted  on  behalf  of  the  de- 
fendants Eva  M.  Wells,  Olga  K.  Newport,  Ernest 
H.  Kreyenhagen,  Jennie  May  Merrill  Miller,  Alma 
H.  Silva,  Lillian  Arney,  Lowell  Heriford  and 
Walter  Merrill: 

1.  That  the  defendants  Eva  M.  Wells,  Olga  K. 
Newport,  Ernest  H.  Kreyenhagen,  Jennie  May 
Merrill    Miller,    Alma    H.    Silva,    Lillian    Arney, 
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Lowell  Heriford  and  Walter  Merrill  failed  and 
neglected  to  pay  the  general  taxes  for  municipal 
and  state  purposes  for  the  fiscal  year  1936-1937 
which  were  levied  and  assessed  against  Lot  9  in 
Block  4611  and  Lot  11  in  Block  4616,  as  described 
in  Schedule  A  of  the  judgment  of  declaration  of 
taking  filed  April  22,  1942  and  said  taxes  thereupon 
became  delinquent  and  said  property  was  sold  to 
the  State  of  California  on  the  25th  day  of  June 
1937  pursuant  to  Section  3771  of  the  Political  Code 
of  the  State  of  California. 

2.  That  general  taxes  for  the  fiscal  years  1937- 
1938,  1938-1939,  1939-1940,  1940-1941  and  1941- 
1942  which  were  levied  and  assessed  on  said  prop- 
erty likewise  became  delinquent  and  thereupon  said 
property  was  sold  at  public  auction  to  the  defend- 
ant Frank  M.  Weber  on  the  1st  day  of  July,  1942, 
pursuant  to  the  provisions  of  Section  3771a  of  the 
Political  Code  of  the  State  of  California. 

3.  That  at  said  sale,  the  defendant  Frank  M. 
Weber  paid  for  Lot  9  in  Block  4611  the  sum  of 
$151.49  and  for  Lot  11  in  Block  4616  the  sum  of 
$167.76  or  a  total  of  $319.25  for  both  parcels  of 
land.  That  of  said  sum  of  $319.25,  the  sum  of 
$242.46  was  for  delinquent  taxes  levied  and  assessed 
against  said  parcels  of  land.  [62] 

4.  That  on  July  14,  1942  in  accordance  with  the 
provisions  of  the  Political  Code  and  the  Revenue 
and  Taxation  Code  of  the  State  of  California, 
Edward  F.  Bryant  as  Tax  Collector  of  the  City 
and  County  of  San  Francisco,  State  of  California 
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made,  executed  and  delivered  to  the  defendant 
Frank  M.  Weber  two  separate  deeds  to  the  prop- 
erty herein  described. 

5.  That  on  July  21,  1942  said  deeds  were  duly 
and  regularly  recorded  in  the  Office  of  the  County 
Recorder  of  the  City  and  County  of  San  Francisco, 
State  of  California. 

Dated:  June  23,  1945. 

M.WEBER 

Attorney   for   defendant 
Frank  M.  Weber 

[Endorsed] :     Filed  June  25,  1945.  [63] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division. 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  9th  day  of  July,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-five. 

Present:  the  Honorable  Michael  J.  Roche, 
District  Judge. 
[Title  of  Cause.] 

ORDER  OVERRULING  DEFENDANTS  OB- 
JECTIONS AND  AMENDMENTS  TO 
FINDINGS,  ETC. 

This  case  came  on  regularly  this  day  for  settle- 
ment of  findings.    After  hearing  Royal  E.  Handlos, 
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Esq:  and  M.  Weber,  Esq.,  for  certain  defendants, 
it  is  Ordered  that  defendant  Weber's  objections  be 
overruled.  [64] 


[Title  of  District  Court  and  Cause.] 

DECISION 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  cause  came  on  regularly  for  trial  on  Feb- 
ruary 28th,  1945,  before  the  above  entitled  court, 
sitting  without  a  jury,  upon  the  answer  of  the 
defendants  Eva  M.  Wells,  Olga  K.  Newport,  Er- 
nest H.  Kreyenhagen,  Jennie  May  Merrill  Miller, 
sued  herein  as  Jennie  M.  Merrill,  and  as  Jennie  L. 
Merrill,  Alma  H.  Silva,  Lillian  Arney,  sued  herein 
as  :  Lillian  Herriford,  and  Lowell  Heriford,  sued 
herein  as  Lowell  Herriford,  and  Walter  Merrill, 
and  the  answer  of  the  defendant  Frank  M.  Weber; 
the  defendants  Eva  M.  Wells,  Olga  K.  Newport, 
Ernest  H.  Kreyenhagen,  Jennie  May  Merrill 
Miller,  sued  herein  as  Jemiie  M.  Merrill  and  as 
Jennie  L.  Merrill,  Alma  H.  Silva,  Lillian  Amey, 
sued  herein  as  Lillian  Herriford,  and  Lowell  Heri- 
ford, sued  herein  as  Lowell  Herriford,  and  Walter 
Merrill  [65]  appearing  by  Royal  E.  Handlos,  Esq., 
their  attorney,  and  the  defendant  Frank  M.  Weber 
appearing  by  M.  Weber,  Esq.,  his  attorney,  and 
the  action  proceeding  to  trial  only  as  to  the  real 
property  referred  to  in  the  amendment  to  judg- 
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ment  of  declaration  of  taking  filed  December  i2tli, 
1942,  as  Parcel  7  and  Parcel  16,  and  as  to  the 
rights  of  the  respective  parties  to  compensation 
for  the  taking  of  said  property  by  the  plaihtilf  in 
said  action,  and  evidence  both  oral  and  documen- 
tary having  been  introduced  on  the  part  .qf.  the 
various  defendants  appearing,  and  the  cause, hav- 
ing been  submitted  to  the  court  for  decision,  .the 
court  now  makes  its  findings  of  fact  and  conclu- 
sions of  law  as  follows:  .; 

FINDINGS  OF  FACT 

(a)  That  all  of  the  allegations  of  paragraphs 
I,  II,  III,  IV  and  V  of  the  answer  of  the.  defend- 
ants Eva  M.  Wells,  Olga  K.  Newport,  Ernest.  H. 
Kreyenhagen,  Jennie  May  Merrill  Miller,  sued 
herein  as  Jennie  M.  Merrill  and  as  Jennie  L.  Mer- 
rill, Alma  H.  Silva,  Lillian  Arney,  sued  herein  as 
Lillian  Herriford,  and  Lowell  Heriford,  sued 
herein  as  Lowell  Herriford,  and  Walter  Merrill,  are 
true. 

(b)  That  the  allegations  of  paragraphs  I  and 
II  of  the  answer  of  Frank  M.  Weber  are  untrue. 

(c)  That  the  compensation  for  the  taking  of 
Lot  No.  9  in  Block  4611,  and  of  Lot  No.  11  in 
Block  4616,  as  described  in  Schedule  A  of  judg- 
ment of  declaration  of  taking  filed  April  22nd, 
1942,  and  in  Schedule  A  attached  to  the  amend- 
ment to  declaration  of  taking  filed  December  12th, 
1942,  as  Parcels  7  and  16,  places  the  vahie  of  the 
first  parcel  above  described  shown  as  Parcel  7  in 
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said  Schedule  A  of  amendment  to  declaration  of 
taking  at  $1250,  and  the  second  parcel  above  de- 
scribed shown  as  Parcel  16  in  said  Schedule  A  of 
amendment  to  declaration  of  taking  at  $1350. 

(b)  That  at  the  time  of  the  judgment  of  dec- 
laration of  taking  filed  April  22nd,  1942,  and  the 
amendment  to  \_'oQ~\  declaration  of  taking  filed 
December  12th,  1942,  said  property  was  subject  to 
taxes  due,  payable  and  delinquent  in  favor  of  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, in  the  sum  of  $242.46. 

CONCLUSIONS  OF  LAW 

As  conclusions  of  law  from  the  foregoing  find- 
ings of  fact  it  foUows: 

I. 

That  the  defendants  Eva  M.  Wells,  Olga  K. 
Newport,  Ernest  H.  Kreyenhagen,  Jennie  May 
Merrill  Miller,  sued  herein  as  Jemiie  M.  Merrill 
and  as  Jennie  L.  Merrill,  Ahna  H.  Silva,  Lillian 
Arney,  sued  herein  as  Lilian  Herrif ord,  and  Lowell 
Heriford,  sued  herein  as  Lowell  Herriford,  Walter 
Merrill  and  Paul  Merrill  are  entitled  to  and  are 
hereby  awarded  the  said  sum  of  $2600.00,  less  the 
sum  of  $242.46  due  the  City  and  County  of  San 
Francisco,  State  of  California,  for  taxes  due,  pay- 
able and  delinquent  against  the  said  property  at 
the  time  of  the  said  declaration  of  taking,  in  the 
following  proportions: 

That  Eva  M.  Wells  is  entitled  to  24/70ths  of  said 
sum. 
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That  Olga  K.  Newport  and  Ernest  H.  Kreyen- 
hagen  are  entitled  to  24/70ths  of  said  sum. 

That  Jennie  May  Merrill  Miller,  sued  herein  as 
Jennie  M.  Merrill  and  as  Jennie  L.  Merrill,  is  en- 
titled to  4/70ths  of  said  sum. 

That  Alma  H.  Silva  is  entitled  to  l-l/3/70ths  of 
said  sum. 

That  Lillian  Arney,  sued  herein  as  Lillian  Herri- 
ford  is  entitled  to  l-l/3/70ths  of  said  sum. 

That  Lowell  Heriford,  sued  herein  as  Lowell 
Herriford,  is  entitled  to  l-l/3/70ths  of  said  sum. 

That  Walter  Merrill  is  entitled  to  4-l/3/70ths 
of  said  sum. 

That  Paul  Merrill  is  entitled  to  9-2/3/70ths  of 
said  sum.  [67] 

11. 

That  defendant  Frank  W.  Weber  is  not  entitled 
to  any  sum  of  mone}^  as  compensation  by  reason  of 
the  taking  of  said  property  by  the  plaintiff. 

Let  Judgment  be  entered  accordingly. 

Dated:   July  9th,   1945. 

MICHAEL  J.  ROCHE 

Judge  of  said  District  Court. 

[Endorsed]:  Lodged  July  3,  1945.  Filed  July 
9,  1945.  [68] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Northern  Division  of  California,  South- 
ern Division. 

No.  22147-R 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

230.5  acres  of  land  in  the  City  and  County  of  San 
Francisco,  State  of  California,  CARRIE  F. 
REDNALL,  et  al., 

Defendants. 

JUDGMENT 

This  cause  came  on  regularly  for  trial  on  Feb- 
ruary 28th,  1945,  before  the  above  entitled  court, 
sitting  without  a  jury,  upon  the  answer  of  the  de- 
fendants Eva  M.  Wells,  Olga  K.  Newport,  Ernest 
H.  Kreyenhagen,  Jennie  May  Merrill  Miller,  sued 
herein  as  Jennie  M.  Merrill,  and  as  Jennie  L. 
Merrill,  Alma  H.  Silva,  Lillian  Arney,  sued  here- 
in as  Lillian  Herriford,  and  Lowell  Heriford,  sued 
herein  as  Lowell  Herriford,  and  Walter  Merrill, 
and  the  answer  of  the  defendant  Frank  M.  Weber; 
the  defendants  Eva  M.  Wells,  Olga  K.  Newport, 
Ernest  H.  Kreyenhagen,  Jennie  May  Merrill  Miller, 
sued  herein  as  Jennie  M.  Merrill  and  as  Jennie  L. 
Merrill,  Alma  H.  Silva,  Lillian  Amey,  sued  herein 
as  Lillian  Herriford,  and  Lowell  Heriford,  sued 
herein  as  Lowell  Herriford,  and  Walter  Merrill  [69] 
appearing  by  Royal  E.  Handlos,  Esq.,  their  attor- 
ney, and  the  defendant  Frank  M.  Weber  appearing 
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by  M.  Weber,  Esq.,  his  attorney,  and  tbe  action 
proceeding  to  trial  only  as  to  the  real  property 
referred  to  in  the  amendment  to  judgment  of  dec- 
laration of  taking  filed  December  12th,  1942,  as^ 
Parcel  7  and  Parcel  16,  and  as  to  the  rights  of  the 
respective  parties  to  compensation  for  the  taking 
of  said  property  by  the  plainti:ff  in  said  action,  and 
evidence  both  oral  and  documentary  having  beeii 
introduced  on  the  part  of  the  various  defendants 
appearing,  and  the  cause  having  been  submitted  to 
the  court  for  decision,  and  findings  of  fact  and 
conclusions  of  law  having  been  filed  herein, 

It  Is  Ordered  that  the  defendants  Eva  M.  Wells, 
Olga  K.  Newport,  Ernest  H.  Kreyenhagen,  Jennie 
May  Merrill  Miller,  sued  herein  as  Jennie  M.  Mer- 
rill and  as  Jennie  L.  Merrill,  Alma  H.  Silva, 
Lillian  Arney,  sued  herein  as  Lillian  Herriford,  and 
Lowell  Heriford,  sued  herein  as  Lowell  Heriiford, 
Walter  Merrill  and  Paul  Merrill  are  entitled  to 
and  are  hereby  awarded  the  said  sum  of  $2600.00, 
less  the  sum  of  $242.46  due  the  City  and  County 
of  San  Francisco,  State  of  California,  for  taxes 
due,  payable  and  delinquent  against  the  said  prop- 
erty at  the  time  of  the  said  declaration  of  taking, 
in  the  following   proportions: 

That  Eva  M.  Wells  is  entitled  to  24/70ths  of 
said  sum. 

That  Olga  K.  Newport  and  Ernest  H.  Kreyen- 
hagen are  entitled  to  24/70ths  of  said  sum. 

That  Jennie  May  Merrill  Miller,  sued  herein  as 
Jennie  M.  Merrill  and  as  Jennie  L.  Merrill,  is  en- 
titled to  4/70ths  of  said  sum. 
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That  Alma  H.  Silva  is  entitled  to  l-l/3/70ths 
of  said  sum. 

That  Lillian  Arney,  sued  herein  as  Lillian  Herri- 
ford  is  entitled  to  l-l/3/70ths  of  said  sum. 

That  Lowell  Heriford,  sued  herein  as  Lowell 
Herriford,  is  entitled  to  l-l/3/70ths  of  said  sum. 

That  Walter  Merrill  is  entitled  to  4-l/3/70ths  of 
said  sum. 

That  Paul  Merrill  is  entitled  to  9-2/3/70ths  of 
said  sum.  [70] 

It  Is  Further  Ordered  that  the  defendant  Frank 
M.  Weber  has  no  right,  title  or  interest  in  or  to 
the  said  funds  or  any  part  thereof,  and  is  not  en- 
titled to  any  sum  of  money  as  compensation  by 
reason  of  the  taking  of  said  property  by  the 
plaintiff. 

Dated:  July  10th,  1945. 

MICHAEL  J.  ROCHE 

Judge  of  said  District  Court 

[Endorsed]:     Filed  July  10,  1945.  [71] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL. 

Notice  is  hereby  given  that  the  defendant  Frank 
M.  Weber  hereby  appeals  to  the  L^nited  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  judgment  of  the  above  entitled  court 
awarding   the   sum   of   $2,600.00   less   the    sum    of 
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$242.46  to  the  defendants  Eva  M.  Wells,  Olga  K. 
Newport,  Ernest  H.  Kreyenhagen,  Jennie  May 
Merrill  Miller,  sued  herein  as  Jennie  M.  Merrill 
and  as  Jennie  L.  Merrill,  Alma  H.  Silva,  Lillian 
Arney,  sued  herein  as  Lillian  Herriford,  and  Lowell 
Heriford,  sued  herein  as  Lowell  Herriford,  Walter 
Merrill  and  Paul  Merrill,  as  compensation  for  Lot  9 
in  Block  4611  and  Lot  11  in  Block  4616  as  de- 
scribed in  the  declaration  of  taking  on  file  herein; 
and  against  said  defendant  Frank  M.  Weber  de- 
claring that  said  defendant  Frank  M.  Weber  has 
no  right,  title  or  interest  in  or  to  said  funds  or  any 
part  thereof  and  that  he  is  not  entitled  to  any  sum 
of  money  as  compensation  by  reason  of  the  taking 
of  [72]  said  property  by  plaintiff.  Said  judgment 
having  been  made  and  entered  herein  on  the  10th 
day  of  July,  1945. 

Dated:  July  11,  1945. 

M.  WEBER 

Attorney  for  defendant  Frank 
M.  Weber. 

[Endorsed] :  Filed  July  11,  1945.  [73] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  counsel 
for  the  respective  parties  hereto  that  the  amount 
of  the  supersedeas  bond  in  this  cause  shall  be  the 
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sum  of  $2600.00.    Said  bond  shall  be  a  surety  com- 
pany bond. 

Dated:  July  11th,  1945. 

ROYAL  E.  HANDLOS 

Attorney  for  defendants  Eva 
M.  Wells,  et.  al. 

M.  WEBER 

Attorney  for  defendant  Frank 
M.  Weber 

[Endorsed]  :   Piled  July  11,  1945.  [74] 


[Title  of  District  Court  and  Cause.] 

UNDERTAKING  ON  APPEAL 

Whereas,  Frank  M.  Weber,  one  of  the  Defend- 
ants in  the  above-entitled  action  has  appealed  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  from  a  judgment  made  and  entered 
against  him  in  said  action,  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  Southern  Division,  in  favor  of  the 
Plaintiff  in  said  action,  on  the  10th  day  of  July, 
1945,  for  Two  Thousand  Six  Hundred  and  No/100 
($2,600.00)  Dollars;  and 

Whereas,  the  appellant  is  desirous  of  staying  the 
execution  of  the  said  judgment  so  appealed  from, 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned  Ignited  Pacific 
Insurance  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
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State  of  Washington,  and  authorized  to  transact  a 
general  surety  business  in  the  State  of  California, 
does  hereby  undertake  and  promise,  on  the  part  of 
the  appellant,  and  does  acknowledge  itself  justly 
bound  in  the  sum  of  Two  Thousand  Six  Hundred 
and  No/lOO  ($2,600.00)  Dollars,  that  if  the  said 
judgment  appealed  from,  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant 
will  pay  the  amount  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  of  such  amount  as 
to  which  the  same  shall  be  affirmed,  if  affirmed  only 
in  part,  and  all  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeal; 
and  that  if  the  appellant  does  not  make  such  pay- 
ment within  thirty  (30)  days  after  the  filing  of 
the  remittitur  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  the  Court  from 
which  the  appeal  is  taken,  judgment  may  be  entered 
in  said  action  on  motion  of  respondent  (and  with- 
out notice  to  the  undersigned  surety)  in  its  favor 
against  the  said  surety,  for  such  amount,  together 
with  interest  that  may  be  due  thereon,  and  the 
damages  and  costs  which  may  be  awarded  against 
the  appellant  upon  the  appeal. 

And  further  it  is  expressly  understood  that  the 
United  Pacific  Insurance  Company,  as  Surety  here- 
under, in  case  of  a  breach  of  any  condition  of  this 
bond,  agrees  that  the  Court  in  the  above  entitled 
matter,  may  upon  notice  to  it  of  not  less  than  ten 
days,  proceed  summarily  in  the  action,  suit,  case, 
or  proceeding,  in  which  the  same  is  given  to  ascer- 
tain the  amount  which  said  suret}^  is  bound  to  pay 
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on  account  of  such  breach,  and  render  judgment 
therefor  against  it,  and  award  execution  therefor. 
Signed  and  sealed  this  12th  day  of  July,  1945. 

UNITED      PACIFIC      INSUR- 
ANCE  COMPANY 
By  M.  HENDERSON 

Attorney-in-fact  (M.  Hender- 
son) 
(Seal  of  United  Pacific  Insurance  Company) 
Approved 

MICHAEL  J.  ROCHE 
U.  S.  District  Judge. 
July  12,  1945. 

The  premium  charge  for  this  bond  is  $52.00  per 
annum. 

(Justification  of  Surety) 

[Endorsed] :   Filed  July  12,  1945.  [75] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Whereas,  in  an  action  in  the  LTnited  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
Southern  Division,  judgment  was  on  July  10,  1945, 
given  and  entered  in  said  Court,  in  favor  of  Plain- 
tiff and  against  Defendants;  and 

Whereas,  Frank  M.  Weber,  one  of  the  Defend- 
ants, is  dissatisfied  with  said  Judgment  and  is 
desirous    of    appealing    therefrom    to    the    United 
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States    Circuit    Court   of   A^jpeals    for   the    Ninth 
Circuit. 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  United  Pacific  Insurance 
Company,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Washington  and  authorized  to  transact  a  general 
surety  business  in  the  State  of  California,  as  Surety, 
does  hereby  undertake  and  promise  on  the  part  of 
the  appellant,  that  said  appellant  will  pay  all  costs 
which  may  be  awarded  against  him  on  said  appeal 
or  on  a  dismissal  thereof,  not  exceeding  Two  Hun- 
dred Fifty  and  No/100  ($250.00)  Dollars,  to  which 
amount  it  acknowledges  itself  bound. 

And  further  it  is  expressly  understood  that  the 
United  Pacific  Insurance  Company,  as  Surety  here- 
under, in  case  of  a  breach  of  any  condition  of  this 
bond,  agrees  that  the  Court  in  the  above  entitled 
matter,  may  upon  notice  to  it  of  not  less  than  ten 
days,  proceed  summarily  in  the  action,  suit,  case 
or  proceeding,  in  which  the  same  is  given  to  ascer- 
tain the  amount  which  said  surety  is  bound  to  pay 
on  account  of  such  breach,  and  render  judgment 
therefor  against  it,  and  award  execution  therefor. 

In  Witness  Whereof,  the  said  United  Pacific 
Insurance  Company  has  caused  this  obligation  to 
be  signed  by  its  duly  authorized  Attorney-in-fact  at 
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San  Francisco,  California,  and  its  corporate  seal 
to  be  hereto  affixed,  this  13th  day  of  July,  1945. 
UNITED      PACIFIC      INSUR- 
ANCE   COMPANY 

By  M.  HENDERSON 

Attorney-in-fact  (M.  Hender- 
son) 
(Seal  of  United  Pacific  Insurance  Company) 

The  premium  charge  for  this  bond  is  $5.00  per 
annum. 

(Justification  of  Surety) 

[Endorsed] :    Filed  July  13,  1945.  [76] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  ON 
APPEAL. 

The  appellant  Frank  M.  Weber,  makes  the  follow- 
ing statement  of  points  on  which  appellant  intends  to 
rely  upon  the  appeal  herein : — 

1.  The  District  Court  erred  in  awarding  to  the 
defendants  Eva  M.  Wells,  Olga  K.  Ne^^^ort,  Ernest 
H.  Kreyenhagen,  Jennie  May  Merrill  Miller,  sued 
herein  as  Jennie  M.  Merrill,  and  as  Jennie  L.  Mer- 
rill, Alma  H.  Silva,  Lillian  Arney,  sued  herein  as 
Lillian  Herriford,  and  Lowell  Heriford,  sued  herein 
as  Lowell  Herriford,  and  Walter  Merrill  and  Paul 
Merrill  the  sum  of  $2,600.00  less  the  sum  of  $242.46 
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due  the  City  and  County  of  San  Francisco,  State 
of  California,  for  taxes  due,  payable  and  delinquent 
against  Lot  9  in  Block  4611  and  Lot  11  in  Block 
4616  as  described  in  the  declaration  of  taking  on 
file  herein.  [77] 

2.  The  District  Court  erred  in  holding  that  the 
defendant  Frank  M.  Weber  had  no  right,  title  or 
interest  in  or  to  said  sum  of  $2,600.00  or  any  part 
thereof,  and  is  not  entitled  to  any  sum  of  money 
as  compensation  by  reason  of  the  taking  of  said 
property  by  plaintiff. 

3.  The  District  Court  erred  in  holding  that  the 
defendant  Paul  Merrill  was  entitled  to  9-2/3 /70ths 
of  said  sum  of  $2,600.00  or  any  part  or  portion 
thereof. 

4.  The  District  Court  erred  in-  holding  the  sum 
of  $242.46  was  due  the  City  and  County  of  San 
Francisco,  State  of  California. 

5.  The  District  Court  erred  in  holding  null  and 
void  the  tax  sale  and  tax  deeds  to  appellant  cov- 
ering said  parcels  of  land  designated  as  Lot  9  in 
Block  4611  and  Lot  11  in  Block  4616  in  the  declara- 
tion of  taking  on  file  herein. 

6.  The  District  Court  erred  in  holding  that  this 
condemnation  action  extended  the  statutory  time 
for  redemption  by  the  defendants  Eva  M.  Wells, 
Olga  K.  Newport,  Ernest  H.  Kreyenhagen,  Jennie 
May  Merrill  Miller,  sued  herein  as  Jennie  M. 
Miller,  and  as  Jennie  L.  Merrill,  Alma  H.  Silva, 
Lillian  Amey,   sued   herein  as  Lillian  Herriford, 
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and  Lowell  Heriford,  sued  herein  as  Lowell  Herri- 
ford,  Walter  Merrill  and  Paul  Merrill,  beyond  the 
five  year  period  as  provided  by  the  law  of  the  State 
of  California. 

M.  WEBER 

Attorney  for  Appellant  Frank 
M.  Weber 

[Endorsed] :   Filed  July  23,  1945.  [78] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET. 

Grood  cause  appearing  therefor,  it  is  hereby  Or- 
dered that  the  Appellant  herein  may  have  to  and 
including  September  29,  1945  to  file  the  Record  on 
Appeal  in  the  United  States  Circuit  Court  of 
Appeals  in  and  for  the  Ninth  Circuit. 

A.  F.  ST.  SURE 

United  States  District  Judge. 

[Endorsed] :   Filed  Aug.  20,  1945.  [79] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  MATTERS  TO  BE  IN- 
CLUDED IN  RECORD  ON  APPEAL. 

To  the  Clerk  of  the  above  entitled  court : — 

The  defendant  Frank  M.  Weber,  by  his  under- 
signed attorney,  hereby  designates  for  inclusion  in 
the  transcript  of  record  on  appeal  the  following 
pleadings,  records,  affidavits,  proceedings  and  evi- 
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dence  with  reference  to  Lot  9  in  Block  4616  as 
described  in  the  declaration  of  taking  on  file 
herein : — 

1.  Complaint  in  condemnation. 

2.  Order  Granting  Immediate  Possession  and 
Use  of  Property  Sought  to  Be  Condemned. 

3.  Declaration  of  Taking. 

4.  Judgment  filed  herein  April  22,  1942. 

5.  Amendment  to  Declaration  of  Taking. 

6.  Answer  of  defendant  Frank  M.  Weber  filed 
herein  August  6,  1942. 

7.  Answer  of  defendants  Eva  M.  Wells,  et  al., 
filed  herein  January  6,  1944. 

8.  Notice  of  Motion  for  Payment  on  Money, 
together  with  Affidavit  of  Frank  M.  Weber  in  sup- 
port of  Motion  for  Payment  of  Money  and  Points 
and  Authorities,  filed  herein  November  22,  1943. 

9.  Order  Denying  Motion  for  Payment  of 
Money  filed  herein  February  17,  1944. 

10.  All  of  the  evidence  offered  and  received  at 
the  trial  of  this  cause  had  on  February  28,  1945 
including  exhibits. 

11.  Decision,  Findings  of  Fact  and  Conclusions 
of  Law  filed  herein  July  9,  1945. 

12.  Objections  and  Amendments  on  Behalf  of 
Defendant  Frank  M.  Weber  to  Findings  of  Fact 
and  Conclusions  of  Law,  filed  herein  June  25,  1945. 
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13.  Order  Overruling  defendant  Frank  M. 
Weber's  Objections  and  Amendments  to  Findings 
of  Fact  and  Conclusions  of  Law. 

14.  Judgment  filed  herein  July  10,  1945. 

15.  Notice  of  Appeal  filed  herein  July  11,  1945. 

16.  Stipulation  Covering  amount  of  Super- 
sedeas Bond  filed  herein  July  11,  1945. 

17.  Supersedeas  Bond  filed  herein  July  12,  1945. 

18.  Cost  Bond  on  Appeal  filed  herein  July  13, 
1945. 

19.  Statement  of  Points  Upon  Which  Appellant 
Intends  to  Rely  on  Appeal,  filed  herein  July  23, 
1945. 

20.  This  designation  of  Matter  to  Be  Included 
in  Record  on  Appeal. 

M.  WEBER 

Attorney  for  Appellant  Frank 
M.  Weber. 

[Endorsed] :   Filed  Aug.  30,  1945.  [81] 


[Title  of  District  Court  and  Cause.] 

ORDER  STAYING  PROCEEDINGS  PENDING 

APPEAL 

The  motion  of  tlie  defendant  Frank  M.  Weber 
for  an  order  of  this  court  staying  proceedings  herein 
pending  his  appeal  to  the  United   States  Circuit 
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Court  of  Appeals,  for  the  Ninth  Circuit  from  the 
judgment  of  this  court  made  and  entered  herein 
on  the  10th  day  of  July,  1945  awarding  the  sum  of 
$2,600.00  less  the  sum  of  $242.46  to  the  defendants 
Eva  M.  Wells,  Olga  K.  Newport,  Ernest  H.  Kreyen- 
hagen,  Jennie  May  Merrill  Miller,  sued  herein  as 
Jennie  M.  Miller  and  as  Jennie  L.  Miller,  Alma  H. 
Silva,  Lillian  Arney,  sued  herein  as  Lillian  Herri- 
ford,  and  Lowell  Heriford  sued  herein  as  Lowell 
Herriford,   Walter   Merrill   and   Paul   Merrill,    as 
compensation  for  Lot  9  in  Block  4611  and  Lot  11 
in  Block  4616  as  described  in  the  declaration  of 
taking  on  file  herein,  having  coming  on  regularly 
for  hearing  the  24th  day  of  September,  1945. 
And  the  Court  being  fully  advised,  [82] 
Now  Therefore,  it  is  hereby  ordered  that  said 
motion  of  said  defendant  Frank  M.  Weber  be  and 
the  same  is  hereby  granted  and, 

It  Is  Hereby  Further  Ordered  that  the  operation 
of  said  judgment  hereinabove  described  and  all 
other  and  further  proceedings,  to  the  extent  that 
the  same  affects  said  Lot  9  in  Block  4611  and  Lot  11 
in  Block  4616  above  described  or  the  money  on 
deposit  in  this  court  as  compensation  for  said  par- 
cels of  land,  be  and  the  same  are  hereby  stayed 
pending  the  decision  of  the  said  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  and 
until  such  decision  becomes  final. 
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Done  in  open  court  this  27th  day  of  September, 
1945. 

MICHAEL  J.  ROCHE 

Judge  of  the  District  Court. 

Received  a  copy  of  the  above  this  27th  day  of 
September,  1945. 

ROYAL  E.  HANDLOS 

Attorney  for  defendants  Eva 
M.  Wells,  et.  al. 

[Endorsed] :  Filed  Sept.  27,  1945.  [83] 


[Title  of  District  Court  and  Cause.] 
ORDER  EXTENDING  TIME  TO  DOCKET. 

Good  cause  appearing  therefor, 

It  is  hereby  Ordered  that  the  Appellant  herein 
may  have  to  and  including  the  9th  day  of  October, 
1945,  to  file  the  Record  on  Appeal  in  the  United 
States  Circuit  Court  of  Appeals  in  and  for  the 
Ninth  Circuit. 

Dated:   September  29,  1945. 

MICHAEL  J.  ROCHE 

United  States  District  Judge. 

[Endorsed] :  Filed  Sept.  29,  1945.  [84] 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  84 
pages,  numbered  from  1  to  84,  inclusive,  together 
with  One  (1)  Volume  of  Reporter's  Transcript  for 
February  28,  1945,  contain  a  full,  true,  and  correct 
transcript  of  the  records  and  proceedings  in  the 
case  of  United  States  of  America,  Plaintiff,  vs. 
230.5  acres  of  land  in  the  City  and  County  of  San 
Francisco,  et  al..  Defendants  No.  22147  R,  as  the 
same  now  remain  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certif jdng  the  foregoing  transcript  of  record  on  ap- 
peal is  the  sum  of  $10.25  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  8th  day  of  October, 
A.  D.  1945. 

[Seal]  C.  W.  CALBREATH, 

Clerk 

By  E.  VAN  BUREN 

Deputy  Clerk  [85] 
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In  the  Southern  Division  of  the  United  States 
District  Court,  In  and  For  the  Northern  Dis- 
trict of  California 

Before:  Hon.  Michael  J.  Roche,  Judge. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

230.5  ACRES  OF  LAND  IN  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  STATE 
OF  CALIFORNIA,  and  CARRIE  R.  RED- 
NALL,  et  al., 

Defendants. 

Wednesday,  February  28,  1945 

Counsel  Appearing: 
For  Frank  M.  Weber, 
M.  Weber,  Esq. 

For  Eva  M.  Wells,  Olga  K.  Newport,  Ernest  H. 
Kreyenhagen,  Jennie  May  Merrill  Miller,  Alma 
H.  Silva,  Lillian  Arney,  Lowell  Heriford,  and 
Walter  Merrill, 

Royal  E.  Handlos,  Esq. 
Mr.  Handlos:  We  have  agreed  to  stipulate  to 
certain  facts  subject  to  objections  on  both  sides.  In 
other  words,  Mr.  Weber  wants  to  object  to  the  offer 
of  my  evidence,  but  he  is  stipulating  to  what  the 
facts  are ;  that  is,  that  the  people  whom  I  represent 
were  the  owners  at  the  time  of  the  filing  of  the  suit 
and  declaration  of  taking.  He  will  further  stipulate 
that  the  judgment  and  declaration  of  taking  was 


Eva  M.  Wells,  et  al  85 

recorded  on  April  29,  1942,  in  the  office  of  the  Re- 
corder of  the  City  and  County  of  San  Francisco.  I 
think  that  is  the  evidence  so  far  as  our  side  of  the 
case  is  concerned. 

Mr.  Weber:  That  may  be  so  stipuhited.  I  believe 
it  is  also  clear  in  the  record  that  Mr.  Handlos  rep- 
resents a  value  of  61-l/3/70ths  interest. 

Mr.  Handlos :  I  would  like  to  specify  the  various 
interests  of  the  people  I  represent.  I  will  also  put 
in  the  record  the  deed  of  the  other  owner  at  that 
time  whom  I  do  not  represent.  We  have  never 
been  able  to  locate  the  other  one.  In  other  words, 
I  do  not  represent  Paul  Merrill.  The  other  people 
I  represent  and  the  interest  are  as  follows:  Eva  M. 
Wells,  24/70ths,  Olga  K.  Newport  and  Ei-nest  H. 
Kreyenhagen  together  own  24/70ths  interest.  Jen- 
nie May  Merrill  Miller  owns  4/70ths  interest,  Alma 
H.  Silva  owns  l-l/3/70ths,  Lillian  Arney  owns 
l-l/3/70ths,  Lowell  Heriford  owns  l-l/3/70ths,  and 
Walter  Merrill  4-l/3/70ths. 

Mr.  Weber:  That  may  be  so  stipulated,  subject 
to  my  objection  that  it  is  immaterial,  irrelevant  and 
incompetent. 

Mr.  Handlos:  Mr.  Weber  wants  to  make  an  ob- 
jection as  to  my  offer  as  to  the  competency  of  it, 
and  I  want  to  make  the  same  objection  to  his  offer. 

Mr.  Weber:  It  is  objected  to  as  being  imma- 
terial, irrelevant  and  incompetent. 

Mr.  Weber:  Will  it  be  stipulated,  Mr.  Handlos, 
that  Lot  9  in  Block  4611  was  sold  to  the  defendant, 
Frank  M.  Weber,  on  the  1st  day  of  July,  1942? 

Mr.  Handlos:     As  evidenced  by  this  deed? 

Mr.  Weber:     No,   that   is   not  evidenced   by   the 
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deed.  That  is  the  date  of  the  sale.  The  deed  is  dated 
the  14th  of  July,  1942 ;  and  that  that  parcel  of  land 
was  sold  to  the  defendant  Frank  M.  Weber  for  the 
sum  of  $55,  which  was  the  amount  that  he  bid  at 
that  sale;  that  thereafter  and  on  the  14th  of  July, 
1942,  a  deed  was  issued  covering  that  property,  and 
that  thereafter,  on  the  21st  of  July,  1942,  that  deed 
was  recorded  in  the  office  of  the  Recorder  of  the 
City  and  County  of  San  Francisco  in  Volume  3894 
of  the  Official  Records,  at  page  384.  And  will  it 
also  be  stipulated  that  the  defendant  Frank  M. 
Weber  purchased  at  a  tax  sale  held  in  the  City  and 
County  of  San  Francisco  on  the  1st  day  of  Juh^, 
1942,  the  lot  of  land  known  as  Lot  11,  Block  4616, 
for  the  sum  of  $56;  that  thereafter  a  tax  deed  was 
delivered  to  Frank  M.  Weber  by  the  tax  collector 
of  the  City  and  County  of  San  Francisco  covering 
said  parcel  of  property.  That  said  Frank  M. 
Weber  purchased  said  property  for  the  sum  of 
$56,  and  thereupon  the  deed  covering  said  property 
was  recorded  in  the  office  of  the  Recorder  of  the 
City  and  County  of  San  Fiancisco  on  th(s  21st  of 
July,  1942,  in  Volume  3894,  Official  Records,  page 
385.  I  would  like  to  offer  those  deeds  in  evidence 
subject  to  the  objections  that  was  made. 

The  Court:  They  may  be  admitted  subject  to  a 
motion  to  strike  and  over  the  objection. 

Mr.  Weber:  Will  it  also  be  stipulated  that  Lot 
9  in  Block  4611  was  first  sold  to  the  State  of  Cali- 
fornia on  the  25th  of  June,  1937,  for  delinquent 
taxes  for  1936,  both  installments,  for  the  sum  of 
$15.90,  and  will  it  also  be  stipulated  that  thereafter 
the  defendant  Frank  M.  Weber  redeemed  said  prop- 
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erty  on  the  21st  of  July,  1942,  and  paid  therefor  the 
sum  of  $96.49,  as  shown  by  these  certificates?  Also 
with  respect  to  Lot  11  in  Block  4616  said  property 
was  first  sold  to  the  State  of  California  on  the  25th 
of  June,  1937,  for  delinquent  taxes  for  the  year 
1936,  both  installments,  for  the  sum  of  $18.31,  and 
that  thereafter  on  the  21st  of  July,  1942,  the  defend- 
ant Frank  M.  Weber  paid  by  way  of  redemption  the 
sum  of  $111.76? 

Mr.  Handlos:     Yes. 

Mr.  Weber :  I  would  like  to  offer  those  two  cer- 
tificates of  redemption  in  evidence,  subject  to  the 
same  objection. 

The  Court:     They  may  be  admitted  and  marked. 

Mr.  Handlos :  You  will  stipulate  that  your  client 
paid  more  than  the  amount  of  taxes  due  on  these 
two  properties? 

Mr.  Weber:  I  can  give  you  the  exact  amount. 
In  other  words.  Lot  9,  Block  4611  was  sold  to  the 
State  of  California  for  the  sum  of  $15.90  on  the 
25th  of  June,  1937.  The  sum  of  $15.90  was  included 
in  the  sum  of  $55,  which  he  paid. 

Mr.  Handlos:  He  paid  $39.10  more  than  the 
taxes  which  were  due  against  the  property. 

Mr.  Weber:  The  difference  between  the  two  fig- 
ures. Likewise  as  to  Lot  11  he  paid  $56  at  the  sale 
and  it  was  sold  to  the  State  for  the  sum  of  $18.31, 
and  it  is  the  difference  between  those  two  figures. 

With  that  evidence  we  rest. 

(Thereupon    the    case    was    submitted    upon 
briefs  to  be  filed  5  and  5.) 

[Endorsed] :     Filed  Aug.  30,  1945. 
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DEFENDANTS'  EXHIBIT  No.  1 

This  Indenture,  made  the  14th  day  of  July,  1942, 
between  Edward  F.  Bryant,  Tax  Collector  of  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, first  party,  and  Frank  M.  Weber,  second 
party,  witnesseth: 

That  whereas,  the  real  property  hereinafter  de- 
scribed was  duly  assessed  for  taxation  in  the  year 
1936,  to  W.  P.,  J.  M.  &  J.  L.  Merrill;  E.  H.  &  M.  M. 
Kreyenhagen ;  A.  H.  Silva ;  L.  &  L.  Herrif ord ;  O.  K. 
Newport  &  E.  M.  Wells,  and  was  thereafter  on  the 
25th  day  of  June,  1937,  by  operation  of  law,  duly 
sold  to  the  State  of  California,  by  Edward  F. 
Bryant,  Tax  Collector  of  said  City  and  County  of 
San  Francisco,  for  non-payment  of  delinquent  taxes 
which  had  been  legally  levied  in  said  year  1936,  and 

Whereas,  in  conformity  with  law,  the  real  prop- 
erty hereinafter  described  was  thereafter  on  the  1st 
day  of  July,  1942,  duly  sold  to  Frank  M.  Weber, 
said  second  party,  for  the  sum  of  Fifty-six  Dollars, 
by  Edward  F.  Bryant,  Tax  Collector  of  said  City 
and  County  of  San  Francisco,  for  non-payment  of 
delinquent  taxes  w^hich  were  a  lien  on  said  real 
property,  and 

Whereas,  all  taxes  levied  and  assessed  against 
said  property  prior  to  the  year  1942  have  been 
paid  and  discharged,  and  that  the  property  has  been 
redeemed ; 

Now%  therefore,  the  said  first  party  in  considera- 
tion of  the  premises,  and  in  pursuance  of  the  law 
in  such  case  made  and  provided,  does  hereby  grant 
to  the  said  second  party  that  certain  real  property 
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in  the  City  and  County  of  San  Francisco,  State  of 
California,  more  particularly  described  as  follows, 
to  wit : 

The  lot  of  land  numbered  11  in  block  numbered 
4616  as  delineated  and  designed  in  Assessor's  Map 
Book  filed  on  November  30th,  1936,  in  the  office  of 
the  Recorder  of  the  City  and  County  of  San  ^vscn- 
cisco.  State  of  California. 

The  lot  of  land  numbered  11  in  block  numbered 
4616: 

"That  whereas  the  real  property  hereinafter  de- 
scribed Vvas  duly  assessed  for  taxation  in  the  year 
1936  to  Walter  Merrill,  Paul  Merrill,  Ernest  H. 
Kreyenhagen,  Maria  M.  Kreyenhagen,  Alma  H. 
Silva,  Lowell  Herriford,  Lillian  Herriford,  Olga 
K.  Newport,  Eva  M.  Wells,  Jennie  M.  Merrill, 
Jennie  L.  Merrill,  Tr.  and  was  thereafter  on  the 
25th  day  of  June,  1937,  by  operation  of  law,  duly 
sold  to  the  State  of  California,  by  Edward  F. 
Bryant,  Tax  Collector,  ..." 

In  AVitness  Whereof  said  first  party  has  here- 
unto set  his  hand  the  day  and  years  first  above 
written. 

EDWARD  F.  BRYANT 

Tax  Collector  of  the  City  and 
County  of  San  Francisco. 

State  of  California, 

City  and  Comity  of  San  Francisco — ss. 

On  this  14th  day  of  July,  A.  D.  1942,  before  me, 
H.  A.  van  der  Zee,  County  Clerk  and  ex-officio  Clerk 
of  the  Superior  Court  of  the  City  and  County  of 
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San  Francisco,  State  of  California,  personally  ap- 
peared the  within  named  Edward  F.  Bryant,  per- 
sonally known  to  me  to  be  the  Tax  Collector  of  said 
City  and  County  of  San  Francisco,  whose  name  is 
subscribed  to  the  annexed  instrument  as  a  party 
thereto,  and  personally  known  to  me  to  be  the  in- 
dividual described  in  and  who  executed  the  fore- 
going instrument  and  subscribed  his  name  thereto 
as  Tax  Collector,  and  he  duly  acknowledged  to  me 
that  he  executed  the  same  freely  and  voluntarily 
and  as  such  Tax  Collector,  for  the  uses  and  pur- 
poses therein  mentioned. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  as  County  Clerk 
and  ex-Officio  Clerk  of  the  Superior  Court,  at  my 
office  in  the  City  and  County  of  San  Francisco,  the 
day  and  year  in  this  certificate  first  above  written. 

[Seal]  H.  A.  VAN  DER  ZEE 

County    Clerk    and  ex-Officio 
Clerk  of  the  Superior  Court 

By  ROBERT  MUNSON 
Chief  Clerk. 

Recorded  at  Request  of  Grantee  at  10  Min.  Past 
1  P.M.,  July  21,  1942.  3894.  Official  Records,  p  385. 
City  and  County  of  San  Francisco,  California. 
Thos.  A.  Toomey,  Recorder. 

[Endorsed] :     Filed  2-28-45. 
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DEFENDANTS'  EXHIBIT  No.  2 

This  Indenture,  made  the  14th  day  of  July,  1942, 
between  Edward  F.  Bryant,  Tax  Collector  of  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, first  party,  and  Frank  M.  Weber,  second 
party,  witnesseth: 

That  whereas,  the  real  property  hereinafter  de- 
scribed was  duly  assessed  for  taxation  in  the  year 
1936  to  W.  P.,  J.  M.  &  J.  L.  Merrill;  E.  H.  and 
M.  M.  Kreyenhagen;  A.  H.  Silva;  L.  &  L.  Herri- 
ford  ;  O.  K.  Newport  &  E.  M.  Wells,  and  was  there- 
after on  the  25th  day  of  June,  1937,  by  operation  of 
law,  duly  sold  to  the  State  of  California,  by  Edward 
F.  Bryant,  Tax  Collector  of  said  City  and  County 
of  San  Francisco,  for  non-payment  of  delinquent 
taxes  which  had  been  legally  levied  in  said  year 
1936,  and 

Whereas,  in  conformity  with  law,  the  real  prop- 
erty hereinafter  described  was  thereafter  on  the 
1st  day  of  July,  1942,  duly  sold  to  Frank  M.  Weber, 
said  second  party,  for  the  sum  of  Fifty-five  Dollars, 
by  Edward  F.  Bryant,  Tax  Collector  of  said  City 
and  County  of  San  Francisco,  for  non-payment  of 
delinquent  taxes  which  were  a  lien  on  said  real 
property,  and 

Whereas,  all  taxes  levied  and  assessed  against  said 
property  prior  to  the  year  1942  have  been  yjaid  and 
discharged,  and  that  the  property  has  been  re- 
deemed ; 

Now,  therefore,  the  said  first  party  in  considera- 
tion of  the  i)i'emises,  and  in  pursuance  of  the  law 
in  such  case  made  and  provided,  does  hereby  grant 
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to  the  said  second  party  that  certain  real  property 
in  the  Cit}^  and  County  of  San  Francisco,  State  of 
California,  more  particularly  described  as  follows, 
to  wit: 

The  lot  of  land  numbered  9  in  block  numbered 
4611  as  delineated  and  designated  in  Assessor's  Map 
Book  filed  on  November  30th,  1936,  in  the  office  of 
the  Recorder  of  the  City  and  County  of  San  Fran- 
cisco, State  of  California. 

The  lot  of  land  numbered  11  in  block  numbered 
4616: 

'"That  whereas  the  real  property  hereinafter  de- 
scribed was  duly  assessed  for  taxation  in  the  year 
1936  to  Walter  MerriU,  Paul  Merrill,  Ernest  H. 
Kreyenhagen,  Maria  M.  Kreyenhagen,  Alma  H. 
Silva,  Lowell  Herriford,  Lillian  Herriford,  Olga  K. 
Newport,  Eva  M.  Wells,  Jennie  M.  Merrill,  Jennie 
L,  Merrill,  Tr.  and  was  thereafter  on  the  25th  day 
of  June,  1937,  by  operation  of  law%  duly  sold  to  the 
State  of  California,  by  Edward  F.  Bryant,  Tax 
CoUector,  .  . .  »' 

In  Witness  Whereof  said  first  party  has  here- 
unto set  his  hand  the  day  and  years  first  above 
written. 

EDWARD  F.  BRYANT 

Tax  Collector  of  the  City  and 
County  of  San  Francisco. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  14th  day  of  July,  A.  D.  1942,  before  me, 
H.  A.  van  der  Zee,  County  Clerk  and  ex-officio  Clerk 
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of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco,  State  of  California,  personally  ap- 
peared the  within  named  Edward  F.  Bryant,  per- 
sonally known  to  me  to  be  the  Tax  Collector  of  said 
City  and  County  of  San  Francisco,  whose  name  is 
subscribed  to  the  annexed  instrument  as  a  party 
thereto,  and  personally  known  to  me  to  be  the 
individual  described  in  and  who  executed  the  fore- 
going instrument  and  subscribed  his  name  thereto 
as  Tax  Collector,  and  he  duly  acknowledged  to  me 
that  he  executed  the  same  freely  and  voluntarily 
and  as  such  Tax  Collector,  for  the  uses  and  purposes 
therein  mentioned. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  as  County  Clerk 
and  ex-Officio  Clerk  of  the  Superior  Court,  at  my 
office  in  the  City  and  County  of  San  Francisco,  the 
day  and  year  in  this  certificate  first  above  written. 

[Seal]  H.  A.  VAN  DER  ZEE 

County    Clerk    and   ex-Oflficio 
Clerk  of  the  Superior  Court 

By  ROBERT  MUNSON 
Chief  Clerk 

Recorded  at  Request  of  Grantee  at  9  Min.  Past 
1  P.  July  21,  1942.  3894.  Official  Record,  p  384. 
City  and  County  of  San  Francisco,  California. 
Thos.  A.  Toomey,  Recorder. 

[Endorsed] :     Filed  2-28-45. 
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DEFENDANT'S  EXHIBIT  No.  3 

City  and  County  of  San  Francisco 

CERTIFICATE  OF  REDEMPTION 

(For  Real  Estate  Sold  at  Auction) 

Of  real  estate  sold  to  the  state  on  the  25  day  of  June,  1937, 
for  delinquent  taxes  of  1936,  both  installment  and  redeemed 
July  21,  1942,  in  accordance  with  Political  Code,  Section  3817. 
Assessed  to  Walter  Merrill. 

Vol.  28  Witness  'My  Hand 

Block  4616  Date  July  21,  1942 

Lot  11  [Stamped]  Received  for  Col- 

Sale  No.  2151  lection  Check,  Draft  or  Money 

Assessed  Value  Order,  July  21,   1942.  Duncan 

At  Year  of  Sale  $440  Matheson,    Treasurer.    By :   W. 

City  and  County  of  San        E.  Logan,  Deputy. 

Francisco, 
Office  of  the  Treasurer  Delinquent  City  and 

Received  of  Redemptioner :  County  Taxes  1936.. ..$16.64 

Frank  M.  Weber  Penalties  for 

4867  Mission  Delinquencies  1.17 

$111.76  Costs    50 

A  check,  draft  or  money  order     Sold  to  the  State  for 18.31 

proffered  in  settlement  of  this  Paid  by  the  Redemptioner  to 
obligation  shall  not  constitute  Tax  Collector  July  1,  1942, 
payment  until  duly  honored  and  under  the  provisions  of  Sec. 
collected.  3476,  Rev.  &  Tax  Code. 

361/2%  Penalty  on  Redemption  $  6.07 

1937  Taxes    17.04 

301/2%  Penalty  on  Redemption 5.20 

1938  Taxes    17.78 

241/2%  Penalty  on  Redemption 4.36 

1939  Taxes    17.32 

181/2%  Penalty  on  Redemption 3.20 

1940  Taxes    18.90 

121/2%  Penalty  on  Redemption 2.36 

1941  Taxes    19.34 

1%        Penalty  on  Redemption 19 


Total  Amount  Necessary  to  Redeem $111.76 
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State  of  California,  )     ^   xt      i  t  t   t^      i    /-( 

^,.         J  /-.       X       i!  o       T7<        •      r     I>  Harold  J.  Boyd,  Con- 
City  and  County  of  San  Francisco^ 

troller  in  and  for  said  City  and  County,  State  aforesaid,  do 

hereby  certify  that  the  foregoing  statement  contains  a  full  and 

correct  estimate  of  the  amount  necessary  to  redeem  the  within 

described  real  estate,  made  in  accordance  with  the  provisions  of 

Section  3817,  Political  Code. 

Witness  my  hand  affixed  at  San  Francisco. 

HAROLD  J.  BOYD,  Controller. 
By  E.  RUTLEDGE. 
Date  July  21,  1942. 

[Endorsed]:    Filed  2-28-45. 


DEFENDANT'S  EXHIBIT  No.  4 

City  and  County  of  San  Francisco 
CERTIFICATE  OF  REDEMPTION 

(For  Real  Estate  Sold  at  Auction) 

Of  real  estate  sold  to  the  state  on  the  25  day  of  June,  1937, 
for  delinquent  taxes  of  1936,  both  installment  and  redeemed 
July  21,  1942,  in  accordance  with  Political  Code,  Section  3817. 
Assessed  to  Walter  Merrill,  et  al. 

Vol.  28  Witness  my  Hand 

Block  4611  Date  July  21,  1942 

Lot  9  [Stamped]   Received  for  col- 

Sale  No.  2148  lection,   check,  draft  or  money 

Assessed  Value  order,   July  21,    1942.   Duncan 

At  Year  of  Sale  $380  Matheson,  Treasurer.  By  W.  E. 

City  and  County  of  San        Logan,  Deputy. 

Francisco 
Office  of  the  Treasurer  Delinquent  City  and 

Received  of  Redemptioner :  County  Taxes  1936....$14.38 

Frank  M.  Weber  Penalties  for 

4867  Mission  Delinquencies  1.02 

$96.49  Costs    50 

A  check,  draft  or  money  order     Sold  to  the  State  for 15.90 

proffered  in  settlement  of  this  Paid  by  the  Redemptioner  to 
obligation  shall  not  constitute  Tax  Collector  July  1,  1942, 
payment  until  duly  honored  and  Under  the  Provisions  of  Sec. 
collected.  3476,  Rev.  &  Tax  Code. 
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361/2%  Penalty  on  Redemption $  5.25 

1937  Taxes    14.70 

301/2%  Penalty  on  Redemption 4.48 

1938  Taxes    15.34 

241/2%  Penalty  on  Redemption 3.76 

1939  Taxes    14.96 

181/2%  Penalty  on  Redemption 2.77 

1940  Taxes    16.32 

121/2%  Penalty  on  Redemption 2.04 

1941  Taxes    16.70 

1%        Penalty  on  Redemption 17 

Total  Amount  Necessary  to  Redeem $  96.49 

State  of  California,  )     ,    tx      1  t  t  t^      i    /-. 

^.,         J  r^       ^       £  a       T^        •       r     1)  Harold  J.  Boyd,  Con- 
City  and  County  of  San  Francisco  \ 

troller  in  and  for  said  City  and  County,  State  aforesaid,  do 

hereby  certify  that  the  foregoing  statement  contains  a  full  and 

correct  estimate  of  the  amount  necessary  to  redeem  the  within 

described  real  estate,  made  in  accordance  with  the  provisions  of 

Section  3817,  Political  Code. 

Witness  my  hand  affixed  at  San  Francisco. 

HAROLD  J.  BOYD,  Controller. 
By  B.  RUTLEDGE. 

Date  July  21,  1942. 
[Endorsed] :    Filed  2-28-45. 
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[Endorsed]:  No.  11154.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Frank  M. 
Weber,  Appellant,  vs.  Eva  M.  Wells,  Olga  K.  New- 
port, Ernest  H.  Kreyenhagen,  Jennie  May  Merrill 
Miller,  Alma  H.  Silva,  Lillian  Arney,  Lowell  Heri- 
ford,  Walter  Merrill  and  Paul  Merrill,  Appellees. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division. 

Filed  October  9,  1945. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit 

No.  11154 

FRANK  M.  WEBER, 

Appellant, 

vs. 

EVA  M.  WELLS,  et  al.. 

Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD  TO  BE 
PRINTED 

Appellant  hereby  adopts  as  his  statement  of 
points  on  appeal  the  statement  of  points  appearing 
in  the  transcript  of  record  on  file  herein. 
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The  clerk  of  the  above  entitled  court  is  hereby 
requested  and  instructed  to  print  the  record  in  its 
entirety  as  certified  and  that  all  exhibits  transmit- 
ted to  said  clerk  shall  be  reproduced  and  printed  as 
part  of  the  record  herein. 

Dated :  October  22,  1945. 

M.  WEBER 

Attorney  for  Appellant 
Frank  M.  Weber 

Received  a  copy  of  the  above  this  23  day  of 
October,  1945. 

J.  B.  CHUBBUCK 

Attorney   for  Appellees    Eva 
M.  Wells,  et  al. 

[Endorsed]:  Filed  October  23,  1945.  Paul  P. 
O'Brien,  Clerk. 
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No.  11,154 

IN  THE 

United  States  Circuit  Court 

For  the  Ninth  Circuit 


Frank  M.  Weber, 


vs. 


Appellant, 


Eva  M.  Wells,  Ogla  K.  Newport,  Ernest 

H.  Kreyenhagen,  Jennie  May  Merrill 

Miller,  Alma  H.  Silva,  Lillian  Arney, 

Lowell  Hertford,  Walter  Merrill  and 

Paul  Merrill, 

Appellees. 


Upon  Appeal  from  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  Southern  Division. 

APPELLANT'S  OPENING  BRIEF. 


OPINION. 

The  District  Court  did  not  write  an  opinion.  No 
legal  or  other  reason  was  given  by  the  District  Court 
in  support  of  its  judgment. 


JURISDICTION. 

This  is  an  appeal  from  the  judgment  of  the  District 
Court  awarding  to  appellees  the  sum  of  $2600.00 
less  the  sum  of  $242.46  as  compensation  for  Lot  9 
in  Block  4611  and  Lot  11  in  Block  4616,  and  against 
appellant  declaring  that  he  has  no  right,  title  or 
interest  in  or  to  said  funds  or  any  part  thereof  and 
that  he  is  not  entitled  to  any  siun  of  money  by  reason 
of  the  taking  of  said  property.  (R.  68-70.)  Notice 
of  appeal  was  filed  July  11,  1945.  (R.  70-71.)  The 
jurisdiction  of  the  District  Court  was  invoked  imder 
the  Act  of  Congress  approved  July  19,  1940  (Public 
Law  No.  757,  76th  Congress,  3rd  Session)  and  the 
Second  War  Powers  Act  of  1942  (S.  2208,  77th  Con- 
gress, 2nd  Session).  (R.  8.)  The  jui4sdiction  of  this 
Court  is  invoked  under  Section  128  of  the  Judicial 
Code,  as  amended,  28  LT.  S.  C.  sec.  225  (a). 


QUESTION  PRESENTED. 

The  sole  question  involved  in  this  appeal  is,  who 
is  entitled  to  the  compensation  for  Lot  9  in  Block 
4611  and  Lot  11  in  Block  4616 ;  the  appellant  as  pur- 
chaser at  a  tax  sale,  who  acquired  the  tax  deed  after 
title  to  the  property  vested  in  the  United  States 
by  condemnation  or  appellees  as  the  former  owners 
of  the  property. 


STATEMENT  OF  FACTS. 

This  condemnation  proceeding  was  commenced  on 
April  4,  1942  by  filing  of  the  Government's  com- 
plaint to  condemn  230.5  acres  of  land  at  the  Naval 
Dry  Dock,  Hmiter's  Point,  San  Francisco,  California. 
(R.  1-15.)  An  order  of  immediate  possession  was 
obtained  on  the  same  day.  (R.  15-18.)  A  declaration 
of  taking  was  signed  on  April  15,  1942,  pursuant  to 
the  Act  of  February  26,  1931,  C.  307,  46  Stat.  1421, 
40  U.  S.  C.  sec.  258a.  (R.  19-31.)  On  April  22,  1942, 
an  ex  parte  judgment  was  entered  declaring  that  the 
United  States  was  entitled  to  acquire  the  property 
for  the  purposes  stated  and  ordering  immediate  de- 
livery of  possession.  (R.  32-36.)  Thereafter,  on  Au- 
gust 6,  1942,  appellant  filed  his  answer  herein.  (R. 
48-49.)  On  December  12,  1942,  an  amended  declara- 
tion of  taking  was  filed.  (R.  37-47.)  On  November 
22,  1943  appellant  filed  his  notice  of  motion  for  pay- 
ment to  him  on  account  of  compensation  the  sum  of 
$1950.00,  being  the  amount  then  on  deposit  in  the 
District  Court  as  compensation  for  the  parcels  of  land 
described  as  Lot  9  in  Block  4611  and  Lot  11  in  Block 
4616.  At  the  same  time,  appellant  filed  his  affidavit 
m  support  of  such  motion  and  also  his  points  and 
authorities  in  support  of  such  motion.  (R.  55-60.)  On 
January  6,  1944,  appellees  filed  their  answer  herein. 
(R.  50-55.)  On  February  7,  1944,  Honorable  Michael 
J.  Roche  filed  herein  his  formal  order  denying  appel- 
lant's motion  for  payment  to  him  of  said  money. 
(R.  60.) 

From  the  uncontradicted  affidavit  of  appellant  in 
support  of  his  said  motion  (R.  56-58)  and  from  the 


evidence  offered  and  received  at  the  trial  of  this 
cause  on  February  28,  1945  (R.  84-96),  it  appears 
that  the  appellees  having  failed  and  neglected  to 
pay  the  general  taxes  for  municipal  and  state  pur- 
poses for  the  year  1936,  which  were  levied  and  as- 
sessed on  said  parcels  of  land  herein  referred  to, 
and  said  taxes  having  become  delinquent,  said  prop- 
erty was  sold  to  the  State  of  California  on  the  25th 
day  of  June,  1937,  pursuant  to  Section  3771  of  the 
Political  Code  of  the  State  of  California.  That  there- 
after, general  taxes  for  the  years  1937,  1938,  1939, 
1940  and  1941  which  were  levied  and  assessed  on  said 
property  having  likewise  become  delinquent,  said 
property  was  sold  at  public  auction  to  this  appellant 
on  the  1st  day  of  July,  1942,  pursuant  to  the  pro- 
visions of  Section  3771a  of  the  Political  Code  of  the 
State  of  California.  That  on  July  14,  1942,  in  accord- 
ance with  the  i^rovisions  of  the  Political  Code  and 
Revenue  and  Taxation  Code  of  the  State  of  Cali- 
fornia, Edward  F.  Bryant  as  Tax  Collector  of  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, made,  executed  and  delivered  to  appellant  two 
separate  deeds  to  the  property  herein  referred  to. 
That  on  July  21,  1942,  said  deeds  were  duly  and  regu- 
larly recorded  in  the  office  of  the  Recorder  of  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia. (R.  88-93.)  That  on  said  21st  day  of  July, 
1942,  appellant  paid  to  the  City  and  County  of  San 
Francisco  all  delinquent  taxes  which  were  levied  and 
assessed  on  said  property  for  the  years  1937,  1938, 
1939,  1940  and  1941.  (R.  94-96.) 


SPECIFICATIONS  OF  ERRORS. 

The  District  Court  erred  (R.  76-78)  : 

1.  In  awarding  to  appellees  the  sum  of  $2600.00 
less  the  sum  of  $242.46  due  the  City  and  County  of 
San  Francisco,  State  of  California  for  taxes  due, 
payable  and  delinquent  against  Lot  9  in  Block  4611 
and  Lot  11  in  Block  4616  as  described  in  the  dec- 
laration of  taking  on  file  herein. 

2.  In  holding  that  appellant  had  no  right,  title 
or  interest  in  or  to  said  sum  of  $2600.00  or  any  part 
thereof,  and  is  not  entitled  to  any  sum  of  money 
as  compensation  by  reason  of  the  taking  of  said 
property  by  the  Government. 

3.  In  holding  that  the  defendant  Paul  Merrill  was 
entitled  to  9-2/3/70th  of  said  siun  of  $2600.00  or  any 
part  or  portion  thereof. 

4.  In  holding  that  the  siun  of  $242.46  was  due 
the  City  and  County  of  San  Francisco,  State  of 
California. 

5.  In  holding  null  and  void  the  tax  sale  and  tax 
deeds  to  appellant  covering  said  parcels  of  land 
designated  as  Lot  9  in  Block  4611  and  Lot  11  in 
Block  4616  in  the  declaration  of  taking  on  file  herein. 

6.  In  holding  that  this  condemnation  action  ex- 
tended the  statutory  time  for  redemption  by  appellees 
beyond  the  five  year  period  as  provided  by  the  law 
of  the  State  of  California. 
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INTRODUCTION. 

Before  entering  upon  a  discussion  and  analysis  of 
the  law  applicable  to  this  case,  we  believe  a  brief 
resume  of  the  California  law  pertaining  to  the  sale 
of  real  property  for  delinquent  taxes  is  appropriate. 

When  taxes  upon  real  property  first  become  delin- 
quent, the  projjerty  owner  is  notified  thereof  by  regis- 
tered mail  at  his  last  known  address  as  appearing  on 
the  assessment  roll.  The  list  of  all  tax-delinquent 
property  in  the  county  in  which  such  real  property  is 
situate  is  then  published  in  a  newspaper  of  general 
circulation  printed  and  published  in  such  county. 
Such  list  also  contains  a  notice  setting  forth  a  date, 
hour  and  place  when  and  where  such  tax-delinquent 
property  will  be  sold  to  the  State  of  California  for 
such  delinquency.  Thereupon  and  on  the  date  set  for 
said  sale  all  tax-delinquent  propert}^  not  theretofore 
redeemed,  is  sold  to  the  State  of  California  pursuant 
to  Section  3771  of  the  Political  Code  of  the  State  of 
California.  Thereafter,  the  property  owner  has  five 
years  to  redeem  from  such  sale.  In  the  event  the  prop- 
erty ow^ner  fails  to  redeem  during  said  five-year  pe- 
riod, the  property  is  then  sold  and  deeded  to  a  pur- 
chaser pursuant  to  Section  3771a  of  the  Political 
Code  of  the  State  of  California.  In  the  case  at  bar, 
it  was  after  the  appellees  Eva  M.  Wells,  et  al.,  had 
failed  to  redeem  for  a  period  of  five  years,  that  the 
jjroperty  was  sold  to  this  appellant  by  the  State  of 
California  pursuant  to  the  provisions  of  said  Section 
3771a  of  the  Political  Code. 


Section  3771  of  the  Political  Code  provides  in  part 
as  follows: 

''On  the  day  and  hour  fixed  for  the  sale  in  the 
delinquent  tax  list,  all  property  upon  which  the 
taxes  and  assessments  of  all  kinds,  penalties  and 
interest  have  not  been  fully  ]3aid,  *  "^  *  shall  by 
operation  of  law  and  the  declaration  of  the  tax 
collector,  be  sold  to  the  State,  and  said  tax  col- 
lector shall  make  in  appropriate  columns  on  the 
delinquent  list,  'Sold  To  The  State' 


*  *  *  ?? 


Section  3771a  of  the  Political  Code  provides  in  part 
as  follows: 

"On  the  day  and  hour  fixed  for  the  sale  in 
accordance  with  subdivision  2  of  Section  3764  of 
this  code,  all  property  which  has  not  been  re- 
deemed from  the  sale  to  the  state  or  the  sale 
thereof  cancelled,  shall  he  sold  hi/  the  tax  collec- 
tor at  public  auction  to  the  highest  hidder  for 
cash  in  lawful  money  of  the  ZTnited  States  *  *  *. 

Afte7'  such  hid  has  he  en  made  and  accepted,  the 
right  of  redemption  shall  cease  *  *  *" 


ARGUMENT. 

THE  LIEN  FOR  THE  GENERAL  TAXES  LEVIED  AND  ASSESSED 
AGAINST  SAID  PROPERTY  FOR  THE  FULL  FIVE  YEAR 
PERIOD  WAS  A  GOOD  AND  VALID  LIEN. 

The  property  was  first  sold  to  the  State  of  Cali- 
fornia on  June  25,  1937,  pursuant  to  Section  3771  of 
the  Political  Code  above  quoted,  for  delinquent  taxes 
for  the  year  1936.  Thereafter,  appellees  had  five  years 
to  redeem   from   said   sale,   as   provided  by   Section 
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3771a  of  said  Political  Code.  Appellees  also  failed 
and  neglected  to  pay  the  general  taxes  levied  and 
assessed  against  said  property  for  all  years  after 
1936,  to  and  including  the  year  1941.  The  taxes  for 
each  year  after  1936  became  a  lien  on  the  property 
on  the  first  Monday  in  March  of  such  year  and  the 
taxes  for  the  last  year  of  1941  became  a  lien  on  the 
property  on  the  first  Monday  in  March,  1942,  and 
prior  to  the  commencement  of  this  condemnation 
action  on  April  4,  1942.  Therefore,  the  delinquent ; 
taxes  for  the  full  five-year  period  and  for  which  the 
property  was  sold  to  appellant,  were  levied,  assessed 
and  liened  on  said  property  while  title  thereto  was 
in  appellees  and  prior  to  the  time  title  thereto  vested 
in  the  Government  by  reason  of  this  condemnation 
action. 

As  to  when  general  taxes  become  a  lien  upon  real 
property,  see  Section  3718  of  the  Political  Code  of  the 
State  of  California,  which  provides  in  part  as  follows : 
"Every  tax  due  upon  real  property  is  a  lien 
against  the  property  assessed ;  and  every  tax  upon 
improvements  upon  real  estate  assessed  to  others 
than  the  owner  of  the  real  estate,  is  a  lien  upon 
the  land  and  improvements;  *  *  *  which  several 
liens  attach  as  of  the  first  Monday  in  March  of 
each  year." 

See  also.  Section  2192  of  the  Revenue  and  Taxation 
Code  of  the  State  of  California,  which  provides  as 
follows : 

'^ All  tax  liens  attach  annually  as  of  noon  on  the 
first  Mondaif  in  March  pj'eceding  the  fiscal  year 
for  which  the  taxes  are  levied/' 


See  also  the  case  of  City  of  Santa  Monica  v.  Los 
Angeles  County,  15  Cal.  App.  710,  which  was  an  action 
brought  by  the  City  of  Santa  Monica  to  recover  taxes 
paid  under  protest.  Tlie  property  assessed  was  pri- 
vately owned  on  March  1,  1903.  Thereafter,  but  before 
such  assessment  was  levied,  the  City  of  Santa  Monica 
acquired  said  property.  The  Court  held  with  the 
defendant  in  said  action  that  the  lien  of  said  taxes 
attached  on  the  first  Monday  of  March  of  said  year 
and  that 

''The  plaintiff,  when  it  acquired  this  land,  took  it 
subject  to  the  lien  for  county  taxes  to  the  same 
extent  as  would  a  private  individual." 

See  also  the  case  of  United  States  v.  Certain  Parcels 
of  Land  in  the  City  of  San  Diego,  4t4:  Federal  Supple- 
ment 936,  decided  May  15,  1942,  at  page  939,  where 
the  Court  said: 

''The  tax  lien  having  attached  to  the  property  on 
the  first  day  of  March,  1941,  is  a  fixed  liability  as 
of  the  first  Monday  of  March,  1941,  and  attaches 
as  a  lien,  and  this  lien  is  transferred  to  the  award, 
and  must  be  deducted  from  the  awards  to  the 
several  parcels." 


THIS  CONDEMNATION  ACTION  DID  NOT  EXTEND  THE  STATU- 
TORY TIME  FOR  REDEMPTION  BY  APPELLEES  BEYOND 
THE  FIVE-YEAR  PERIOD  AS  PROVIDED  BY  THE  LAW  OF 
THE  STATE  OF  CALIFORNIA. 

It  is  clear  that  appellant  is  the  owner  of  the  prop- 
erty and  consequently  of  the  award  unless  the  sale 
to  him  has  been  redeemed  both  as  a  matter  of  fact. 
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or  as  a  matter  of  law.  Admittedly,  no  redemption  has 
been  made  or  attempted  in  fact  pursuant  to  the 
statute.  Can  the  condemnation  be  considered  as  a 
redemption  in  law  on  the  supposition  that  the  award 
would  very  likely  be  greater  than  the  amount  re- 
quired for  redemption?  On  principle,  it  would  seem 
that  there  would  be  no  redemption  because  that  right 
is  a  statutory  privilege  and  must  be  exercised  strictly 
in  accordance  with  statute. 

The  right  of  redemption  is  strictly  statutory  and  is 
subject  to  all  the  limitations  and  conditions  therein 
imposed. 

Cooley  on  Taxation,  Fourth  Edition,  Section 
1564. 
"Time  for  redemption.  Redemption,  to  be  effec- 
tive, must  be  made  within  the  time  specified  in 
the  governing  statute,  unless  otherwise  agreed 
upon  by  the  parties;  and  circumstances  of  ex- 
cuse, like  the  prevalence  of  civil  war,  cannot  en- 
large the  time  when  the  statute  does  not  provide 
for  it  *  *  *." 

Lachmtmd  v,  Johnson,  47  Cal.  App.  (2d)  377, 
at  page  379. 
"It  is  undoubtedly  true  that  'The  right  of  de- 
demption  comes  entirely  from  the  statute,  and  it 
is  subject  to  all  the  limitations  and  conditions 
therein  imposed',  Quinn  v.  Kenney,  47  Cal.  147 
at  150,  and  that  it  is  'competent  for  the  legislature 
to  fix  the  precise  terms  upon  which  the  owner 
may  be  entitled  to  have  his  pro]:)erty  restored  to 
him'.  Anderson  Co.  v.  Los  Angeles  County,  55 
Cal.  App.  585  at  587,  203  Pac.  1040." 


11 


Sutter-Yuba  Invest.  Co.  v.  Waste,  21  'Cal.  (2d) 
781  at  785. 
''As  this  court  said  in  Palomares  Land  Co.  v.  Los 
Angeles  County,  146  Cal.  530,  80  Pac.  931  at  933, 
'the  provisions  of  the  law  authorizing  redemption, 
Political  Code  Sec.  3817,  are  to  be  regarded  simply 
as  an  oft'ei*  by  the  state  to  release  its  claims  to  the 
land  sold  upon  the  terms  proposed'.  There  is  no 
constitutional  right  to  redeem  property  that  has 
been  sold  to  the  state  for  the  nonpayment  of  taxes. 
'The  right  of  redemption  comes  entirely  from  the 
statute,  and  is  subject  to  all  the  limitations  and 
conditions  therein  imposed.'  Quinn  v.  Kenney,  47 
Cal.  147." 

It  is  appellant's  contention  that  on  July  1,  1942, 
when  the  bid  of  appellant  was  accepted  at  public  auc- 
tion, the  right  of  redemption  residing  in  the  appellees 
terminated  and  ceased. 

See  Section  3771a  of  the  Political  Code  of  the  State 
of  California  which  provides  in  jjart  as  follows : 

''After  such  hid  has  been  made  and  accepted,  the 
right  of  redemption  shall  cease  *  *  *." 

See  also  the  case  of  United  States  v.  Certain  Lajids 
in  the  Town  of  Hempstead,  129  Federal  (2d)  918, 
where  the  Court  said : 

''Condemnation  should  not  extend,  the  statutory 
period  of  redemption  any  more  than  it  should 
obliterate  the  effect  of  the  expiration  of  the  pe- 
riod. The  right  of  redemption  from  a  tax  sale  can 
be  exercised  only  in  the  maimer  permitted  by 
statute.'^ 
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It  is  axiomatic  that  the  award  takes  the  X)lace  of  the 
land  and  is  a  substitute  therefor.  It  has  been  said  that 
condemnation  is  an  invohmtary  sale.  The  right  to 
possession  of  the  award  by  appellant  becomes  absolute 
where  there  has  been  a  failure  of  redemption  in  the 
manner  prescribed  by  statute. 

To  hold  that  the  Court  could  pay  the  appellant  the 
amount  of  the  tax  sale  after  the  period  of  redemption 
had  expired,  would  be  making  the  Federal  Court  a 
court  of  appeals  and  extending  the  period  of  redemp- 
tion beyond  the  statuory  period.  This  court  has  no 
right  to  do  so.  This  would  be  an  invasion  of  property 
rights  that  are  vested  and  fixed  by  statute. 

Remember  the  owner  failed  in  his  duty  to  redeem. 
There  must  be  a  fault  before  there  can  be  a  default. 
Should  the  purchaser  at  a  tax  sale  be  punished  while 
the  owner  benefits  by  delaying?  Can  he  by  his  own 
malfeasance  extend  his  own  time  to  redeem  ? 


APPELLANT  IS  ENTITLED  TO  THE  COMPENSATION 
AND  AWARD  FOR  SAID  PROPERTY. 

It  was  appellees'  contention  in  the  District  Court 
that  as  title  to  the  property  passed  to  the  United  States 
on  April  22,  1942,  by  reason  of  the  judgment  filed 
herein  on  said  date,  the  subsequent  tax  sale  to  appel- 
lant on  JuLy  1,  1942,  was  therefore  null  and  void. 

It  is  appellant's  contention  that  the  tax  sale  is  not 
void  merely  because  it  failed  to  convey  title  to  the 
property  which  was  in  the  United  States  at  the  time 
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of  such  sale.  The  tax  deeds  being  ineffectual  to  pass 
title  to  the  property,  conveyed  to  appellant  the  right 
to  the  compensation  for  the  property  so  taken  by  the 
United  States.  The  condemnation  award  stands  as  a 
substitute  for  the  land;  and  the  subsequently  executed 
tax  deeds  to  appellant,  since  they  could  not  convey 
title  to  the  land,  carried  the  right  to  the  award. 

The  case  of  United  States  v.  Certain  Lands  in  the 
Totvn  of  Hempstead,  129  Federal  (2d)  918,  decided 
July  21,  1942,  is  identical  on  all  fours  to  the  facts  of 
the  case  at  bar.  The  Hempstead  case  was  decided  by 
the  Circuit  Court  of  Appeals  of  the  State  of  New  York 
and  reversed  the  decision  of  the  District  Court  of  the 
United  States  of  the  District  of  New  York.  The  case 
of  United  'States  v.  Certain  Lands  in  the  Town  of 
Hempstead  reads  as  follows : 

''This  proceeding  was  commenced  by  the  United 
States  in  July,  1937,  to  acquire  for  military  pur- 
poses several  parcels  of  land,  including  one  known 
as  'damage  parcel  121'  and  alleged  to  be  owned 
by  Boris'  and  Molly  Kramer.  The  district  Court 
appointed  appraisal  commissioners  who  awarded 
the  sum  of  $558  as  just  compensation  for  parcel 
121,  and  this  sum  was  deposited  in  court  on  No- 
vember 30,  1939.  Title  to  the  premises  thereupon 
vested  in  the  United  States.  In  July,  1936,  the 
property  had  been  sold  to  the  County  of  Nassau 
for  1934  taxes.  The  period  for  redemption  from 
such  sale  was  four  years.  The  Kramers,  who  re- 
side in  Palestine,  neither  redeemed  from  the  tax 
sale  during  that  period  nor  applied  at  any  time 
for  payment  of  the  condemnation  award  on  de- 
posit in  the  district  court.    On  February  6,  1941, 
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the  Comity  received  a  tax  deed  to  the  premises 
and  a  month  later  ax^plied  to  the  court  for  pay- 
ment to  it  of  the  entire  award.  The  Kramers  did 
not  appear  in  the  proceeding  and  the  court  di- 
rected counsel  for  the  United  States  to  examine 
into  the  facts  and  rej^ort  to  it  as  amicus  curiae. 
Thereafter,  on  October  2,  1941,  an  order  was  en- 
tered directing  pajnuent  to  the  comity  of  the  taxes, 
interest  and  penalties  due  on  Xovember  30,  1939, 
amomiting  to  $110.52,  and  payment  of  the  balance 
of  the  award  to  the  Kramers.  From  this  order 
the  county  appealed.  The  question  presented  lies 
within  narrow  compass:  It  is  whether  a  purchaser 
at  a  tax  sale,  who  acquires  the  tax  deed  after  the 
title  to  the  premises  has  vested  in  the  United 
States  hy  condemnation,  is  entitled  to  the  entire 
award.  In  our  opinion  the  answer  must  be  in  the 
affirmative. 

If  the  period  of  redemption  had  expired  before 
the  condemnor  acquired  title,  it  could  scarcely  be 
doubted  that  a  subsequently  executed  tax  deed 
would  carry  the  right  to  the  award. 

In  the  case  at  bar  the  period  of  redemption  had 
not  expired  before  title  vested  in  the  United 
States,  hut  we  see  no  reason  tvhy  this  should 
necessitate  a  different  result.  Condemnation 
should  not  extend  the  statutory  period  of  redemp- 
tion any  more  than  it  should  obliterate  the  effect 
of  the  expiration  of  that  period.  The  right  to  re- 
deem from  a  tax  sale  can  be  exercised  only  in 
the  mamier  permitted  by  statute.  Condemnation 
should  affect  the  rights  of  parties  having  inter- 
ests in  respect  to  land  taken  only  so  far  as  neces- 
sary to  assure  the  sovereign's  title.*  *  *  Since 
the  award  takes  the  place  of  the  land  it  is  reason- 
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able  to  require  the  owner  to  redeem  in  order  to 
ohtain  the  award,  just  as  he  would  have  to  do  to 
recover  the  land,  had  condemnation  not  inter- 
vened. If  the  rule  were  otherwise  the  inequitable 
result  would  be  that  the  former  owner  could  re- 
serve his  jorivilege  to  redeem  imtil  he  learned 
whether  the  award  would  be  greater  or  less  than 
the  sum  required  to  exercise  the  privilege.  *  *  * 
Finally,  it  may  he  noted  that  the  Kramers  could 
have  applied  to  the  court  to  tvithdraiv  the  deposit 
or  part  thereof,  and  could  thereby  have  obtained 
the  funds  with  which  to  redeem  the  tax  sale  certifi- 
cate before  the  expiration  of  the  period  of  re- 
demption. As  this  did  not  occur,  ive  think  the  tax 
deed  ivas  effective  to  carry  the  right  to  the  entire 
award." 

The  judgment  of  the  District  Court  is  erroneous  in 
two  additional  particulars: 

1.  The  judgment  provides  that  Paul  Merrill  is 
entitled  to  9-2/3/70th  of  the  smn  of  $2600.00  less  the 
sum  of  $242.46. 

In  this  connection,  Paul  Merrill  has  not  even  ap- 
peared in  this  case.  There  is  no  pleading  on  file  in 
this  cause  on  his  behalf.  Paul  Merrill  was  not  repre- 
sented at  the  trial  of  this  case  or  any  other  step  in 
the  proceedings  herein.  Yet  the  judgment  herein  pro- 
vides for  payment  to  him  of  9-2/3/70th  of  the  sum  of 
$2600.00  less  the  smn  of  $242.46. 

2.  The  judgment  j)rovides  that  there  is  due  the 
City  and  County  of  San  Francisco  the  sum  of  $242.46. 

This  is  directly  contrary  to  the  evidence  in  this 
case.    The  uncontradicted  evidence  in  this  case  shows 
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that  on  July  21,  1942,  this  appellant  had  paid  said 
City  and  County  of  San  Francisco  said  sum  of  $242.46 
and  more,  as  and  for  delinquent  taxes  on  said 
property. 

We  also  wish  to  call  the  attention  of  this  Court  to 
that  principle  of  law  that  where  the  validity  of  the 
proceedings,  upon  which  a  tax  title  is  dependent  is 
in  question,  the  presumption  is  always  in  favor  of  the 
regularity,  and  not  against  the  regularity.  This  prin- 
ciple is  laid  down  definitely  by  the  Code  of  Civil 
Procedure  of  the  State  of  California.  Section  1963, 
subdivision  15  provides  as  follows : 

''That   official    duty   has   been   regularly   per- 
formed." 

Not  only  that,  but  the  Supreme  Court  of  the  State 

of  California  has  so  held  in  numerous  instances,  to- 

wit: 

Western  Union  Telegraph  Co.  v.  Los  Angeles, 
160  Cal.  124  at  page  126, 

where  the  Court  said : 

"It  cannot  be  doubted  that  the  i)resumption  is 
always  in  favor  of  the  validity  of  an  assessment, 
and  that  the  burden  of  showing  the  contrary  is 
on  the  person  claiming  to  be  aggrieved.  Inde- 
pendent of  special  statutory  provisions  relative  to 
presumptions  in  favor  of  assessments,  the  general 
presumption  that  public  officers  have  regularly 
performed  their  duties  and  that  official  duty  has 
been  regularly  performed  (Code  Civ.  Proc.  Subd. 
15,  Sectiion  1963),  applies  to  official  action  in  tax 
matters.  The  presumption  in  all  proceedings  re- 
lating to  taxes  is  in  favor  of  regularity." 
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See,  also,  the  case  of 

Davis  V.  Pacific  Improvement  Co.,  137  Cal.  245, 
at  page  250, 

where  the  Supreme  Court  of  the  State  of  California 

said: 

''The  rule  at  one  time  prevailed,  requiring  the 
claimant  under  a  tax  deed  to  make  strict  proof 
and  exact  proof  of  every  step  to  be  taken  in  the 
proceeding  under  which  the  property  was  sold, 
has  been  greatly  relaxed  by  modern  legislation, 
and  the  speculative  nature  of  purchases  at  tax 
sales  has  been  thereby  removed.  Such  legisla- 
tion in  this  state  is  shown  by  the  provisions  of 
the  Political  Code  making  the  deed  prima  facie 
evidence  of  all  acts  necessary  for  acquiring  juris- 
diction to  make  the  sale,  and  conclusive  as  to  all 
proceedings  taken  in  the  exercise  of  the  jurisdic- 
tion thus  acquired,  and  also  by  the  provision  in 
Section  3883  that  no  'Informality'  in  any  act 
relating  to  the  assessment  or  collection  of  taxes 
shall  render  the  tax  illegal.  The  duty  of  the 
owner  of  land  to  pay  taxes  therein  and  the  right 
of  the  state  to  enforce  their  collection  is  not 
changed,  but  the  mdiicement  that  under  the 
former  system  was  held  out  to  the  owner  not  to 
pay  the  taxes,  in  the  hope  tliat  some  trifling  and 
immaterial  defect  in  the  proceedings  might  he 
shown  to  defeat  the  effect  of  the  sale,  has  been 
taken  away.'* 

Why  shouldn't  a  person,  when  the  owner  negli- 
gently fails  to  perform  his  duty,  be  protected  by  the 
law  in  the  investment  of  his  money?  Why  shouldn't 
the  state  stand  behind  the  title  it  issues?  How  is  the 
state  to  raise  money  for  taxes  upon  the  sales  of  prop- 
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erty  for  delinquent  taxes,  if  it  holds  out  to  the  world 
that  the  title  which  the  state  issues  to  a  purchaser  is 
not  worth  the  paper  on  which  it  is  written?  If  this 
is  the  law,  then  every  person  who  owns  property  may  as 
well  cease  paying  taxes  on  his  property.  If  our  courts 
are  going  to  hold  that  the  state  cannot  make  a  valid 
sale  of  property  for  taxes,  why  pay  taxes  at  all?  The 
courts  of  this  day  and  time  are  unanimous  in  holding 
that  it  is  the  first  civic  duty  of  a  citizen  to  pay  his 
taxes.  Why  shouldn't  the  man  who  fails  to  perform 
that  duty  suffer  in  preference  to  the  tax  purchaser, 
who  advances  the  money  to  the  state  with  which  to 
pay  the  expenses  of  the  state  ? 

By  the  negligence  of  the  property  owner  his  prop- 
erty is  sold.  Why  should  the  property  owner  who  is 
guilty  of  negligence  recover  his  property?  Is  this 
equity  ?  We  think  not.  The  negligence  of  the  propei*ty 
owner  caused  the  sale.  The  law  aides  the  diligent 
only.  Where  one  of  two  innocent  persons  must  suffer 
by  the  act  of  a  third  person,  he  whose  negligence 
caused  the  loss  must  suffer. 


CONCLUSION. 

It  is  respectfully  submitted  that  the  judgment  of 
the  District  Court  should  be  reversed. 

Dated,  San  Francisco, 
January  21, 1946. 

Mathew  Weber, 

Attorney  for  Appellant. 
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THE  FACTS. 

On  April  4th,  1942,  United  States  of  America 
filed  a  suit  in  condemnation  affecting  certain  real 
property  in  the  City  and  County  of  San  Francisco, 
State  of  California,  adjoining  Hunter's  Point.  The 
appellees  were  named  as  defendants.  (Page  2,  Tran- 
script of  Record.) 

The  City  and  County  of  San  Francisco  and  the 
State  of  California  were  also  named  as  defendants. 
(Page  7,  Transcript  of  Record.) 


as  nearly  as  may  be,  to  the  practice,  pleadings 
forms  and  proceedings  existing  at  the  time  in 
like  causes  in  the  courts  of  record  in  the  state 
within  which  the  District  Court  is  held,  any  rule 
of  the  court  to  the  contrary  notwithstanding." 
(Title  40,  Section  258,  USCA.) 

Under  the  provisions  of  Section  258a,  Title  40,  U. 
S.  C.  A.  the  United  States  can  take  immediate  pos- 
session of  the  property  by  the  filing  of  a  declaration 
of  taking  in  conformity  with  the  section.  The  section 
then  provides: 

''Upon  the  filing  of  said  declaration  of  taking 
and  of  the  deposit  in  the  court,  to  the  use  of  the 
persons  entitled  thereto,  of  the  amount  of  the 
estimated  compensation  stated  in  said  declaration, 
title  to  the  said  lands  in  fee  simple  absolute,  or 
such  less  estate  or  interest  therein  as  is  specified 
in  said  declaration,  shall  vest  in  the  United  States 
of  America,  and  said  lands  shall  be  deemed  to  be 
condemned  and  taken  for  the  use  of  the  United 
States,  and  the  right  to  just  compensation  for  the 
same  shall  vest  in  the  persons  entitled  thereto.'* 

In  Danforth  v.  United  States,  60  Supreme  Court 
231,  208  U.  S.  271,  84  L.  Ed.  240,  an  action  in  con- 
demnation, the  Court  at  pages  283  and  284  says: 

"Just  compensation  is  value  at  the  time  of  the 
taking.  The  Congress  in  other  situations  has 
adopted  the  time  of  taking  as  the  date  for  de- 
termination of  value.  For  the  reason  that  com- 
pensation is  due  at  the  time  of  taking,  the  owner 
at  that  time,  not  the  oivner  at  an  earlier  or  later 
date,  receives  the  payment.  Citing  Kindred  v. 
Union  Pacific  Railroad  Company,  325  U.  S.  582 


at  597;  In  Roberts  v.  Northern  Pacific  Railway 
Company,  158  U.  S.  1,  10,  the  precedents  are 
collected." 


IT  WAS  THE  DUTY  OF  THE  FEDERAL  COURT  TO  WITHHOLD 
SUFFICIENT  FUNDS  FOR  THE  PAYMENT  OF  TAXES  FROM 
THE  AWARD  TO  THE  OWNERS. 

United  States  v.  Certain  Lands  situated  in  the 
City  of  St.  Louis,  51  Fed.  Supp.  80  (IT.  S.  District 
Court,  Eastern  District  of  Missouri,  decided  August 
17th,  1943),  the  Court  says,  at  page  82: 

"When  the  federal  government  acquires  the 
property  for  federal  use  there  can  be  no  pay- 
ment or  appropriation  of  the  property  for  the 
payment  of  due  and  unpaid  taxes.  (Citing  U.  S. 
V.  Alabama,  313  U.  S.  274,  61  Sup.  Ct.  1011,  85 
L.  Ed.  1327.)" 

The  Court  then  proceeds  to  say: 

"It  is  the  duty  of  the  court  to  protect  the 
local  municipality  by  withholding  from  the  fund 
which  stands  in  the  place  of  the  property  the 
amount  of  the  tax  debt." 

In  United  States  v,  9.94  Acres  of  Land  in  City  of 
Charleston,  51  Fed.  Supp.  480,  the  Court,  at  page 
485  says: 

"In  my  opinion  he  (the  owner)  is  entitled  to 
receive  a  definite  fixed  payment  representing  the 
value  of  the  property  at  the  time  of  taking/^ 

The  Court  then  goes  on  to  say  on  the  same  page : 
"The  defendants  point  out  that  the  county  and 
municipal  authorities  are  threatening  to  enforce 


liens  for  taxes  and  assessments,  and  raise  the 
question  as  to  whether  the  deposits  made  in 
court  should  be  applied  to  the  liquidation  of  the 
same.  Since  I  hold  that  the  taxes  and  assessments 
are  liens  against  the  respective  parcels,  I  am  of 
the  opinion  that  such  deposits  may  be  applied  for 
such  purposes." 

In  United  States  v.  Bennett,  Eastern  District  of 
Washington,  Northern  District,  57  Fed.  Supp.  670, 
the  Court  at  page  673  says: 

'^The  determination  of  the  person  entitled  to 
compensation  out  of  the  award  must  be  made  as 
of  November  16th,  1942,  the  date  of  the  filing  of 
the  declaration  of  taking  'For  the  reason  that 
compensation  is  due  at  the  time  of  taking  the 
owner  at  that  time,  not  the  owner  at  an  earlier 
or  a  later  date,  receives  the  payment'.  Danforth 
V.  U.  S.,  308  U.  S.  271,  284,  60  S.  Ct.  231,  236, 
84  L.  Ed.  240.  The  award  stands  in  the  place  of 
the  property.  Washington  Water  Power  Co.  v. 
U.  S.,  9  Cir.  135  Fed.  2d.  541." 

And  at  page  674,  the  Court  says: 

''The  statute  U.  S.  C.  A.  258a  provides:  'The 
court  shall  have  power  to  make  such  orders  in 
respect  to  liens  and  encumbrances  *  *  *  and  other 
charges,  if  any,  as  shall  be  just  and  equitable'. 
*  *  *  The  Swansons  are  entitled  to  any  portion 
of  the  award  in  excess  of  the  amount  of  the 
mortgage  judgment." 

In  Meadoivs  v.  U.  S.,  144  Fed.  (2d)  751,  the  Court 
at  page  753  says: 

"The  value  of  property  once  determined  in  a 
proper  proceeding,  the  sum  so  determined  stands 
in  the  place   of  the  property  and  can  be  dis- 


tributed  upon  the  adjudication  of  the  value  of  the 
respective  interests.  U.  S.  v.  Dunnington,  146  U. 
S.  338,  13  S.  Ct.  79,  36  L.  Ed.  996,  Monongahela 
Navigation  Co.  v.  U.  S.,  148  U.  S.  312,  13  S.  Ct. 
622,  37  L.   Ed.   463. 
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United  States  v.  150.9  Acres  of  Land,  more  or  less, 
in  Milwaukee  County,  Wisconsin,  135  Fed.  (2d)  878. 
The  Court  in  discussing  the  elfect  of  liens  against 
property  at  the  time  of  the  declaration  of  taking 
states,  at  page  880  says: 

"The  fair  market  value  paid  into  court  took 
the  place  of  the  property,  and  liens,  if  any,  at- 
tached to  the  fund. 

U.  S.  V.  Dunnington,  146  U.  S.  338,  351,  13  S. 
Ct.  79,  36  L.  Ed.  996.  People  of  Puerto  Rico 
etc.  V.  U.  S.,  1  Cir.,  134  Fed.  2d.  267,  271.  U.  S. 
V.  Certain  Lands  in  Brooklyn,  2  Cir.  129  Fed. 
2d.  577,  579.  Cobo  v.  U.  S.  6  Cir.  94  Fed.  2d.  351, 
352.  U.  S.  V.  Certain  Parcels  of  Land  D.  C.  44 
Fed.  Supp.  936,  937.  We  think  it  clear,  therefore, 
that  the  United  States  was  not  liable,  nor  was  the 
property  after  it  had  been  taken. ' ' 

In  Empie  v.  United  States,  C.  C.  A.  4th  Cir.  131 
Fed.  (2d)  481,  the  Court  says,  at  page  483 : 

''The  general  rule  is  that  compensation  for 
property  taken  in  the  exercise  of  the  power  of 
eminent  domain  is  due  to  the  owner  at  the  time 
of  taking  and  not  to  the  owner  at  an  earlier  or 
later  date,  Danforth  v.  U.  S.,  308  U.  S.  271,  284, 
60  S.  Ct.  231,  84  L.  Ed.  240,  Roberts  v.  N.  Pac. 
R.  Rr.  158  U.  S.  1,  10,  15  S.  Ct.  756,  39  L.  Ed. 
873.  Kindred  v.  U.  P.  R.  Co.  225  U.  S.  582,  597, 
32  S.  Ct.  780,  56  L.  Ed.  1216.  Empie  bases  his 
claim  on  this  rule." 
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THE   LAW   OF   THE   STATE   OF   CALIFORNIA   IS   APPLICABLE 
AS  TO  THE  PAYMENT  OF  COMPENSATION. 

The  principle  that  the  right  to  compensation  shall 
be  determined  in  accordance  with  the  laws  of  the  state 
in  which  the  proceedings  are  instituted  has  been 
enunciated  in  the  case  of  Em  pie  v.  United  States  of 
America,  131  Fed.   (2d)  481  (C.  C.  A.  N.  C.  1942.) 

Under  the  law  of  the  State  of  California  the  right 
to  compensation  for  the  taking  of  private  property 
is  a  personal  one,  and  such  compensation  must  be 
paid  to  the  owners  as  their  respective  interests  appear 
at  the  time  w^lien  the  taking  of  the  property  for  a 
public  use  is  deemed  to  occur. 

The  Supreme  Court  of  the  State  of  California,  on 
September  19th,  1944,  in  the  case  of  The  People  v. 
Klopstock,  24  Cal.  (2d)  897  at  902,  24  A.  C.  889  at 
894,  enunciates  the  same  principle,  where  it  is  said: 
"The  state  Constitution  (art.  I,  Sec.  14)  pro- 
vides that  compensation  for  the  taking  of  private 
property  shall  be  paid  to  the  owaiers.  In  fixing 
awards  in  condemnation  cases  compensation  must 
be  paid  to  the  owners  as  their  respective  interests 
shall  appear  at  the  time  when  the  taking  of  prop- 
erty for  a  public  use  is  deemed  to  occur — at  the 
date   of   the   issuance    of   summons.    (Code   Civ. 
Proc,   Sections  1248,   1249;  Brick  v.   Cazaux,  9 
Cal.  2d  556  (71  P.  2d  588) ;  City  of  Los  Angeles  v. 
Blondeau,  127  Cal.  App.  139,  140  (15  P.  2d.  554)  ; 
People  V.  Joerger,  12  Cal.  App.  2d.  665,  671  (55  P. 
2d.  1269).)" 

In  Toiune  v.  City  of  Los  Angeles,  4  Cal.  App.  (2d) 
418  at  420,  the  Court  says: 


"The  award  is  payable  to  the  one  who  owns 
the  property  at  the  time  it  is  taken  in  the  con- 
demnation proceedings.  Plaintiff  became  entitled 
to  the  award  when  the  interlocutory  decree  be- 
came final.  Title  passed  to  the  public  when  the  in- 
terlocutory judgment  was  entered  and  the  money 
paid  into  court.  C.  C.  P.  1253.  McDaniels  v. 
Dickey,  219  Cal.  89." 

In  Russakov  v.  McCarthy  Co.,  206  Cal.  682  (275 
Pac.  808)  it  is  said  at  page  686: 

"That  a  person,  to  be  entitled  to  moneys 
awarded  as  compensation  for  the  condemnation 
of  profjerty,  must  establish  an  interest  or  estate 
in  the  thing  condemned,  is,  as  an  abstract  proposi- 
tion of  law^  unquestionably  sound.  But  the  right 
to  compensation  is  a  personal  one  which  does  not 
run  with  the  land,  and  does  not  pass  to  a  vendee 
of  the  land  after  the  right  accrues  in  the  absence 
of  an  express  agreement  to  that  effect." 

There  can  be  no  question  but  what  the  title  to  the 
real  property  at  the  time  of  the  filmg  of  the  suit 
and  the  judgment  of  declaration  of  taking  was  vested 
in  the  owners  as  set  forth  above.  The  fact  that  a  sale 
to  the  State  of  California  was  made  in  Jime,  1937, 
did  not  dej)rive  the  owners  of  their  title.  The  title  re- 
mained in  the  owners,  subject  to  the  lien  in  favor  of 
the  state,  created  by  the  assessment  and  tax  levy. 
Prior  to  the  expiration  of  the  five  year  period  of  re- 
demption title  to  the  property  was  taken  by  United 
States  and  the  right  to  compensation  for  such  taking 
immediately  vested  in  the  then  owners  of  the  property, 
subject  only  to  the  payment  to  the  City  and  County 
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CONCLUSION. 

Under  the  authorities  heretofore  cited  by  appellees, 
it  is  submitted  that  these  appellees  are  entitled  to  the 
award  made  by  the  lower  Court,  and  that  the  appellant 
had  no  interest  in  the  real  property  or  in  the  award 
at  the  time  of  the  declaration  of  taking ;  that  the  City 
and  County  of  San  Francisco  was  without  jurisdic- 
tion to  direct  a  sale  of  the  real  property  after  the 
judgment  of  declaration  of  taking,  and  the  appellant 
acquired  no  rights  in  the  award  by  the  purchase  of 
the  real  property  at  the  tax  sale. 

It  is  respectfully  submitted  that  the  judgment  of 
the  District  Court  should  be  affirmed. 

Dated,  San  Francisco, 
February  20, 1946. 

Royal  E.  Handlos, 

Attorney  for  Ajypellees. 
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Commissioner  of  Internal  Revenue 
The  Tax  Court  of  the  United  States 
Docket  No.  4969 
GEORGE  W.  YOST, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  re-determination  of  the  deficiency  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  Notice 
of  Deficiency  IT:90D:IG,  dated  March  23,  1944, 
and  as  a  basis  of  this  proceeding  alleges  as  follows: 

I. 

The  petitioner  is  an  individual  residing  at  Ed- 
monds, Washington,  and  at  all  times  herein  men- 
tioned was,  and  still  is,  the  husband  of  Juanita 
Yost.  Petitioner's  separate  income  tax  returns  for 
the  periods  here  involved,  namely,  for  the  calendar 
years  1940  and  1941,  were  filed  with  the  Collector 
for  the  District  of  Washington,  at  Tacoma,  Wash- 
ington. 

II. 

The  Notice  of  Deficiency  (a  copy  of  which  is  at- 
tached and  marked  "Exhibit  A")  was  mailed  to 
the  petitioner  on  [2*]  March  23,  1944. 

III. 
The  taxes  in  controversy  are  income  taxes  for 


*Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript. 
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the  calendar  years  1940  and  1941,  the  total  deficiency 
asserted  being  $1,174.14,  made  up  of  $75.44  de- 
ficiency for  the  year  1940  and  $1,071.70  deficiency 
for  the  year  1941,  whereas  petitioner  claims  that 
the  correct  deficiency  for  1940  is  only  $2.57,  and  that 
there  is  no  deficiency  for  1941,  so  that  the  amount 
in  controversy  is  $1,171.57. 

IV. 

The  determination  of  tax  set  forth  in  said  Notice 
of  Deficiency  is  based  upon  the  following  errors: 

1.  Respondent  erred  in  determining  that  $1,- 
301.82  received  by  petitioner  in  1940  as  his  com- 
munity one-half  of  $2,603.65,  paid  by  Robert  L. 
Newell  and  Richard  B.  Newell,  constituted  ordi- 
nary income  of  petitioner. 

2.  Respondent  erred  in  not  holding  that  said 
amount  of  $1,301.82  so  received  by  petitioner  in  1940 
was  a  long-term  capital  gain  to  petitioner. 

3.  Respondent  erred  in  determining  that  $6,- 
400.00  received  by  petitioner  in  1941  as  his  com- 
munity one-half  of  $12,800.00,  paid  by  Robert  L. 
Newell  and  Richard  B.  Newell,  constituted  ordinary 
income  of  petitioner. 

4.  Respondent  erred  in  not  holding  that  said 
amount  of  $6,400.00  so  received  by  petitioner  in 
1941  was  a  long-term  capital  gain  to  petitioner. 

V. 

The  facts  upon  which  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 
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1.  For  a  number  of  j^ears  prior  to  January  28, 
1935,  Richard  B.  Newell  was  draftsman  and  chief 
engineer  for  Reiser's,  Inc.,  manufacturers  of  bus 
and  truck  bodies  at  Seattle,  Washington ;  Robert  T^. 
New^ell  had  been  engaged  in  the  [3]  sale  throughout 
the  Pacific  Northwest  of  bus  and  truck  bodies  man- 
ufactured by  Wentworth  &  Irwin,  of  Portland, 
Oregon;  and  George  W.  Yost  had  been,  and  still 
is,  engaged  in  the  bus  passenger  transportation 
business  in  suburban  Seattle  as  part  owner  and 
general  manager  of  Suburban  Transportation  Sys- 
tem. 

2.  For  some  time  prior  to  January  28,  1935,  the 
two  Newells  had  discussed  with  Yost  the  formation 
of  a  new  corporation  to  manufacture  bus  and  truck 
bodies.  As  a  result  thereof  the  three  of  them,  as 
incorporators,  on  January  28,  1935,  organized  for 
that  purpose  Tricoach  Corporation,  a  Washington 
corporation,  with  its  principal  office  at  Seattle,  and 
thereafter  and  at  all  times  herein  mentioned  the 
three  of  them  owned  all  of  the  outstanding  stock 
of  the  corporation  and  they  were  the  only  officers 
and  directors  of  the  corporation. 

3.  Tricoach  Corporation  had  an  authorized  capi- 
tal of  $50,000.00,  composed  of  1,000  shares  of  com- 
mon stock  of  the  par  value  of  $50.00  each.  In  the 
articles  of  incorporation  Yost  subscribed  for  150 
shares  and  each  of  the  Newells  subscribed  for  5 
shares,  which  subscriptions  were  paid  in  cash  at 
the  first  meeting  of  the  incorporators,  Yost  paying 


6  George  W.  Yost  vs. 

$7,500.00  out  community  funds  of  himself  and  wife, 
Juanita  Yost,  and  the  Newells  paying  $250.00  each. 

4.  At  the  first  meeting  of  directors,  held  on 
February  6,  1935,  Robert  L.  Newell  was  elected 
president  and  sales  manager,  Richard  B.  Newell 
was  elected  vice  president  and  chief  engineer,  and 
George  W.  Yost  was  elected  secretary,  which  offices 
they  continued  to  hold  during  the  entire  operations 
of  the  company. 

5.  The  salary  of  the  two  Newells  was  originally 
fixed  at  $250.00  per  month  and,  in  addition  thereto, 
the  two  Newells  and  Yost  were  each  to  receive 
adjusted  compensation  at  the  end  of  each  calendar 
year  of  one-third  of  that  amount  of  the  net  profits 
for  such  year  as  was  in  excess  of  an  amount  neces- 
sary to  pay  eight  per  cent  dividends  on  all  stock 
outstanding  at  the  beginning  of  the  year. 

6.  For  the  eleven  months  of  1935,  Tricoach  Cor- 
poration had  net  sales  of  $82,805.39,  but  for  the 
year  it  had  a  deficit  of  $1,068.18  after  payment  of 
$2,750.00  to  each  of  the  Newells  in  pa3rment  of  their 
monthly  salaries. 

7.  For  the  year  1936,  Tricoach  Corporation  had 
net  sales  of  $231,503.81  and  a  net  income  of  $13,- 
812.05  before  taxes  but  after  deductions  of  salaries 
and  adjusted  compensation  to  the  three  stockholder- 
officers. 

8.  The  Newells'  salaries  were  increased  to 
$300.00  [4]  per  month  each  as  of  July  1,  1936,  so 
that   the   amounts   paid   as   salaries   and   adjusted 
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compensation  in  1936  to  the  Newells  and  Yost  were 
as  follows:  Robert  L.  Newell,  $13,440.95;  Richard 
B.  Newell,  $13,440.95;  and  George  W.  Yost,  $10,- 
140.95,  or  a  total  of  $37,022.85  paid  to  the  three 
officers  in  1936. 

9.  Up  to  December  16,  1936,  the  outstanding 
capital  of  the  corporation  had  remained  at  $8,000.00, 
the  amount  originally  paid  in.  On  that  date  the 
three  stockholders  made  a  contribution  to  capital, 
as  paid-in  surplus,  in  proportion  to  their  stocli- 
holdings,  of  sufficient  to  wipe  out  the  1935  deficit 
of  $1,068.18  and  then  declared  a  dividend  of  $80.00 
per  share,  but  not  to  exceed  the  net  profits  for 
the  year.  As  a  result  thereof,  Yost  received  $11,- 
649.64  in  dividends  on  his  150  shares,  and  each  of 
the  Newells  received  $388.32  on  their  respective 
5  shares  each. 

10.  On  December  16,  1936,  subscriptions  were 
accepted  for  the  issuance  of  additional  stock  as 
follows : 


George  W.  Yost 

348  shares 

$17,400.00 

Robert  L.  Newell 

208      '' 

10,400.00 

Richard  B.  Newell 

208     " 

10,400.00 

which  amounts  were  charged  to  their  respective 
accounts  and  said  stock  issued,  so  that  as  of  Decem- 
ber 31,  1936,  there  were  outstanding  924  shares  of 
stock,  or  a  total  paid-in  capital  of  $46,200.00. 

11.  For  the  year  1937,  Tricoach  Corporation  had 
net  sales  of  $341,887.18  and  a  net  income  of  $17,- 
762.56  before  taxes  but  after  payiuent  of  salaries 
and  adjusted  compensation  to  the  three  stockholder- 


8  George  W.  Yost  vs. 

officers,  of  a  total  of  $42,983.13,  of  which  amount 
each  of  the  Newells  received  $15,527.71  and  George 
W.  Yost  received  $11,927.71  in  1937. 

12.  On  December  2,  1937,  subscriptions  were 
accepted  for  the  issuance  of  additional  stock  as 
follows : 


George  W.  Yost 

12  shares 

$    600.00 

Robert  L.  Newell 

32      " 

1,600.00 

Richard  B.  Newell 

32      " 

1,600.00 

which  amounts  were  charged  to  their  respective 
accounts  and  said  stock  issued,  so  that  thereafter 
all  the  authorized  stock  of  1,000  shares  were  held: 
510  shares  by  Yost  and  245  shares  by  each  of  the 
Newells. 

13.  On  December  27,  1937,  there  was  declared 
a  dividend  of  $20.00  per  share,  but  not  to  exceed 
the  net  profits  [5]  for  the  year  1937,  as  a  result 
of  which  Yost  received  $7,968.08  in  dividends  on 
his  510  shares,  and  each  of  the  Newells  received 
$3,827.81  on  his  respective  245  shares. 

14.  As  of  the  end  of  1937,  Yost,  on  his  original 
investment  of  $7,500.00  in  the  Tri-coach  Corpora- 
tion, had  received  from  the  corporation,  in  the  two 
years  1936  and  1937,  a  total  of  $41,686.38  in  salary 
and  dividends,  of  which  amount  he  paid  back  to 
the  company  $1,001.42  to  cover  his  pro  rata  of  the 
1935  deficit  and  $18,000.00  for  360  additional  shares 
of  stock,  which  still  left  him  with  a  net  amount  of 
$22,684.96,  and  he  owned  510  fully  paid  up  shares, 
or  51%  of  the  stock  of  Tricoach  Corporation. 

15.  As  of  November  1,  1937,  the  two  Newells 
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and  Yost  formed  a  partnership  under  the  name  of 
Tricoach  Sales  Company,  to  carry  on  the  general 
business  activities  appertaining  to  the  wholesale 
and  retail  distribution  of  motor  vehicles  and  trading 
in  commercial  paper  relating  to  such  transactions. 
The  Newells  each  contributed  $10,000.00  and  Yost 
$20,000.00,  Yost  having  a  50%  interest  and  each 
of  the  Newells  a  25%  interest  in  the  partnership. 
Robert  L.  Newell  was  to  devote  most  of  his  time 
to  the  partnership  as  general  manager  in  charge  of 
all  sales  promotion  activities  of  the  firm  and  was 
to  receive  $200.00  a  month,  which  was  to  be  con- 
sidered an  expense  of  the  business  before  ascer- 
taining the  net  profits  of  the  firm's  business.  Rich- 
ard B.  Newell  was  to  have  charge  of  all  matters 
relating  to  engineering  services  and  construction, 
specifications  and  purchase  contracts.  George  W. 
Yost  was  to  approve  all  transactions  relating  to 
extended  time  payment,  the  purchase  and  sale  of 
commercial  paper,  the  borrowing  of  funds,  and 
other  similar  financial  matters.  For  the  two  months 
in  1937  the  firm's  net  profits  were  $526.00,  of  which 
amount  Yost's  share  was  $263.00. 

16.  In  March,  1936,  Heiser's,  Inc.,  made  an 
assignment  for  the  benefit  of  creditors,  and  during 
said  year  all  its  machinerj^  and  equipment  was  sold 
to  Pacific  Car  &  Foundry  Co.,  which  installed  said 
machinery  and  equipment  in  its  Renton  plant  and 
started  a  bus-body  manufacturing  plant  in  competi- 
tion with  Tricoach  Corporation,  but  such  venture 
resulted  in  a  considerable  loss  to  the  Pacific  Car  & 
Foundry  Co.  in  each  of  the  years  1936  and  1937. 
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17.  For  several  months  throughout  1938,  Pacific 
Car  &  Foundry  Co.  negotiated  with  the  Newells 
and  Yost  for  the  purpose  of  accomplishing  a  merger 
or  consolidation  or  some  other  method  to  eliminate 
the  competition  of  Tricoach  Corj^oration  and  to 
secure  the  services  of  the  two  Newell  brothers  to 
manage  the  production  and  sales  of  the  Motor 
Coach  Division  of  Pacific  Car  &  Foundry  Co. 

18.  The  arrangement  fuially  worked  out  contem- 
plated [6]  the  leasing  by  Tricoach  Corporation  of 
all  its  machinery  and  equipment  to  the  Newells  for 
ten  years,  together  with  an  option  to  them  to  pur- 
chase, by  December  31,  1938,  at  its  depreciated  book 
value,  said  machinery  and  equipment,  and  the 
Newells  were  to  sublease  to  Pacific  Car  &  Foundry 
Co.  all  of  said  Tricoach  Corporation's  machinery 
and  equipment  for  7%  years  from  October  1,  1938, 
and  it  was  to  be  moved  at  Pacific's  expense  to  its 
Renton  plant.  Pacific  was  to  operate  its  Motor 
Coach  Division  for  7%  years  from  October  1,  1938, 
and  to  employ  the  Newells  for  said  period  at  a 
minimum  salary  of  $250.00  per  month  each  and,  in 
addition  thereto,  to  pay  each  of  the  Newells  1/6 
of  the  profits  of  the  business  of  the  Motor  Coach 
Division  earned  during  said  term.  Richard  B. 
Newell  was  to  have  charge  of  and  manage  the  pro- 
duction end  and  Robert  L.  Newell  was  to  manage 
the  balance  of  the  business  of  the  Motor  Coach 
Division.  Pacific  was  to  purchase,  as  needed,  for 
cash,  at  then  market  prices,  all  of  Tricoach  Cor- 
poration's materials  inventory  and  Pacific  was  to 
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furnish  free  storage  space  therefor  if  said  inven- 
tory was  moved  to  its  Renton  plant.  Tricoach  was 
not  to  compete  with  the  business  of  the  Motor 
Coach  Division  in  the  Pacific  Northwest  during  the 
life  of  the  agreement. 

19.  As  such  proposed  arrangement  would  mean 
liquidation  of  the  affairs  of  Tricoach  Corporation, 
whereby  Yost  w^ould  receive  only  approximately  the 
par  value  of  his  Tricoach  stock,  he  was  unwilling 
to  agree  to  such  an  arrangement  unless  he  was  to 
receive  some  additional  payment  or  some  share  of 
the  substantial  profits  it  was  contemplated  would  be 
made  by  the  Motor  Coach  Division  with  the  elimi- 
nation of  the  competition  of  Tricoach  Corporation. 

20.  According,  to  induce  Yost  to  agree  to  the 
proposed  arrangement,  which  necessitated  the  liqui- 
dation of  Tricoach  Corporation,  each  of  the  Newells 
agreed  with  Yost  that  if  Yost  would  agree  to  the 
consummation  of  the  proposed  arrangement  and 
would  also  loan  each  of  them,  without  interest, 
$4,187.83  to  be  used  by  each  of  them  to  purchase 
from  Tricoach  its  machinery  and  equipment,  which 
the  Newells  were  to  sublease  to  Pacific,  each  of  the 
Newells  would  pay  to  Yost  an  amount  equivalent 
to  one-third  of  the  first  $37,500.00  each  of  the 
Newells  should  receive  out  of  their  respective  shares 
of  one-sixth  of  the  prospective  profits  of  the  Motor 
Coach  Division,  to  be  paid  to  Yost  within  three  days 
after  the  Newells  had  received  their  settlement  of 
said  profits.  One-half  of  all  such  payments  was  to 
be  applied  by  Yost  in  payment  of  the  $4,187.83  to 
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be  loaned  by   Yost   to   each   of  the   Newells  until 
such  loans  were  paid  in  full. 

21.  Such  arrangement  being  satisfactory  to 
Yost,  at  a  joint  meeting  of  the  stockholders  and 
directors  of  [7]  Tricoach  Corporation  held  August 
2,  1938,  a  resolution  was  adopted  to  suspend  the 
manufacturing  operations  of  the  corporation  on  or 
about  October  1,  1938;  to  gradually  liquidate  its 
affairs;  to  enter  into  the  proposed  agreement  with 
Pacific  Car  &  Foundry  Co. ;  and  to  enter  into  a 
lease-agreement  with  the  Newells  for  lease  of  the 
corporation's  manufacturing  machinery  and  equip- 
ment, with  an  option  whereby  they  might  purchase 
such  machinery  and  equipment  on  or  before  Decem- 
ber 31,  1938,  for  each,  at  its  depreciated  book  value. 

22.  Thereafter,  on  August  3,  1938,  a  four-party 
agreement  was  duly  entered  into  between  Pacific 
Car  &  Foundry  Co.  as  first  party,  the  two  Newell  s 
as  second  parties,  Tricoach  Corporation  as  third 
party,  and  George  W.  Yost  as  fourth  party,  to 
carry  out  the  proposed  arrangement. 

23.  On  said  August  3,  1938,  George  W.  Yost 
entered  into  two  separate,  identical  contracts,  one 
being  with  Richard  B.  Newell  and  the  other  being 
with  Robert  L,  Newell,  to  evidence  their  respective 
agreements  with  Yost  in  regard  to  payment  to  Yost 
of  a  share  of  the  respective  profits  to  be  received 
by  each  of  the  Newells  out  of  the  Motor  Coach 
Division  business. 

24.  In  1940,  each  of  the  Newells  paid  to  Yost, 
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under  this  last-mentioned  agreement,  $2,603.65,  and 
of  this  $5,207.30  so  received  from  the  two  Newells, 
$2,603.65  was  applied  toward  payment  of  their 
respective  loans,  and  the  other  half,  or  $2,603.65, 
was  treated  as  a  capital  gain  of  the  community 
composed  of  Mr.  and  Mrs.  Yost. 

25.  In  June  1940,  George  W.  Yost  received  from 
the  Tricoach  Corporation  a  liquidating  dividend  of 
$25,500.00  in  complete  liquidation  and  redemption 
of  his  510  shares  of  stock  of  the  corporation,  which 
stock  had  cost  him  $26,501.42,  resulting  in  a  com- 
munity capital  loss  of  $1,001.42. 

26.  In  1941,  each  of  the  Newells  paid  to  Yost, 
under  the  above-mentioned  agreement,  $9,286.00, 
and  of  this  $18,572.00  so  received  from  the  two 
Newells,  $5,772.01  was  applied  toward  payment  of 
the  balance  of  their  respective  loans  and  the  re- 
mainder, $12,799.99,  was  treated  as  a  capital  gain 
of  the  community  composed  of  Mr.  and  Mrs.  Yost. 

27.  In  1942,  Yost  received  an  additional  amount 
of  $1,220.68  from  the  two  Newells,  which  amount 
was  treated  as  a  capital  gain  of  the  community  com- 
posed of  Mr.  and  Mrs.  Yost.  This  made  the  total 
received  by  him  from  the  two  Newells  of  $24,999.98, 
of  which  amount  $8,375.66  was  applied  in  repay- 
ment of  their  loans  to  him  and  the  balance  of  $16,- 
624.32  was  treated  as  a  capital  gain  of  the  com- 
munity composed  of  Mr.  and  Mrs.  Yost  in  the 
respective  years  in  which  it  was  received.  [8] 

28.  In  petitioner's  1940  Income  Tax  Return 
there   was   reported   as   a   long-term    capital    gain 
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$1,301.82,  being  his  community  one-half  of  the  $2,- 
603.65  received  from  the  two  Newells  in  1940  after 
the  above-mentioned  application  on  their  indebted- 
ness, upon  the  theory  of  its  being  an  additional 
payment  to  him  by  them  for  his  community  interest 
in  Tricoach  Corporation  for  discontinuance  of  its 
business  and  its  liquidation,  and  as  such  long-term 
capital  gain  there  was  taken  into  account,  for  tax 
purposes,  only  50%  thereof,  or  $650.91. 

29.  Respondent  in  his  Deficiency  Letter  held 
that  said  amount  of  $1,301.82,  received  by  peti- 
tioner in  1940,  was  not  a  capital  gain  but  was  ordi- 
nary income  taxable  in  full,  thereby  increasing 
petitioner's  taxable  income  for  1940  by  $650.91. 

30.  That  if  said  amomit  of  $1,301.82  was  cor- 
rectly rei3orted  as  a  long-term  caj^ital  gain  and  only 
50%  thereof  was  to  be  taken  into  account  for  income 
tax  purposes,  then,  due  to  certain  other  adjust- 
ments made  by  respondent  in  his  Deficiency  Letter, 
and  to  which  no  exception  is  taken,  the  correct 
deficiency  for  1940  would  be  only  $2.57. 

31.  In  petitioner's  1941  income  tax  return  there 
was  reported  as  a  long-term  capital  gain  $6,400.00, 
being  his  community  one-half  of  the  $12,800.00  re- 
ceived from  the  two  Newells  in  1941  after  the  above- 
mentioned  application  on  the  balance  of  their  in- 
debtedness, u})on  the  theory  of  its  being  an  addi- 
tional payment  to  him  by  them  for  his  community 
interest  in  Tricoach  Corporation  for  discontinuance 
of  its  business  and  liquidation,  and  as  such  long- 
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term  capital  gain  there  was  taken  into  account,  for 
tax  purposes,  only  50%  thereof,  or  $3,200.00. 

32.  Respondent  in  his  Deficiency  Letter  held 
that  said  amount  of  $6,400.00  was  not  a  capital 
gain,  but  was  ordinary  income  taxable  in  full, 
thereby  increasing  petitioner's  taxable  income  for 
1941  by  $3,200.00. 

33.  That  if  said  amount  of  $6,400.00  was  cor- 
rectly reported  as  a  long-term  capital  gain  and  only 
50  7o  thereof,  or  $3,200.00,  was  to  be  taken  into 
account  for  income  tax  purposes,  then  there  would 
be  no  deficiency  for  1941. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  the  proceeding  and  determine  that  the  de- 
ficiency due  from  [9]  petitioner  for  1940  is  not  in 
excess  of  $2.57,  and  that  there  is  no  deficiency  for 
1941. 

ALFRED  J.  SCHWEPPE 
MAURICE  R.  McMICKEN 
Counsel  for  Petitioner. 

State  of  Washington, 
County  of  King — ss. 

George  W.  Yost,  being  first  duly  sworn,  says: 
That  he  is  the  petitioner  above  named;  that  he  has 
read  the  foregoing  Petition  and  is  familiar  with 
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the  statements  contained  therein,  and  that  the  state- 
ments contained  therein  are  true. 

GEORGE  W.  YOST 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  May,  1944. 

[Seal]  JANE  CARMODY 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle.  [10] 

EXHIBIT  "A^' 

SN-IT-1 

Treasury  Department 

Internal  Revenue  Service 

Seattle  4,  Washington 

March  23,  1944 
Office  of 

Internal  Revenue  Agent  in  Charge 
Seattle  Division 
350  Federal  Office  Building 

IT:90D:IG 

Mr.  Geo.  W.  Yost 
Edmonds,  Washington 

Dear  Mr.  Yost : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year(s)  ended 
December  31,  1940  and  December  31,  1941,  discloses 
a  deficiency  of  $1,147.14  as  shown  in  the  statement 
attached. 

In   accordance   with   the   provisions    of   existing 
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internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th 
day),  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  Tax  Court  of  The 
United  States  for  a  redetermination  of  the  de- 
ficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  Internal  Revenue  Agent  in  Charge,  Seattle  4, 
Washington  for  the  attention  of  IT  :90D  :IG 

The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return (s)  by  permitting  an  early 
assessment  of  the  deficiency,  and  will  prevent  the 
accumulation  of  interest,  since  the  interest  period 
terminates  30  days  after  filing  the  foiTn,  or  on  the 
date  assessment  is  made,  whichever  is  earlier. 

Respectfully, 

JOSEPH  D.  NUNAN,  Jr., 
Commissioner, 

By  (signed)  S.  R.  STOCKTON 
Internal    Revenue    Agent    in 
Charge 
Enclosures : 
Statement. 
Form  of  waiver. 
IG:EGG  [11] 
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Statement 

Mr.  Geo.  W.  Yost,  Edmonds,  Washington 

Tax   Liability   for  the   Taxable   Years   Ended 
December  31,  1940  and  December  31,  1941 

Income  Tax 

Liability  Assessed  Deficiency 

1940  $    565.77  $    490.33  $      75.44 

1941   3,271.66  2,199.96  1,071.70 

Total    $3,837.43  $2,690.29  $1,147.14 

In  making  this  determination  of  your  income  tax. 
liability,  careful  consideration  has  been  given  to 
the  report  of  examination  dated  April  7,  1943;  to 
your  protest  dated  September  25,  1943;  and  to  the 
statements  made  at  the  conferences  held  on  October 
14,  1943,  November  24,  1943  and  March  13,  1944. 

Amounts  received  from  Robert  L.  and  Richard 
B.  Newell  in  1940  and  1941  are  held  to  be  ordinary 
income  as  distinguished  from  capital  gain  for  the 
reasons  that  (a)  the  amounts  were  not  received 
from  the  sale  or  exchange  of  a  capital  asset  as 
defined  by  Section  117  of  the  Internal  Revenue 
Code  and  (b)  the  amounts  were  not  distributed  by 
a  corporation  in  complete  cancellation  or  redemp- 
tion of  all  of  its  stock  in  accordance  with  a  plan  of 
liquidation  under  which  the  transfer  of  its  property 
was  to  be  completed  within  a  time  specified  in  the 
plan,  not  exceeding  three  years.  Section  115(c), 
Internal  Revenue  Code. 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Mr.  Maurice  R.  Mc- 
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Micken,  657  Colman  Building,  Seattle,  4,  Wasli- 
ington,  in  accordance  with  the  authority  contained 
in  the  power  of  attorney  executed  by  you. 

Taxable  Year  Ended  December  31,  1940 
Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $8,961.21 

Unallowable    deductions    and    additional 
income : 

(a)  Amounts  received  from  Robert  L. 

and  Richard  B.  Newell $650.91 

(b)  Dividends  46.73 

(c)  Contributions  and  taxes 110.59  808.23 

Net  income  adjusted $9,769.44 

Explanation  of  Adjustments 

(a)  There  was  included  as  a  capital  gain  on 
your  return  your  community  one-half  of  the 
amounts  received  by  you  and  your  wife  from  Robert 
L.  and  Richard  B.  Newell.  Since  it  is  held  that 
the  amounts  received  are  ordinary  income,  adjust- 
ment is  made  accordingly  as  shown  by  the  following 

computation ; 

Total 
Community       One-half 
Amounts  received  and  held  to  be  ordi- 
nary income  $2,603.65        $1,301.82 

Taken     into     account    on     your    return 

(50%)    1,301.83  650.91 

Adjustment    $1,301.82        $    650.91 

(b)  It  has  been  determined  that  the  distribu- 
tions of  $984.00  you  received  from  the  A.  M.  Yost 
Estate,  Inc.,  represented  taxable  dividends  to  the 
extent  of  $622.64.    You  reported  taxable  dividends 
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from  the  source  in  the  amount  of  $575.91.  There  is 
accordingly  added  to  income  the  amount  of  $46.73, 
the  difference  between  $622.64  and  $575.91. 

(c)  One-half  of  the  deductions  for  contributions 
and  taxes  paid  with  community  fimds  in  the  amount 
of  $110.59  is  disallowed  since  such  one-half  is  allow- 
able as  a  deduction  in  computing  the  taxable  net 
income  of  your  wife. 

Computation  of  Tax 

Net  income  adjusted $9,769.44 

Less:  Personal  exemptions  $911.32 

Credit  for  dependents 800.00  1,711.32 


Balance  (surtax  net  income) $8,058.12 

Less:  Interest  on  Government  obligations        15.75 

Earned  income  credit 300.00  315.75 


Balance  subject  to  normal  tax $7,742.37 

Normal  tax  at  4%  on  $7,742.37 309.69 

Surtax  on  $8,058.12 204.65 


Total  normal  tax  and  surtax $    514.34 

Defense  tax  (10%  of  $514.34) 51.43 


Total  income  tax  liability $    565.77 

Income  tax  assessed: 

Original,  Account  No.  200679 490.33 


Deficiency  of  income  tax $      75.44 
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Taxable  Year  Ended  December  31, 1941 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $13,240.73 

Unallowable  deductions  and  additional  income : 
(a)     Amounts  received  from  Robert  L.  and  Rich- 
ard B.  Newell 3,200.00 

Net  income  adjusted $16,440.73 

Explanation  of  Adjustments 
(a)     Amounts    received    from    Robert    L.    and 
Richard  B.  Newell  are  held  to  be  ordinary  income 
as  previously  explained: 

Total 

Community  One-half 

Amounts  received $12,800.00  $6,400.00 

Taken  into  account  on  return  (50%)....     6,400.00  3,200.00 

Adjustment    $  6,400.00        $3,200.00 

Computation  of  Tax 

Net  income  adjusted $16,440.73 

Less:  Personal  exemption $730.74 

Credit  for  dependents 800.00  1,530.74 

Balance  (surtax  net  income) $14,909.99 

Less:  Interest    on    Government    obliga- 
tions          15.75 

Earned  income  credit 382.63  398.38 

Balance  subject  to  normal  tax $14,511.61 

Normal  tax  at  4%  on  $14,511.61 580.46 

Surtax  on  $14,909.99 2,691.20 

Total  net  income  tax  liability....  $  3,271.66 

Income  tax  assessed : 

Original,  Account  No.  306793 2,199.96 

Deficiency  of  income  tax $  1,071.70 

[Endorsed] :    T.C.U.S.    Filed  May  17,  1944.  [14] 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Now  comes  the  Commissioner  of  Internal  Rev- 
enue, by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to 
the  petition  filed  herein,  admits,  alleges  and  denies 
as  follows: 

I.  Admits  the  allegations  contained  in  para- 
graph I  of  the  petition. 

II.  Admits  the  allegations  contained  in  para- 
graph II  of  the  petition. 

III.  Admits  that  the  taxes  in  controversy  are 
income  taxes  for  the  calendar  years  1940  and  1941 
in  the  respective  amounts  of  $75.44  and  $1,071.70. 
Denies  the  remaining  allegations  contained  in  para- 
graph III  of  the  petition. 

IV  (1),  (2),  (3)  and  (4).  Denies  that  in  deter- 
mining the  deficiencies  asserted  respondent  com- 
mitted any  errors  and  specifically  denies  that  he 
committed  errors  as  alleged  in  subparagraphs  (1) 
to  (4),  inclusive,  of  paragraph  IV  of  the  petition. 

V  (1).  For  lack  of  information  on  which  to  base 
an  opinion  as  to  the  truth  or  falsity  of  the  allega- 
tions contained  in  subparagraph  [15]  (1)  of  para- 
graph V  of  the  petition,  the  same  are  denied. 

(2).  Admits  that  Tricoach  Corporation  was  or- 
ganized on  or  about  January  28,  1935,  by  George 
W.  Yost,  Robert  L.  Newell,  and  Richard  B.  Newell, 
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who  became  the  owners  of  the  corporation's  capital 
stock  and  also  its  officers  and  directors.  For  lack 
of  information  denies  the  remaining  allegations 
contained  in  subparagraph  (2)  of  paragraph  Y  of 
the  petition. 

(3)  to  (14),  inclusive.  For  lack  of  information 
denies  each  and  every  material  allegation  contained 
in  subparagraphs  (3)  to  (14),  inclusive,  of  para- 
graph V  of  the  petition. 

(15).  Admits  that  in  the  year  1937  George  W. 
Yost  and  the  two  Newells  organized  a  partnership 
under  the  name  of  Tricoach  Sales  Company.  For 
lack  of  information  denies  the  remaining  allega- 
tions contained  in  subparagraph  (15)  of  paragraph 

Y  of  the  petition. 

(16).  For  lack  of  information  denies  the  allega- 
tions contained  in  subparagraph  (16)  of  paragraph 

Y  of  the  petition. 

(17)  and  (18).  Admits  that  in  the  year  1938 
negotiations  were  conducted  between  Pacific  Car  & 
Foundry  Co.  on  the  one  hand  and  the  Newells  and 
Greorge  W.  Yost  on  the  other,  which  resulted  in 
certain  agreements  which  were  subsequently  ex- 
ecuted. Denies  the  remaining  allegations  contained 
in  subparagraphs  (17)  and  (18)  of  paragraph  Y 
of  the  petition. 

(19).  For  lack  of  information  denies  the  allega- 
tions contained  in  subparagraph  (19)  of  paragraph 

Y  of  the  petition. 
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(20).  Admits  that  an  agreement  was  also  nego- 
tiated between  [16]  George  W.  Yost  and  the 
Newells  which  contemplated,  among  other  things, 
that  certain  advances  would  be  made  by  Yost  to 
the  Newell  brothers.  Denies  each  and  every  other 
material  allegation  contained  in  subparagraph  (20) 
of  paragraph  V  of  the  petition. 

(21).  Denies  the  allegations  contained  in  sub- 
paragraph (21)  of  paragraph  V  of  the  petition. 

(22).  Admits  that  on  or  about  August  3,  1938, 
a  four-party  agreement  was  entered  into  among 
Pacific  Car  &  Foundry  Co.  as  first  party,  the  two 
Newells  as  second  parties,  Tricoach  Corporation  as 
third  party,  and  George  W.  Yost  as  fourth  party. 

(23)  and  (24).  Admits  the  allegations  contained 
in  subparagraphs  (23)  and  (24)  of  paragraph  V 
of  the  petition. 

(25).  Admits  that  in  the  year  1940  George  W. 
Yost  received  from  the  Tricoach  Corporation  the 
sum  of  $25,500.00  on  shares  of  capital  stock  held 
by  him  which  had  a  cost  basis  of  $26,501.42  on 
which  a  community  capital  loss  was  claimed  in  the 
sum  of  $1,001.42.  Alleges  that  in  determining  the 
deficiency  asserted  herein  respondent  has  allowed 
as  a  community  deduction  to  petitioner  and  his  wife 
one-half  of  the  aforesaid  capital  loss,  of  $500.71, 
or  $250.35  to  each. 

(26).  Admits  the  allegations  contained  in  sub- 
paragraph (26)  of  paragraph  V  of  the  petition. 
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(27).  Denies  each  and  every  material  allegation 
contained  in  subparagraph  (27)  of  paragraph  Y 
of  the  petition. 

(28).  Admits  that  in  petitioner's  1940  income 
tax  return  there  was  reported  as  a  long-term  capital 
gain  $1,301.82,  being  his  community  [17]  one-half 
of  the  $2,603.65  received  from  the  two  Newells  in 
1940,  after  the  application  on  indebtedness  referred 
to  in  subparagraph  (24)  of  paragraph  V  above,  of 
which  there  was  taken  into  account  for  tax  purposes 
only  50  per  cent  thereof,  or  $650.91.  Denies  the 
remaining  allegations  contained  in  svibparagraph 
'  (28)  of  paragraph  V  of  the  petition. 

(29).     Admits  the  allegations  contained  in   sub- 
.  paragraph  (29)  of  paragraph  V  of  the  petition. 
t      (30).     Denies  the   allegations  contained  in  sub- 
paragraph (30)  of  paragraph  V  of  the  petition. 

(31).  Admits  that  in  petitioner's  1941  income 
i  tax  return  there  was  reported  as  a  long-term  capital 
!  gain  $6,400.00,  being  his  community  one-half  of  the 
$12,800.00  received  from  the  two  Newells  in  1941, 
after  the  application  on  indebtedness  referred  to 
in  subparagraph  (26)  of  paragraph  V  above,  of 
which  there  was  taken  into  account  for  tax  purposes 
only  50  per  cent  thereof,  or  $3,200.00.  Denies  the 
remaining  allegations  contained  in  subparagraph 
(31)   of  paragraph  V  of  the  petition. 

(32)  and  (33).  Admits  the  allegations  contained 
in  subparagraphs  (32)  and  (33)  of  paragraph  V  of 
the  petititon. 
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VI.  Denies  generally  and  specifically  each  and 
every  other  material  allegation  contained  in  the 
petition,  not  hereinbefore  specifically  admitted, 
qualified,  or  denied.  [18] 

Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied,  and  that  the  Commissioner's  deter- 
mination of  deficiencies  be  approved. 

(Signed)     J.  P.  WENCHEL  WHP 

Chief  Counsel, 

Bureau  of  Internal  Revenue. 

Of  Counsel : 

B.  H.  NEBLETT, 

Division  Counsel, 

WILFORD  H.  PAYNE, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

WHPiwmm  6-9-44 

[Endorsed] :   T.C.U.S.   Filed  June  20,  1944.  [19] 
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The  Tax  Court  of  The  United  States 
5  T.  C.  No.  16 

GEORGE  W.  YOST, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


JUANITA  YOST, 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Docket  Nos.  4969,  4970.    Promulgated  May  28,  1945. 

Amounts  received  by  petitioner,  under  contracts 
entered  into  between  him  and  two  men  who  had 
previously  been  associated  with  him  and  a  corpora- 
tion in  which  all  were  interested,  which  represented 
a  portion  of  the  profits  derived  by  the  two  men  in 
a  new  business,  held  under  the  contracts,  to  be 
ordinary  income  to  petitioner  and  not  to  have  been 
derived  from  the  sale  or  exchange  of  capital  assets. 

Alfred  J.  Schweppe,  Esq.,  and  Maurice  R.  Mc- 
Micken,  Esq.,  for  the  petitioners. 

W.  H.  Payne,  Esq.,  for  the  respondent. 
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OPINION 

Mellott,  Judge:  Each  of  these  consolidated  cases 
involves  deficiencies  in  income  tax  for  the  calendar 
years  1940  and  1941  in  the  amounts  of  $75.44  and 
$1,071.70.  The  basic  facts  have  been  stipulated 
and  are  hereby  found.  They  will  be  summarized. 
Additional  findings  based  upon  testimony  adduced 
at  the  trial  will  be  made;  but  they  will  be  spe- 
cifically so  designated.  Inasmiw^h  as  the  petitioner 
in  Docket  No.  4970  is  the  wdfe  of  George  W.  Yost 
and  filed  a  separate  [20]  return  of  income,  identical 
to  that  filed  by  him,  and  since  the  questions  in- 
volved in  the  two  cases  are  the  same,  George  W. 
Yost  will  hereinafter  be  referred  to  as  the  peti- 
tioner. 

The  issue  in  each  case  is  whether  amounts  re- 
ceived during  the  taxable  years,  under  agreements 
theretofore  entered  into  between  petitioner  and 
Richard  B.  and  Robert  L.  Newell,  were  capital 
gains  or  ordinary  income. 

For  some  time  prior  to  the  taxable  years  peti- 
tioner had  been  engaged  in  the  bus  passenger  trans- 
portation business  in  suburban  Seattle  as  part 
owner  and  general  manager  of  Suburban  Transpor- 
tation System.  Richard  B.  Newell  and  Robert  L. 
Newell  (sometimes  herein  referred  to  by  first  name 
and  sometimes  as  the  Newells)  had,  for  some  time 
prior  to  Januaiy  28,  1935,  discussed  with  petitioner 
the  formation  of  a  new  corporation  to  manufacture 
bus  and  truck  bodies.  Richard  had  been  employed 
for  a  number  of  years  as  draftsman  and  chief  engi- 
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iieer  for  Heiser's  Inc.,  a  inanufaeturer  of  bus  and 
truck  bodies  at  Seattle,  and  Robert  had  been  en- 
gaged in  the  sale  throughout  the  Pacific  Northwest 
of  bus  and  truck  bodies  manufactured  by  Went- 
worth  &  Irwin  of  Portland,  Oregon. 

As  a  result  of  the  discussion  petitioner  and  the 
two  Newells,  on  January  28,  1935,  organized  the 
Tricoach  Cori^oration  (hereinafter  called  Tri- 
coach),  a  AVashington  corporation  with  its  prin- 
cipal office  at  Seattle.  Thereafter  and  at  all  times 
herein  mentined  the  three  owned  all  of  the  out- 
standing stock  of  the  corporation  and  were  its  only 
officers  and  directors. 

Tricoach  had  an  authorized  capital  of  $50,000 
composed  of  1,000  shares  of  common  stock  of  the 
par  value  of  $50  each.  Yost  subscribed  for  150 
shares  and  each  of  the  Newells  subscribed  for  five 
shares,  Yost  paying  $7,500  and  each  of  the  Newells 
$250.  Robert  was  elected  president  and  sales  man- 
ager, Richard  vice-president  and  chief  engineer, 
and  petitioner  secretary,  which  offices  they  con- 
tinued to  hold  during  the  entire  operation  of  the 
company.  [21] 

The  salary  of  the  two  Newells  was  originally 
fixed  at  $250  per  month;  but  in  addition  thereto 
they  and  petitioner  were  each  to  receive  adjusted 
compensation,  at  the  end  of  each  calendar^  year, 
equivalent  to  one  third  of  the  amount  of  the  net 


^The  stipulation  states  at  the  end  of  each  calen- 
dar year.  The  resolution  states  at  the  end  of  each 
fiscal  year.    The  disparity  appears  to  be  immaterial. 
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profits  for  the  year  which  should  be  in  excess  of 
an  amount  necessary  to  pay  eight  percent  divi- 
dends on  the  outstanding  stock. 

The  result  of  the  operation  of  Tricoach  for  1935, 
after  the  payment  of  the  salaries  to  the  Newells 
and  other  expenses,  was  a  deficit  of  $1,068.18.  The 
deficit  was  wiped  out  by  the  1936  operations  and 
in  December  of  that  year  a  dividend  of  $80  per 
share,  "but  not  to  exceed  the  net  profits  for  the 
year,"  was  declared.  Petitioner  received  a  divi- 
dend of  $11,649.64  and  each  of  the  Newells  received 
$388.32. 

On  December  16,  1936,  764  additional  shares  of 
stock  were  issued  at  par,  348  shares  to  petitioner 
and  208  shares  to  each  of  the  Newells.  On  De- 
cember 31,  1936  (924  shares  were  outstanding,  the 
total  paid  in  capital  being  $46,200. 

The  monthl}^  compensation  of  the  Newells  was 
increased  to  $300  per  month  during  1936  and  they 
were  paid  on  such  basis  for  six  months  of  that 
year.  Each  therefore  received  during  1936  $3,300 
as  salary.  The  net  income  of  the  corporation  for 
that  year  was  substantial  and  petitioner  and  each 
of  the  Newells  received,  during  the  year,  "adjusted 
compensation"  of  $10,140.95,  or  a  total  of  $30,422.95. 

On  December  2,  1937,  the  remaining  76  shares  of 
the  1,000  authorized  by  the  charter  of  Tricoach 
were  isued  at  par,  12  to  petitioner  and  32  to  each 
of  the  Newells.  The  profit  of  Tricoach  was  sub- 
stantial for  the  year  1937.  On  December  27,  1937, 
a  dividend  of  $20  per  share,  "but  not  to  exceed  the 
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net  [22]  profits  for  the  year  1937,"  was  declared, 
as  a  result  of  which  petitioner  received  $7,968.08 
on  his  510  shares  and  each  of  the  Newells  received 
$3,827.81  on  his  245  shares.  Petitioner  and  each  of 
the  Newells  also  received,  as  "adjusted  compensa- 
tion" for  that  year,  $11,927.71,  and  aggregate  of 
$35,783.13. 

The  "adjusted  compensation"  referred  to  in  the 
preceding  paragraphs  was  in  addition  to  the  cash 
dividends  received  during  1936  and  1937.  Peti- 
tioner, on  his  original  investment  of  $7,500  in  Tri- 
coach,  had  therefore  received  during  the  two  years, 
the  aggregate  amount  of  $41,686.38,  $19,001.42  of 
which  had  been  invested  by  him  subsequently  in  its 
stock  and  in  making  up  his  portion  of  the  1935 
deficit.  At  that  time  he  owned  510  of  its  fully  paid- 
up  shares,  or  51  percent  of  its  stock. 

As  of  November  1,  1937,  petitioner  and  the  New- 
ells formed  a  partnership  under  the  name  of  Tri- 
coach  Sales  Co.  (hereinafter  referred  to  as  Sales 
Co.)  to  carry  on  the  general  business  activities 
appertaining  to  the  wholesale  and  retail  distribu- 
tion of  motor  vehicles  and  trading  in  commercial 
paper  relating  to  such  transactions.  Petitioner 
■contributed  $20,000  and  each  of  the  Newells 
$10,000,  petitioner  having  a  50  percent  interest  and 
Richard  and  Robert  each  a  25  percent  interest. 
Robert  was  to  devote  most  of  his  time  to  the  part- 
nership as  general  manager  in  charge  of  sales  pro- 
motion, for  which  he  was  to  receive  a  salaiy  of 
$200  per  month.     Richard  was  to  have  charge  of 
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all  matters  relating  to  engmeering  services  and 
construction,  specifications  and  jDurchase  contracts 
and  petitioner  was  to  have  charge  of  transactions 
relating  to  purchase  and  sale  of  commercial  paper, 
borrowing  of  funds  and  similar  financial  matters. 
For  the  2  months  in  1937  the  firm's  net  profits  were 
$526,  petitioner's  share  being  $263,  [23] 

In  March  1936  Heiser's,  Inc.  (the  former  em- 
ployer of  Eichard)  made  an  assigmnent  for  the 
benefit  of  creditors  and  during  1936  all  of  its 
machinery  and  equipment  was  sold  to  Pacific  Car 
&  Foundry  Co.  (hereinafter  called  Pacific).  The 
machinery  and  equipment  was  installed  in  Pacific's 
Renton  plant  and  a  bus-body  manufacturing  plant 
was  started  in  competition  with  Tricoach.  The 
venture  resulted  in  considerable  loss  to  Pacific  in 
each  of  the  years  1936  and  1937. 

For  several  months  throughout  1938  Pacific 
negotiated  with  the  Newells  and  petitioner  for  the 
purpose  of  accomplishing  a  merger  or  consolida- 
tion or  working  out  some  method  to  eliminate  the 
competition  of  Tricoach  and  to  secure  the  services 
of  the  two  Newells  to  manage  the  production  and 
sales  of  the  motor  coach  division  of  Pacific.  The 
arrangement  finally  worked  out  contemplated  leas- 
ing by  Tricoach  of  its  machinery  and  equii:>ment  to 
the  Newells  for  10  years,  together  with  an  option 
to  them  to  purchase  it  by  December  31,  1938,  at  its 
depreciated  book  value.  The  Newells  were  to  sub- 
lease to  Pacific  all  of  the  Tricoach  machinery  and 
equipment   for   7i/>   years   from   October   1,   1938, 
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and  it  was  to  be  moved,  at  Pacific's  expense,  to  its 
Renton  Plant.  Pacific  was  to  operate  its  motor 
coach  division  for  7l^  years  from  October  1, 
1938,  to  employ  the  Newells  for  said  period  at  a 
minimum  salary  of  $250  per  month  each,  and,  in 
addition  thereto,  to  pay  each  of  the  Newells  one- 
sixth  of  the  profits  of  the  business  of  the  motor 
coach  division  earned  during  said  term.  Richard 
was  to  have  charge  of  the  production  end  and 
Robert  was  to  manage  the  balance  of  the  business. 
Pacific  was  to  purchase,  as  needed,  for  cash  at  then 
market  prices,  all  of  Tricoach's  materials  inven- 
tory and  to  furnish  free  storage  space  if  the  in- 
ventory should  be  moved  to  its  plant.  A  copy  of 
the  agreement  is  attached  to  the  stipulation  as  Ex- 
hibit 7.  Further  reference  to  this  document  will 
be  made  and  it  will  sometimes  be  referred  to  as 
the  four-party  agreement.  [24] 

At  the  same  time  that  the  four-party  agreement 
was  executed  petitioner  and  the  Newells  entered 
into  further  agreements,  which  contemplated  an 
arrangement  whereby  petitioner  would  lend  to  each 
of  the  Newells,  without  interest,  $4,187.83,  to  be 
used  to  purchase  the  machinery  and  equipment  of 
Tricoach,  which  the  Newells  were  to  sublease  to 
Pacific. 

Separate  agreements  were  executed  by  each  of 
the  Newells  and  petitioner,  petitioner  being  desig- 
nated in  each  as  the  second  party.  Each  agree- 
ment recited  inter  alia: 

In  Consideration  that  the  second  party  shall  con- 
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sent  to  and  enter  into  a  certain  contract  between 
[Pacific,  Tricoacli  et  al,  Exhibit  7  referred  to 
above]  *  *  *  and  shall,  on  or  before  December  31, 
1938,  advance  to  first  party  the  sum  of  Forty-one 
Himdred  Eighty  -  seven  83/100  ($4,187.83)  Dol- 
lars, without  interest,  to  be  used  by  first  party 
for  the  purpose  of  acquiring  joint  ownership  of 
the  machinery  and  equipment  to  be  sub-leased  *  *  * 
[to  Pacific],  the  first  party  hereby  agrees  to  pay 
unto  second  party  an  amount  equivalent  to:  one- 
third  (1/3)  of  all  compensation,  or  damages  in 
lieu  thereof,  not  in  excess  of  Thirty-seven  Thou- 
sand Five  Hundred  Dollars  ($37,500.00),  said  first 
party  shall  receive  or  be  entitled  to  re-ceive  from 
[Pacific]  by  reason  of  said  contract  as  set  forth  in 
Exhibit  "A"  attached,  [Exhibit  7]  exclusive  of  the 
minimum  salary  of  $250.00  per  month  and  rental 
income  separately  set  forth  in  said  contract.  Pay- 
ments to  be  made  within  three  (3)  days  after  first 
party  shall  receive  an  accounting  and  settlement 
of  his  adjusted  bonus  compensation  from  the  Pacific 
Car  and  Foundry  Co.  for  each  respective  calendar 
year  or  fractional  period. 

Each  agreement  further  provided  that,  in  the 
event  any  part  or  all  of  the  m.achinery  and  equip- 
ment should  be  sold  by  the  Newells,  one-fourth  of 
the  net  proceeds  derived  froin  the  sale  should  be 
paid  to  petitioner  and  applied  in  liquidation  of  the 
$4,187.83  loan  and  that  one-half  cf  all  other  pay- 
ments made  pursuant  to  the  agreement  would  be 
applied  in  liquidation  of  the  loan  until  it  should 


Commissioner  of  Internal  Revenue  35 

be  paid  in  full.  In  the  event  that  the  first  party 
[Richard  in  one  contract  and  Robert  in  the  other] 
should  terminate  his  employment  with  Pacific  [25] 
either  voluntarily  or  by  reason  of  death,  the  unpaid 
balance  of  the  loan  was  to  become  immediately  due 
and  payable ;  however,  first  party,  his  heirs,  assigns, 
or  legal  representatives  was  given  the  option  of 
assigning  to  petitioner  an  undivided  one-fourth 
interest  in  the  machinery  and  equipment,  together 
with  the  proportionate  share  of  rental  income  to 
be  subsequently  earned,  in  full  satisfaction  of  the 
unpaid  balance,  if  any,  then  due  on  the  loan.  In 
the  event  that  the  named  Newell  should  continue  in 
the  employ  of  Pacific  for  the  full  7I/2  years,  then 
petitioner  agreed  "to  waive,  cancel,  and  forgive  any 
mipaid  balance  of  the  aforesaid  loan  in  the  amount 
of  $4,187.83."  All  of  the  contracts  referred  to 
above  were  dated  August  3,  1938. 

At  a  joint  meeting  of  the  stockholders  and  direc- 
tors of  Tricoach  held  on  August  2,  1938,  a  resolu- 
tion was  adopted  to  suspend  the  manufacturing 
operations  of  the  corporation  on  or  about  October 
1,  1938;  to  gradually  liquidate  its  affairs,  to  enter 
into  the  proposed  agreement  with  Pacific  (Exhibit 
7)  and  to  enter  into  a  lease  agreement  with  the 
Newells  for  lease  of  the  corporation's  manufactur- 
ing machinery  and  equipment  with  an  option 
whereby  they  might  purchase  such  machinery  and 
equipment  on  or  before  December  31,  1938,  for 
cash  at  its  depreciated  book  value.  (The  option 
was  exercised.) 
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The  minutes  of  the  meetinar  referred  to  above 


recite : 

After  lengthy  discussion  the  following  resolution 
was  introduced  and  unanimousl}^  adopted: 

Whereas;  the  headquarters  building  of  the  Tri- 
coach  corporation,  at  705  Sixth  Avenue  North, 
Seattle,  Washington,  has  been  inadequate  to  prop- 
erly house  the  corporation's  manufacturing  activi- 
ties, it  being  necessary  to  rent  additional  space  in 
other  buildings  in  order  to  relieve  the  overcrowded 
conditions;  insufficient  space  in  which  to  place  tools 
and  equipment,  work  mider  construction,  and  for 
employees  to  perform  their  respective  duties,  has 
caused  general  inefficiency  in  direct  labor  produc- 
tion and  an  unwarranted  increase  in  overhead  ex- 
penses in  ratio  to  productive  man  hours;  making 
continued  occupancy  of  the  present  quarters  un- 
profitable; and  [26] 

Whereas;  the  present  general  business  condi- 
tions, labor  unrest,  excessive  taxation,  governmen- 
tal regulation  and  interference  with  manufacturing 
operations,  etc.,  discourage  the  reestablishment  of 
operations  in  another  location;  and 

Whereas;  Robert  L.  Newell,  and  Richard  B 
Newell,  who  have  heretofore  been  in  active  man- 
agement of  the  corporation's  affairs,  have  an  op- 
portunity to  enter  the  employ  of  the  Pacific  Car 
and  Foundry  Co.,  Motor  Coa-^h  Division,  and  re- 
ceive greater  compensation  than  can  be  expected 
from  continued  operation  of  the  Tricoach  Corpor- 
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atioii;  aud  have  arranged  with  their  prospective 
employer  to  use  all  manufacturing  machinery  and 
equipment  on  a  rental  basis  and  to  bear  all  cost  of 
removing  same  from  its  present  location,  and  to 
purchase  whatever  materials  and  supplies  as  may 
be  on  hand  October  1,  1938,  at  current  market 
prices  when  required,  so  that  no  unusual  expenses 
or  losses  may  be  incurred  by  Tricoach  Corporation 
by  reason  of  suspending  operations; 

Now  Therefore  Be  It  Resolved;  [substance 
shown  above]. 

The  concluding  paragraph  of  the  minutes  is  as 
follows : 

Upon  motion  duly  made  and  seconded,  an  agree- 
ment dated  August  2,  1938,  signed  by  all  the  stock- 
holders of  Tricoa^^h  Corporation,  restricting  the 
sale  and  transfer  of  shares  of  capital  stock  to  per- 
sons other  than  the  present  stockholders  and  mem- 
bers of  their  respective  families,  was  received  and 
ordered  filed  as  an  appendix  to  these  minutes. 

In  1940  there  was  paid  to  petitioner  by  the  New- 
ells,  under  their  respective  agreements,  the  follow- 
ing amounts  which  were  applied  by  petitioner  as 
follows : 

From  Robert  From  Richard 
L.  Newell        B.  Newell  Total 

Pa>Tnents    received $2,603.65        $2,603.65        $5,207.30 

Applied  toward  payment  of 

their  loans  1,301.83  1,301.82  2,603.65 

Treated    as    a    community 

capital    gain $1,301.82        $1,301.83        $2,603.65 


38 


George  W.  Yost  vs. 


On  June  26,  1940,  petitioned  received  $25,500  and 
the  two  Newells  each  received  $12,250  from  Tri- 
coach  as  liquidating  dividends.  Each  of  the  parties 
duly  acknowledged  receipt  of  the  foregoing  sums 
and  directed  that  they  be  paid  over  to  the  Sales  Co. 
and  be  charged  to  their  respective  accounts.  That 
was  done.  Receipt  was  signed  by  petitioner  read- 
ing as  follows: 

Received  of  Tricoach  Corporation,  the  sum  of 
$25,500.00  Twenty-five  thousand  five  hundred  dol- 
lars; same  being  an  amount  equivalent  to  the  par 
value  of  all  the  capital  stock  in  said  corjDoration 
owned  by  the  undersigned.  In  event  the  Tricoach 
Corporation  shall  resume  its  business  activities  the 
undersigned  hereby  agrees  to  return  the  funds  thus 
advanced;  but,  if  business  activities  are  not  re- 
smned,  the  funds  thus  advanced  shall,  upon  dissolu- 
tion, be  applied  in  settlement  of  any  liquidating 
dividends  that  may  be  declared. 

The  stock  had  cost  petitoner  $25,500  plus  $1,001.42, 
his  pro  rata  share  of  the  1935  deficit,  and  it  there- 
fore had  a  basis  in  his  hands  of  $26,501.42.  Re- 
spondent, in  determining  the  deficiencies,  has  al- 
lowed as  a  community  deduction  50  percent  of  the 
long-term  capital  loss  of  $1,001.42  and  this  item  is 
not  in  controversy. 

In  1941  there  was  paid  to  petitioner  by  the  New- 
ells,  under  their  respective  agreements,  the  follow- 
ing amounts,  which  were  applied  by  petitioner  as 
shown : 
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Robert  Richard 

L.  Newell  B.  Newell  Total 

Pa>Tiient  received  $9,286.00  $9,286.00       $18,572.00 

Applied  toward  payment  of 

balance  of  loans 2,886.00  2,886.01  5,772.01 

Treated  as  community  cap- 
ital   gain $6,400.00        $6,399.99       $12,799.99 

In  1942  petitioner  received  final  payments  of 
$610.34  from  each  of  the  Newells,  the  total  received 
from  both  of  them  being,  as  shown  by  the  schedules 
above,  $24,999.98.  [28] 

In  each  petitioner's  1940  income  tax  return  there 
was  reported  as  a  long-term  capital  gain  $1,301.82, 
being  his  conmiunity  one-half  of  the  $2,601.55  re- 
ceived from  the  two  Newells  in  1940  after  the  above- 
mentioned  application  on  their  indebtedness,  and  as 
such  long-term  capital  gain  there  was  taken  into 
account,  for  tax  purposes,  only  50  percent  thereof, 
or  $650.91. 

Respondent,  in  each  of  his  deficiency  letters,  held 
that  said  amount  of  $1,301.83,  received  by  each 
petitioner  in  1940,  was  not  a  capital  gain  but  was 
ordinary  income  taxable  in  full,  thereby  increasing 
each  petitioner's  taxable  income  for  1940  by 
$650.91.  If  the  amount  was  correctly  reported  by 
the  petitioners  then  (because  of  uncontested  adjust- 
ments made  by  respondent)  the  correct  deficiency 
of  each  petitioner  for  1940  would  be  $2.57. 

In  each  petitioner's  1941  income  tax  return  tliere 
was  reported  as  a  long  term  capital  gain  $6,400, 
being  his  community  one-half  of  the  $12,800  re- 
ceived from  the  two  New^ells  in  1941  after  the  above- 
mentioned  application  on  the  balance  of  their  in- 


40  George  W.  Yost  vs. 

debtedness,  and  as  such  long-term  capital  gain 
there  was  taken  into  account,  for  tax  purposes, 
only  50  percent  thereof,  or  $3,200.  Eespondent  held 
that  said  amount  of  $6,400  was  not  a  capital  gain, 
but  was  ordinary  income  taxable  in  full,  thereby 
increasing  petitioner's  taxable  income  for  1941  by 
$3,200.  If  said  amomit  was  correctly  reported  as 
a  long-term  capital  gain  and  only  50  percent  there- 
of, or  $3,200,  is  to  be  taken  into  account  for  income 
tax  purposes,  then  there  would  be  no  deficiency  for 
1941. 

Based  upon  oral  evidence  adduced  at  the  trial 
and  admissions  of  the  parties  it  is  also  found  that 
Tricoach  has  never  been  dissolved ;  that  petitioner 
received  $25,500  and  nothing  more  from  it  upon  its 
liquidation;  that  although  it  had  no  assets  subse- 
quent to  the  liquidation  it  was  kept  alive  so  that  it 
could  be  availed  of  in  the  event  the  stockholders 
should  desire  to  use  it;  that  the  [29]  stockholders 
had  in  mind  they  might  get  back  into  the  same  busi- 
ness and  conduct  the  corporation  as  they  had  for- 
merly done  although  the  possibility  they  might  do 
so  was  considered  remote;  that  in  order  to  get  the 
agreements  with  the  Newells,  under  which  the  pay- 
ments in  issue  were  received  it  was  necessary  for 
petitioner  to  enter  into  the  four-party  agreement 
(Exhibit  7)  and  to  advance,  to  Robert  and  Richard 
each,  the  sum  of  $4,187.83  without  interest;  that  the 
amounts  were  to  be  returned,  if  at  all,  out  of  com- 
pensation or  damages  in  lieu  thereof  received  by 
the  Newells  from  Pacific ;  and  that  petitioner  would 
not   have   entered   into   the    four-party   agreement 
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unless  arrangements  had  been  made  mider  wliicli 
he  was  to  receive  additional  payments  from  the 
Newells. 

Petitioner  contends  that  the  amomits  received 
from  the  Newells  over  and  above  the  repayment  of 
their  loans  ($2,603.65  in  1940  and  $12,800  in  1941) 
constituted  long  term  capital  gains  to  the  com- 
munity. His  argument  proceeds  substantially  as 
follows:  The  shares  of  Tricoach  stock  were  capital 
assets.  Tricoach  was  a  successful  corporation,  as 
is  indicated  by  it  earnings.  All  that  was  distributed 
to  the  stockholders  upon  its  liquidation  was  the  par 
value  of  the  stock,  its  earnings  having  previously 
been  distributed  as  dividends  and  adjusted  com- 
pensation. The  dividends  in  complete  liquidation 
are  to  be  treated  as  a  payment  in  exchange  for  the 
stoek  under  section  115  (c)  I.  R.  C.  But  the  stock 
had  a  value  in  excess  of  par.  Petitioner  would  not 
have  consented  to  the  corporation  going  out  of  busi- 
ness except  for  the  consideration  to  be  paid  to  him 
by  the  Newells.  The  payments  by  the  Newells  were 
therefore  additional  consideration  to  him  for  his 
consent  to  the  liquidation  and  are  to  be  added  to 
the  amounts  received  from  the  corporation  as  a 
liquidating  dividend.  [30] 

The  argument  is  ingenious  but  unsound.  The 
statute  relied  upon  states  that  amounts  distributed 
in  complete  liquidation  of  a  corporation  ''shall  be 
treated  as  in  full  payment  in  exchange  for  the 
stoek."  It  is  doubtful  if  we  are  at  liberty  to  con- 
strue it,  as  petitioner  obviously  wishes  it  to  be 
construed,   as   meaning   in   part   pajrment   for   the 
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stock.  But  passing  this  question  we  examine  in 
more  detail  the  arguments  of  the  respective  parties 
upon  brief. 

Petitioner  cites  but  two  cases :  David  A.  DeLong, 
43  B.T.A.  1185,  and  Margery  K.  Megargel,  3  T.  C. 
238.  In  the  DeLong  case  a  majority  stockholder 
in  a  corporation,  being  desirous  of  effectuating  a 
reorganization,  paid  cash  to  a  minority  stockholder 
to  induce  him  to  part  with  this  stock  and  partici- 
pate in  the  reorganization.  He  did  so.  It  was  held 
that  the  "crux  of  the  business ''  was  that  the  minor- 
ity stockholder  had  disposed  of  his  stock  in  the  old 
company  and  received  in  exchange  shares  of  stock 
in  the  new  and  $14,000  in  cash;  that  the  total  con- 
sideration should  be  treated  as  the  sales  price  of 
the  stock  and  the  excess  over  cost  as  capital  gain; 
that  the  portion  of  the  gain  attributable  to  the 
stock  received  was  subject  to  the  nonrecognition 
provisions  of  the  statute  and  not  subject  to  tax; 
and  that  only  the  portion  attributable  to  the  cash 
was  then  taxable.  In  the  Megargel  case  the  tax- 
payer had  transferred  stock,  in  1933,  upon  repre- 
sentations which  she  later  considered  had  been  made 
fraudulently.  In  1939  she  instituted  an  action  to 
annul  the  transaction  and  to  recover  the  stock.  The 
action  was  compromised,  the  taxpayer  receiving 
cash,  dismissing  her  action  and  executing  a  general 
release.  It  was  held  that  inasmuch  as  the  action 
had  been  primarily  for  the  recovery  of  capital 
assets,  the  cash  received  in  settlement  partook  of 
the  nature  of  a  capital  recovery  and  the  gain  was 
taxable  as  a  capital  gain.  [31] 
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The  cited  cases,  in  our  judgment,  furnish  but 
slight  aid  to  petitioner.  He  did  not  sell  or  dispose 
of  his  stock  but  still  has  it.  The  amount  received 
in  the  liquidation  has  been  treated  as  the  statute 
contemplates.  Passing  the  seeming  inconsistency 
implicit  in  his  failure  to  contest  the  allowance  of 
a  capital  loss  in  connection  with  the  liquidation  of 
the  corporation  and  thereby  being  in  the  position 
of  claiming  both  a  gain  and  a  loss  upon  what  he 
insists  was  an  "exchange"  of  his  stock,  we  examine 
in  more  detail  his  contention  that  the  two  types  of 
payments — the  liquidating  distributions  and  the 
amounts  received  from  the  Newells — are  to  be 
added  together  for  the  purpose  of  computing  his 
capital  gain. 

In  his  returns  for  the  taxable  years  petitioner 
treated  the  amounts  received  from  the  Newells  as 
"Tricoach  Goodwill."  We  do  not  understand  that 
he  is  now  contending  that  the  characterization  is 
proper.  It  is  therefore  probably  unnecessary  to 
point  out  that  good  will  "cannot  be  carved  out  of 
a  business  and  sold  independently  of  the  going  con- 
cern *  *  *."  Dodge  Bros.  v.  United  States,  118 
Fed.  (2d)  95.  Cf.  Metropolitan  Bank  v.  St.  Louis 
Dispatch  Co.,  149  U.  S.  436.  It  is  also  difficult  to 
see  how  a  corporation,  stripped  of  all  of  its  assets 
and  obligated  by  a  valid  contract  to  refrain  for  a 
period  of  7^2  years  from  engaging  in  the  business 
for  which  it  had  been  organized  and  equipped,  had 
any  good  will  of  value,  especially  since  its  stock- 
holders were  bound  by  the  same  agreement  and 
could  not  dispose  of  their  stock  in  the  corporation 
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except  to  the  other  stockholders  or  members  of  their 
respective  families.  Assuming  that  any  good  will 
existed,  it  was  never  transferred  to,  or  disposed  of 
by,  petitioner. 

Returning  to  petitioner's  argument  upon  brief, 
he  insists  that  he  would  not  have  consented  to  the 
corporation  going  out  of  business  and  liquidating 
unless  he  had  been  paid  a  substantial  sum  over  and 
above  the  par  value  of  his  stock.  He  [32]  so  testi- 
fied at  the  hearing  and  we  have  no  reason  to  believe 
he  was  not  telling  the  truth.  But  that  does  not 
prove  that  the  amounts  received  from  the  Newells 
in  the  later  years  were  received  from  the  sale  or 
exchange  of  his  stock,  even  if  it  be  assumed,  con- 
trary to  the  fact,  that  his  stock  had  been  disposed 
of.  The  form  in  which  the  parties  chose  to  mold 
the  transaction  is  clearly  indicated  by  the  docu- 
ments which  they  signed.  They  are  the  best  evi- 
dence of  what  they  intended  to  do  and  of  what  they 
did.  In  consideration  of  petitioner  consenting  to 
the  four-party  contract,  thereby  effectively  binding 
the  corporation  in  which  he  owned  the  controlling 
interest  and  himself  not  to  ''own,  operate,  lease, 
conduct  or  have  any  interest  in  any  automobile,  bus 
or  coach  manufacturing  or  selling  business  in  the 
States  of  Washington,  Oregon,  Idaho  or  Montana 
during  the  life  of  [the]  agreement  [7^  years]  *  *  * 
[and  not]  work  for,  aid  or  assist  any  person,  firm, 
corporation  or  organization  engaging  in  any  such 
business  *  *  *  in  competition  *  *  *,"  and  in  con- 
sideration of  petitioner  advancing  to  each  of  the 
Newells  $4,187.83,  they  agreed  to  share  the  profits 
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which  should  be  received  from  the  Motor  Coach 
Division  of  Pacific.  The  amounts  in  issue  repre- 
sented his  share  in  the  profits. 

In  our  oijinion  respondent  is  correct  in  designat- 
ing the  payments  made  by  the  Newells  to  petitioner 
as  the  fruits  of  a  joint  venture.  His  suggestion  that 
a  portion  may  have  been  received  from  an  agree- 
ment not  to  compete  in  business  may  be  passed.  In 
any  event  we  think  it  is  clear  that  they  were  not 
received  "from  the  sale  or  exchange  of  a  capital 
asset."  The  Commissioner  therefore  committed  no 
error  in  including  the  amounts  in  the  community 
income. 

Decision  will  be  entered  in  each  case  for  the  re- 
spondent. [33] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  4969 

GEORGE  W.  YOST, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Opinion,  Promulgated  May  28, 
1945,  it  is  Ordered  and  Decided:  That  there  are 
deficiencies  in  income  tax  for  the  calendar  year 
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except  to  the  other  stockholders  or  members  of  their 
respective  families.  Assuming  that  any  good  will 
existed,  it  was  never  transferred  to,  or  disposed  of 
by,  petitioner. 

Returning  to  petitioner's  argument  upon  brief, 
he  insists  that  he  would  not  have  consented  to  the 
corporation  going  out  of  business  and  liquidating 
unless  he  had  been  paid  a  substantial  sum  over  and 
above  the  par  value  of  his  stock.  He  [32]  so  testi- 
fied at  the  hearing  and  we  have  no  reason  to  believe 
he  was  not  telling  the  truth.  But  that  does  not 
prove  that  the  amounts  received  from  the  Newells 
in  the  later  years  were  received  from  the  sale  or 
exchange  of  his  stock,  even  if  it  be  assumed,  con- 
trary to  the  fact,  that  his  stock  had  been  disposed 
of.  The  form  in  which  the  parties  chose  to  mold 
the  transaction  is  clearly  indicated  by  the  docu- 
ments which  they  signed.  They  are  the  best  evi- 
dence of  what  they  intended  to  do  and  of  what  they 
did.  In  consideration  of  petitioner  consenting  to 
the  four-party  contract,  thereby  effectively  binding 
the  corporation  in  which  he  owned  the  controlling 
interest  and  himself  not  to  ''own,  operate,  lease, 
conduct  or  have  any  interest  in  any  automobile,  bus 
or  coach  manufacturing  or  selling  business  in  the 
States  of  Washington,  Oregon,  Idaho  or  Montana 
during  the  life  of  [the]  agreement  [Ti/o  years]  *  *  * 
[and  not]  work  for,  aid  or  assist  any  person,  firm, 
corporation  or  organization  engaging  in  any  such 
business  *  *  *  in  competition  *  *  *,"  and  in  con- 
sideration of  petitioner  advancing  to  each  of  the 
Newells  $4,187.83,  they  agreed  to  share  the  profits 
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which  should  be  received  from  the  Motor  Coach 
Division  of  Pacific.  The  amounts  in  issue  repre- 
sented his  share  in  the  profits. 

In  our  opinion  respondent  is  correct  in  designat- 
ing the  payments  made  by  the  Newells  to  petitioner 
as  the  fruits  of  a  joint  venture.  His  suggestion  that 
a  portion  may  have  been  received  from  an  agree- 
ment not  to  compete  in  business  may  be  passed.  In 
any  event  we  think  it  is  clear  that  they  were  not 
received  "from  the  sale  or  exchange  of  a  capital 
asset."  The  Commissioner  therefore  committed  no 
error  in  including  the  amounts  in  the  community 
income. 

Decision  will  be  entered  in  each  case  for  the  re- 
spondent. [33] 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  4969 


GEORGE  W.  YOST 


Petitioner, 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Opinion,  Promulgated  May  28, 
1945,  it  is  Ordered  and  Decided:  That  there  are 
deficiencies   in  income   tax   for   the   calendar  year 
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1940  and  1941  in  the  respective  amounts  of  $75.44 
and  $1,071.70. 

[Seal]     Entered  May  28,  1945. 

(Signed)  ARTHUR  J.  MELLOTT, 
Judge.  [34] 


[Title  of  Tax  Court  and  Causes  Nos.  4969,  4970.] 

STIPULATION  FOR  CONSOLIDATION  AND 
STIPULATION  OF  FACTS 

The  above  parties,  by  their  resj^ective  counsel, 
hereby  stipulate  that  the  above-entitled  proceed- 
ings may  be  consolidated  for  hearing  and  decision, 
and  they  hereby  stipulate  the  following  facts  in 
said  consolidated  proceeding,  each  party  reserving 
the  right  to  introduce  additional  testimony  and  evi- 
dence at  the  hearing. 

1.  George  W.  Yost  and  Juanita  Yost  are  hus- 
band and  wife,  residing  at  Edmonds,  Washington, 
and  their  separate  income  tax  returns  for  the  years 
involved,  namely,  for  the  [35]  calendar  years  1940 
and  1941,  were  timely  filed  with  the  Collector  of 
Internal  Revenue  for  the  District  of  Washington, 
at  Tacoma,  Washington.  Their  returns  for  each  of 
said  years,  or  a  true  copy  thereof,  will  be  intro- 
duced in  evidence  at  the  hearing  of  this  proceeding. 

2.  The  notice  of  deficiency  to  each  petitioner, 
copy  of  which  is  attached  to  the  respective  petitions, 
Avas  mailed  to  each  petitioner  on  March  23,  1944, 
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and  their  respective  petitions  were  filed  herein  on 
May  17,  1944. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  years  1940  and  1941  and  the  deficien- 
cies asserted  are: 

1940  1941  Total 

George  W.  Yost 75.44        1071.70         1147.14 

Juanita  Yost  75.44        1071.70        1147.14 


150.88  2143.40        2294.28 

In  their  petitions,  the  petitioners  contend  that  the 
correct  deficiencies  are: 

1940  1941             Total 

George  W.  Yost 2.57  None               2.57 

Juanita  Yost 2.57  None               2.57 


5.14  None  5.14 

4.  For  a  number  of  years  prior  to  January  28, 
1935,  Richard  B.  Newell  was  draftsman  and  chief 
engineer  for  [36]  Heiser's  Inc.,  manufacturers  of 
bus  and  truck  bodies  at  Seattle,  Washington,  Rob- 
ert L.  Newell  had  been  engaged  in  the  sale  through- 
out the  Pacific  Northwest  of  bus  and  truck  bodies 
manufactured  by  Wentworth  &  Irwin,  of  Portland, 
Oregon ;  and  George  W.  Yost  had  been,  and  still  is, 
engaged  in  the  bus  passenger  transportation  busi- 
ness in  suburban  Seattle  as  part  owner  and  general 
manager  of  Suburban  Transportation  System. 

5.  For  some  time  prior  to  January  28,  1935,  the 
two  Newells  had  discussed  with  Yost  the  formation 
of  a  new  corporation  to  manufacture  bus  and  truck 
bodies.  As  a  result  thereof  the  three  of  them,  as 
incorporators,  on  January  28,  1935,  organized  for 
that  purpose  Tricoach  Corporation,  a  Washington 


48  George  W.  Yost  vs. 

corporation,  with  its  principal  office  at  Seattle,  and 
thereafter  and  at  all  times  herein  mentioned  the 
three  of  them  owned  all  of  the  outstanding  stock 
of  the  corporation  and  they  were  the  only  officers 
and  directors  of  the  corporation.  A  copy  of  the 
articles  of  incorporation  is  hereto  attached,  marked 
Exhibit  "1,"  and  made  a  part  hereof. 

6.  Tricoach  Corporation  had  an  authorized  cap- 
ital of  $50,000.00,  composed  of  1,000  shares  of  com- 
mon stock  of  the  par  value  of  $50.00  each.  In  the 
articles  of  incorporation  Yost  subscribed  for  150 
shares  and  each  of  the  Newells  subscribed  for  5 
shares,  which  subscriptions  were  paid  in  cash  at 
the  first  meeting  of  the  incorporators,  Yost  paying 
$7,500.00  out  of  community  funds  of  himself  and 
wife,  Juanita  Yost,  and  the  Newells  paying  $250.00 
each.  [37] 

7.  At  the  first  meeting  of  directors,  held  on  Feb- 
ruary 6,  1935,  Robert  L.  Newell  was  elected  presi- 
dent and  sales  manager,  Richard  B.  Newell  was 
elected  vice  president  and  chief  engineer,  and 
George  W.  Yost  was  elected  secretary,  which  offi- 
ces they  continued  to  hold  during  the  entire  opera- 
tions of  the  company.  The  salary  of  the  two  New- 
ells was  originally  fixed  at  $250.00  per  month  and, 
in  addition  thereto,  the  two  Newells  and  Yost  were 
each  to  receive  adjusted  compensation  at  the  end 
of  each  calendar  year  of  one-third  of  that  amount  of 
the  net  profits  for  such  year  as  was  in  excess  of  an 
amount  necessary  to  pay  eight  per  cent  dividends 
on  all  stock  outstanding  at  the  beginning  of  the 
year.  A  copy  of  the  minutes  of  said  meeting  of  Feb- 
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ruary  6,  1935,  is  hereto  attached,  marked  Exhibit 
"2,"  and  made  a  part  hereof. 

8.  During  the  eleven  months  of  1935,  Tricoaeh 
Corporation  had  net  sales  of  $82,805.39,  and  the  re- 
sults of  its  business  for  said  year  were  as  follows: 

Net  Income,  exclusive  of  officers' 

salaries    $  '^^404.82 

Officers'  salaries: 
Robert  L.  Newell 

11  months  at  $250.00 $2,750.00 

Richard  B.  Newell 

11  months  at  $250.00 2,750.00  5,500.00 

Loss  for  year ($1,095.18) 

Plus  surplus  adjustments 27.00 

Deficit  for  year $1,068.18 

9.  Up  to  December  16,  1936,  the  outstanding 
capital  of  the  corporation  had  remained  at  |8,000.00, 
the  amount  originally  paid  in.  On  that  date  the 
three  stockholders  made  a  contribution  to  capital, 
as  paid-in  surplus,  in  proportion  to  their  stock- 
holdings, of  sufficient  to  wipe  out  the  1935  deficit  of 
$1,068.18  and  then  declared  a  dividend  of  $80.00  per 
share,  but  not  to  exceed  the  net  profits  for  the  year. 
As  a  result  thereof  the  following  dividends  were 
paid: 

George  W.  Yost,  on  150  shares $11,649.64 

Robert  L.  Newell,  on  5  shares 388.32 

Richard  B.  Newell,  on  5  shares 388.32 

$12,426.28 

On  said  date  subscriptions  were  accepted  for  the 
issuance  of  additional  stock  as  follows: 
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George  W.  Yost,  348  shares $17,400.00 

Robert  L.  Newell,  208  shares 10,400.00 

Richard  B.  Newell,  208  shares 10,400.00 

which  subscriptions  were  duly  paid  by  them  and 
said  stock  issued,  so  that  as  of  December  31,  1936, 
there  were  outstanding  924  shares  of  stock,  or  a 
total  paid-in  capital  of  $46,200.00.  A  copy  of  the 
minutes  of  the  directors'  meeting  of  December  16, 
1936,  is  hereto  attached,  marked  Exhibit  ''3,"  and 
made  a  part  hereof. 

10.  During  1936,  Tricoach  Corporation  had  net 
sales  of  $231,503,81,  and  the  results  of  its  busi- 
ness for  [39]  said  year  were  as  follows : 

Net  income,  exclusive  of  officers'  sala- 
ries   and    adjusted    compensation 

and  Federal  taxes $50,834.90 

Officers'  salaries  and 

adjusted  compensation: 
Robert  L.  Newell — 

Salary  6  mos  at  $250 $  1,500.00 

Salary  6  mos.  at  $300 1,800.00 

Adjusted  compensation 10,140.95 

13,440.95 
Richard  B.  Newell 

(same  as  Robert  L.  Newell)....  13,440.95 
George  W.  Yost 

Adjusted  compensation  10,140.95  37,022.85 

Net    income    before    Income    and 

Excess  Profits  Taxes 13,812.05 

Income  and  Excess  Profits  Taxes..  1,426.77 

;        Net    income    after    provision    for 

taxes    12,385.28 


The  changes  in  its  surplus  account  for  said  year 
were: 
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January  1,  1936— Deficit ($1,068.18) 

December  16,  1936— Contributions 
by  Stockholders  to  wipe  out 
deficit : 

George  W.   Yost $1,001.42 

Robert  L.  Newell  33.38 

Eiehard  B.  Newell 33.38  1,068.18 

0.00 
Net   income   for   vear   after   provision   for  Federal 

taxes    :. $12,385.28 

Plus  surplus  adjustments 

12,426.28' 
December  16,  1936,  cash  dividend  declared --     12,426.28 

December  31,  1936,  surplus  or  deficit None 

11.  On  December  2,  1937,  subscriptions  were  ac- 
cepted for  the  issuance  of  additional  stock  as  fol- 
lows : 

George  W.  Yost,  12  shares $    600.00 

Robert  L.  Newell,  32  shares 1,600.00 

Richard  B.  Newell,  32  shares 1,600.00 

which  subscriptions  were  duly  paid  by  them  and 
said  stock  issued,  so  that  thereafter  all  the  author- 
ized stock  of  1,000  shares  was  held :  510  shares  by 
Yost  and  245  shares  by  each  of  the  Newells.  A  copy 
of  the  minutes  of  the  directors'  meeting  of  Decem- 
ber 2,  1937,  is  hereto  attached,  marked  Exhibit 
''4,"  and  made  a  part  hereof. 

12.  On  December  27,  1937,  there  was  declared 
a  dividend  of  $20.00  per  share,  but  not  to  exceed 
the  net  profits  for  the  year  1937,  as  a  result  of  which 
the  following  dividends  were  paid: 
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George  W.  Yost,  on  510  shares $  7,968.08 

Robert  L.  Newell,  on  245  shares 3,827.81 

Richard  B.  Newell,  on  245  shares 3,827.81 


$15,623.70 
A  copy  of  the  minutes  of  the  directors'  meeting  of 
December  27,  1937,  is  hereto  attached,  marked  Ex- 
hibit "5,"  and  made  a  part  hereof,  [41] 

13.  During  1937,  Tricoach  Corporation  had  net 
sales  of  $341,887.18  and  the  results  of  its  business 
for  said  year  were  as  follows: 

Net  income,  exclusive  of  officers'  sala- 
ries   and    adjusted    compensation 

and  Federal  taxes  $60,745.69 

Officers'  salaries  and 

adjusted  compensation: 
Robert  L.  Newell 

Salary   $  3,600 

Adjusted 

compensation    ..  11,927.71        $15,527.71 


Richard  B.  Newell 

(Same  as  Robert  Newell) 15,527.71 

George  W.  Yost 

Adjusted  compensation 11,927.71  42,983.13 


Net  income  before  Federal  taxes 17,762.56 

Income  and  Excess  Profits  Taxes 2,142.86 


Net  income  after  provision  for  taxes..  $15,619.70 


The  changes  in  its  surplus  account  for  said  years 
were: 

January  1,  1937,  surplus  or  deficit None 

Net  income  after  taxes $15,619.70 

Plus  surplus  adjustment 4.00 


15,623.70 
Cash  Dividend,  December  27,  1937 15,623.70 


December  31,  1937,  surplus  or  deficit None 


Commissioner  of  Internal  Revenue  53 

14.  As  of  the  end  of  1937,  Yost,  on  his  original 
investment  of  $7,500.00  in  the  Tricoach  Corpora- 
tion, had  received  from  the  corporation  in  the  two 
years  1936  and  1937,  the  following: 

1936  Dividends   $11,649.64 

Salary    10,140.95 

1937  Dividends   7,968.08 

Salary    11,927.71 

Total    $41,686.38 

out  of  which  he  had  made  the  following  payments 
to  the  Tricoach  Corporation: 

1936  Pro  rata  of  1935  deficit $  1,001.42 

Investment    in    348    additional 

shares  17,400.00 

1937  Investment     in     12     additional 

shares  600.00  19,001.42 

Leaving  him  with  a  net  amount  of $22,684.96 

and  he  owned  510  fully  paid  up  shares,  or  51%  of 
the  stock  of  Tricoach  Corporation. 

15.  As  of  November  1,  1937,  the  two  Newells  and 
Yost  formed  a  partnership  under  the  name  of  Tri- 
coach Sales  Company,  to  carry  on  the  general  busi- 
ness activities  appertaining  to  the  wholesale  and 
retail  distribution  of  motor  vehicles  and  trading 
in  commercial  paper  relating  to  such  transactions. 
The  Newells  each  contributed  $10,000.00  and  Yost 
$20,000.00,  Yost  having  a  50%  interest  and  each  of 
the  Newells  a  25%  interest  in  the  imrtnership.  Rob- 
ert L.  Newell  was  to  devote  most  of  his  time  [43] 
to  the  partnership  as  general  manager  in  charge 
of  all  sales  promotion  activities  of  the  firm  and  was 
to  receive  $200.00  a  month,  which  was  to  be  con- 
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sidered  an  expense  of  the  business  before  ascer- 
taining the  net  profits  of  the  firm's  business.  Rich- 
ard B.  Newell  was  to  have  charge  of  all  matters 
relating  to  engineering  services  and  construction, 
specifications  and  purchase  contracts.  George  W. 
Yost  was  to  approve  all  transactions  relating  to  ex- 
tended time  payment,  the  x)urchase  and  sale  of 
commercial  paper,  the  borrowing  of  funds,  and 
other  similar  financial  matters.  For  the  two  months 
in  1937  the  firm's  net  profits  were  $526.00,  of  which 
amount  Yost's  share  was  $263.00.  A  copy  of  said 
partnership  agreement  marked  Exhibit  ''6"  is 
hereto  attached  and  made  a  part  hereof. 

16.  In  March,  1936,  Heiser's,  Inc.,  made  an  as- 
signment for  the  benefit  of  creditors,  and  during 
said  year  all  of  its  machinery  and  equipment  was 
sold  to  Pacific  Car  &  Foundry  Co.,  which  installed 
said  machinery  and  equipment  in  its  Renton  plant 
and  started  a  bus-body  manufacturing  plant  in 
competition  with  Tricoach  Corporation,  but  such 
venture  resulted  in  a  considerable  loss  to  the  Pacific 
Car  &  Foundry  Co.  in  each  of  the  years  1936  and 
1937. 

17.  For  several  months  throughout  1938,  Pacific 
Car  &  Foundry  Co.  negotiated  with  the  Newells 
and  Yost  for  the  purpose  of  accomplishing  a  mer- 
ger or  consolidation  or  some  other  method  to  elimi- 
nate the  competition  of  Tricoach  Corporation  [44] 
and  to  secure  the  services  of  the  two  Newell  broth- 
ers to  manage  the  production  and  sales  of  the  Mo- 
tor Coach  Division  of  Pacific  Car  &  Foundry  Co. 

18.  The   arrangement  finally  worked   out   con- 
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templated  the  leasing  by  Tricoach  Corporation  of 
all  its  machinery  and  equipment  to  the  Newells  for 
ten  years,  together  with  an  option  to  them  to  pur- 
chase, by  December  31,  1938,  at  its  depreciated  book 
value,  said  machinery  and  equipment,  and  the 
Newells  were  to  sublease  to  Pacific  Car  &  Foun- 
dry Co.  all  of  said  Tricoach  Corporation's  machin- 
ery and  equipment  for  71/2  years  from  October  1, 
1938,  and  it  was  to  be  moved  at  Pacific's  expense 
to  its  Renton  plant.  Pacific  was  to  operate  its  Mo- 
tor Coach  Division  for  T^/o  years  from  October  1, 
1938,  and  to  employ  the  Newells  for  said  period  at 
a  minimum  salary  of  $250.00  per  montli  each,  and 
in  addition  thereto,  to  pay  each  of  the  Newells  1/6 
of  the  profits  of  the  business  of  the  Motor  Coach 
Division  earned  during  said  term.  Richard  B.  New- 
ell was  to  have  charge  of  and  manage  the  produc- 
tion end  and  Robert  L.  Newell  was  to  manage  the 
balance  of  the  business  of  the  Motor  Coach  Divi- 
sion. Pacific  was  to  purchase,  as  needed,  for  cash, 
at  then  market  prices,  all  of  Tricoach  Corpora- 
tion's materials  inventory  and  Pacific  was  to  fur- 
nish free  storage  space  therefor  if  said  inventory 
was  moved  to  its  Renton  Plant.  A  copy  of  said 
agreement  entered  into,  as  hereinafter  stated,  is 
[45]  attached  hereto  as  Exhibit  "7"  and  made  a 
part  hereof. 

19.  At  the  same  time  the  foregoing  agreement, 
Exhibit  "7,"  was  negotiated  between  Pacific  Car, 
the  Newells,  Tricoach  Corporation  and  Yost,  the 
Newells  and  Yost  entered  into  further  agreements 
which  contemplated  an  arrangement  whereby  Yost 
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would  loan  to  each  of  the  Newells,  without  inter- 
est, $4,187.83  to  be  used  by  each  of  them  to  pur- 
chase from  Tricoach  its  machinery  and  equipment, 
which  the  Newells  w^ere  to  sublease  to  Pacific,  and 
each  of  the  Newells  would  pay  to  Yost  an  amount 
equivalent  to  one-third  of  the  first  $37,500.00  each 
of  the  Newells  should  receive  out  of  their  respec- 
tive shares  of  one-sixth  of  the  prospective  profits 
of  the  Motor  Coach  Division,  to  be  paid  to  Yost 
within  three  days  after  the  Newells  had  received 
their  settlement  of  said  profits.  One-half  of  all 
such  payments  was  to  be  applied  by  Yost  in  pay- 
ment of  the  $4,187.83  to  be  loaned  by  Yost  to  each 
of  the  Newells  until  such  loans  were  paid  in  full. 
A  cojyy  of  the  agreement  entered  into,  as  herein- 
after stated,  by  Yost  with  Robert  L.  Newell  and 
also  that  with  Richard  B.  Newell,  are  hereto  at- 
tached as  Exhibits  ^'8"  and  ''9"  and  made  a  part 
hereof. 

20.  At  a  joint  meeting  of  the  stockholders  and 
directors  of  Tricoach  Corporation  held  August  2, 
1938,  a  resolution  was  adopted  to  suspend  the  man- 
ufacturing operations  of  the  [46]  corporation  on 
or  about  October  1,  1938 ;  to  gradually  liquidate  its 
affairs;  to  enter  into  the  proposed  agreement  with 
Pacific  Car  &  Foundry  Co. ;  and  to  enter  into  a 
lease-agreement  with  the  Newells  for  lease  of  the 
corporation's  manufacturing  machinery  and  equip- 
ment, with  an  option  whereby  they  might  purchase 
such  machinery  and  equipment  on  or  before  De- 
cember 31,  1938,  for  cash,  at  its  depreciated  book 
value,  which  option  the  Newells  exercised.   A  copy 
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of  the  minutes  of  said  meeting  of  August  2,  1938,  is 
hereto  attached,  marked  Exhibit  "10,"  and  made  a 
part  hereof. 

21.  Thereafter,  on  August  3,  1938,  a  four-party 
agreement  (Exhibit  "7,"  hereto  attached,)  was 
duly  entered  into  between  Pacific  Car  &  Foundry 
Co.,  as  first  party,  the  two  Newells  as  second  par- 
ties, Tricoach  Corporation  as  third  party,  and 
George  W.  Yost  as  fourth  party,  to  carry  out  the 
proposed  arrangement. 

22.  On  said  August  3,  1938,  George  W.  Yost 
entered  into  two  separate,  identical  contracts  (Ex- 
hibits "8"  and  "9,"  hereto  attached,)  one  being 
with  Robert  L.  Newell  and  the  other  being  with 
Richard  B.  Newell,  to  evidence  their  respective 
agreements  with  Yost  in  regard  to  payment  to  Yost 
of  a  share  of  the  respective  profits  to  be  received 
by  each  of  the  Newells  out  of  the  Motor  Coach  Di- 
vision business. 

23.  In  1940,  there  was  paid  to  Yost  by  the  New- 
ells, under  their  respective  agreements,  the  follow- 
ing payments,  [47]  which  were  applied  by  Yost  as 
follows : 

Robert 
L.  Newell 
Payments  received  by  Yost..$2,603.65 
Applied     toward     payment 

of  their  loans 1,301.83 


Richard 

B.  Newell 

Total 

$2,603.65 

$5,207.30 

1,301.82 

2,603.65 

Treated  by  the  Yosts  as  a 
community  capital  gain 
in  their  returns 1,301.82  1,301.83  2,603.65 

24.     On  June  26,  1940,  Yost  received  $25,500.00 
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and  the  two  Newells  each  received  $12,250.00  from 
the  Tricoach  Corporation  as  a  liquidating  dividend. 
Each  of  said  parties  duly  acknowledged  receipt  of 
the  foregoing  sums  and  directed  that  the  proceeds 
be  paid  over  by  the  corporation  to  Tricoach  Sales  > 
Company  and  be  charged  to  their  respective  ac- 
comits.  The  receipts  and  such  directions  are  set  out 
in  Exhibit  "11,"  hereto  attached  and  made  a  part 
hereof.  Said  stock  had  cost  the  Yosts  its  $25,500.00 
par  value  plus  $1,001.42  pro  rata  of  the  1935  deficit, 
or  a  total  of  $26,501.42,  resulting  in  a  community 
capital  loss  of  $1,001.42.  Respondent  in  determin- 
ing the  deficiencies  asserted  herein  has  allowed  as  a 
community  deduction  to  petitioners  50%  of  said 
long-term  capital  loss  of  $1,001.42,  or  $500.71,  and 
allowed  each  of  the  petitioners  a  deductible  loss  of 
one-half  thereof,  or  $250.35.  This  item  is  not  in 
controversy  herein.  [48] 

25.  In  1941,  there  was  paid  to  Yost  ^y  the  New- 
ells, under  their  respective  agreements,  the  fol- 
lowing payments,  which  were  applied  by  Yost  as 
follows : 

Robert  Richard 

L.  Newell         B.  Newell  Total 

Payment  received  by  Yost..$9,286.00        $9,286.00       $18,572.00 
Applied  toward  payment  of 

balance  of  loans 2,886.00  2,886.01  5,772.01 


Treated  by  the  Yosts  as  a 
community  capital  gain 
in   their   returns 6,400.00  6,399.99         12,799.99 

26.  In  1942,  Yost  received  final  payments  of 
$610.34  from  each  of  the  Newells  under  their  re- 
spective agreements.    This  made  the  total  amoimt 
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received  from  each  of  the  Newells  $12,499.99,  or  a 
total  of  $24,999.98  from  both  of  them. 

27.  In  each  petitioner's  1940  Income  Tax  Re- 
turn there  was  reported  as  a  long-term  capital  gain 
$1,301.82,  being  his  community  one-half  of  the 
$2,603.65  received  from  the  two  Newells  in  1940 
after  the  above-mentioned  application  on  their  in- 
debtedness, and  as  such  long-term  capital  gain  there 
was  taken  into  account,  for  tax  purjjoses,  only  50% 
thereof,  or  $650.91. 

28.  Resi:)ondent  in  each  of  his  Deficiency  Let- 
ters held  that  said  amount  of  $1,301.83,  received  by 
each  petitioner  [49]  in  1940,  was  not  a  capital  gain 
but  was  ordinaiy  income  taxable  in  full,  thereby 
increasing  each  petitioner's  taxable  income  for 
1940  by  $650.91. 

29.  That  if  said  amount  of  $1,301.82  was  cor- 
rectly reported  as  a  long-term  capital  gain  and 
only  50%  thereof  was  to  be  taken  into  account  for 
income  tax  purposes,  then,  due  to  certain  other  ad- 
justments made  by  respondent  in  his  Deficiency 
Letter,  and  to  which  no  exception  is  taken,  each 
petitioner  claims  his  correct  deficiency  foi*  1940 
would  be  only  $2.57. 

30.  In  each  petitioner's  1941  income  tax  return 
there  was  reported  as  a  long-term  capital  gain 
$6,400.00,  being  his  community  one-half  of  the  $12,- 
800.00  received  from  the  two  Newells  in  1941  after 
the  above-mentioned  application  on  the  balance  of 
their  indebtedness,  and  as  such  long-term  capital 
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gain  there   was  taken  into   account,   for  tax  pur- 
poses, only  50%  thereof,  or  $3,200.00. 

31.  Respondent,  in  each  of  his  Deficiency  Let- 
ters, held  that  said  amount  of  $6,400.00  was  not  a 
cajjital  gain,  but  was  ordinary  income  taxable  in 
full,  thereby  increasing  each  petitioner's  taxable  in- 
come for  1941  by  $3,200.00. 

32.  That  if  said  amount  of  $6,400.00  was  cor- 
rectly [50]  reported  as  a  long-term  capital  gain 
and  only  50%  thereof,  or  $3,200.00,  was  to  be  taken 
into  account  for  income  tax  purposes,  then  there 
would  be  no  deficiency  for  1941. 

ALFRED  J.  SCHWEPPE, 
MAURICE  R.  McMICKEN, 
Counsel  for  Petitioners. 
J.  P.  WENCHEL, 
W.  H.  P., 

Counsel,  Bureau  of  Internal 
Revenue,  Counsel  for  Re- 
spondent. 

[Endorsed] :     T.C.U.S.    Filed  Nov.  2,  1944.  [51] 


EXHIBIT  NO.  1 

(Copy) 

ARTICLES  OF  INCORPORATION  OF 
TRICOACH  CORPORATION 

Approved  Jan.  28,  1935.  Ernest  N.  Hutchinson, 
Secretary  of  State,  By  Charles  B.  Reed,  Assistant 
Secretary  of  State. 
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Know  All  Men  By  These  Presents:  That  we,  the 
undersigned,  George  W.  Yost,  resident  of  Ed- 
monds, Snohomish  County,  Robert  L.  Newell,  and 
Eichard  B.  Newell  of  Seattle,  King  County,  State 
of  Washington  being  citizens  of  the  United  States, 
do  hereby  associate  ourselves  together  as  a  corpora- 
tion under  and  by  virtue  of  the  general  incorpora- 
tion laws  of  the  State  of  Washington,  and  do  here- 
by adopt  the  following 

ARTICLES  OF  INCORPORATION 

ARTICLE  I. 

The  name  of  this  corporation  shall  be  Tricoach 
Corporation. 

ARTICLE  11. 

The  objects  for  which  this  corporation  is  formed 
are  and  shall  be: 

1.  To  manufacture,  buy,  sell,  hire  and  rent 
motor  coach  bodies,  motor  coaches,  street  cars,  rail- 
road coaches,  automobiles,  auto  trucks,  trailers, 
motorcycles,  air  craft,  bicycles  and  all  other  ve- 
hicles and  also  all  sorts  of  water  craft. 

2.  To  operate,  conduct  and  engage  in  the  motor 
coach  transportation,  motor  express  and  freight 
transportation  of  any  and  all  kinds. 

3.  To  engage  in,  carry  on  or  conduct,  either  as 
principal  or  agent,  the  business  of  a  garage,  auto 
repair  shop,  automobile  service  station  or  stations. 

4.  To  own,  operate,  conduct  and  engage  in  the 
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motor   coach   transportation   ])usiness,   both    mtra- 
state  and  inter-state. 

5.  To  engage  in,  carry  on  or  conduct,  either  as 
principal  or  agent,  the  business  of  automobile  deal- 
er or  automobile  agency. 

6.  To  buy  and  sell,  at  wholesale  or  retail,  either 
as  [53]  principal  or  agent,  motor  coaches,  automo- 
biles, auto  trucks,  trailers,  motor  vehicles,  bicycles, 
air  craft  and  automobile  supi^lies,  equipment  and 
accessories  of  every  kind. 

5.  A.  To  manufacture,  buy,  sell,  hire  all  kinds 
of  water  conveyances,  whether  for  pleasure  or 
otherwise. 

6.  A.  To  engage  in  the  water  ferry  transporta- 
tion business. 

7.  To  purchase  and  otherwise  acquire,  lease,  let, 
mortgage,  sell  and  convey,  and  otherwise  hold  and 
dispose  of,  land  and  other  real  estate  and  interest 
in  real  estate  of  every  kind. 

8.  To  purchase  or  otherwise  acquire,  lease, 
mortgage,  sell  and  otherwise  deal  in  goods,  wares,, 
merchandise,  and  all  kinds  of  personal  property, 
and  carry  on  a  general  merchandise  business,  either 
wholesale  or  retail. 

9.  To  carry  on  a  brokerage  and  commission 
business  of  any  and  every  kind. 

10.  To  charge  and  receive  compensation  for 
doing  any  of  the  things  herein  specified. 

11.  To  construct,  or  otherwise  acquire  and  hold 
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or  maintain,  and  operate  terminals,  waiting  sta- 
tions, buildings,  offices,  repair  shops,  storage  rooms, 
gas  stations  and  other  structures,  together  with  all 
necessary  appliances  and  equipment  for  the  same 
necessary  to  the  successful  conduct  of  the  business 
provided  for  in  these  articles. 

12.  To  subscribe  for,  acquire  by  purchase  or 
otherwise,  and  to  own,  hold,  vote,  sell,  assign  and 
transfer  shares  of  the  capital  stock  of  any  other  cor- 
poration or  corporations  whether  organized  under 
the  laws  of  this  State  or  any  other  laws  whatsoever. 

13.  To  borrow  money  and  to  become  indebted 
by  the  purchase  or  lease  of  any  kind  of  property, 
real,  personal  or  mixed,  and  to  contract  debts  of 
any  kind  for  carying  on  any  of  the  business  of  this 
corporation  or  acquiring  any  property  desired 
therefor,  and  to  issue  notes,  bonds,  debentures  and 
other  evidence  of  [54]  indebtedness,  negotiable  or 
otherwise,  and  to  market  or  pledge  all  or  any  part 
of  the  property  of  this  corporation  to  secure  pay- 
ment thereof. 

14.  To  do  all  other  acts  and  things  necessary 
and  convenient  for  accomplishing  the  objects  here- 
inabove specified  and  to  do  any  other  act  or  acts, 
thing  or  things,  that  may  be  necessary  or  proper  to 
successfully  accomplish  or  promote  the  objects  and 
purposes  of  this  corporation  and  to  do  any  and  all 
things  herein  set  forth  to  the  same  extent  as  natural 
persons  could  do  in  any  part  of  the  world. 
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Article  III. 

The  time  of  the  existence  of  this  ■corporation 
shall  be  fifty  (50)  years  from  and  after  the  date  of 
the  execution  of  these  Articles. 

Article  IV. 

The  principal  place  of  business  of  this  corpora- 
tion shall  be  at  703  6th  Avenue  North,  city  of 
Seattle,  in  King  County,  Washington. 

Article  V. 

The  amount  of  capital  stock  of  this  corporation 
shall  be  Fifty  Thousand  dollars  ($50,000.00)  of 
common  stock  which  shall  be  divided  into  one  thou- 
sand (1,000)  shares  of  the  par  value  of  Fifty  dol- 
lars ($50.00)  each. 

Article  VI. 

This  corporation  will  start  with  a  capital  of  Two 
Thousand  Five  Hundred  dollars  ($2,500.00)  which 
will  be  paid  in  cash. 

Article  VII. 

The  number  of  directors  of  this  corporation  shall 
be  three  (3).  The  names  of  the  first  directors  who 
shall  manage  the  affairs  of  this  corporation  for  six 
(6)  months  from  the  date  of  incorporation  shall  be 
George  W.  Yost,  Robert  L.  Newell,  and  Richard  B. 
Newell.  The  addresses  of  the  Directors  who  are 
also  [55]  the  Incorporators  are:  Geo.  W.  Yost, 
corner  5th  &  Alder  Streets,  Edmonds,  Washington ; 
Robert  L.  Newell,  438  39th  North,  Seattle,  Wash- 
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ingtoii;  and  Richard  B.  Newell,  3891  44th  N.  E., 
Seattle,  Washington. 

The  Incorporators  hereby  subscribe  for  stock  in 
this  Corporation  as  follows: 

Geo.  W.  Yost  150  shares 

Robert  L.  Newell  5  shares 

Richard  B.  Newell  5  shares 

In  Witness  Whereof,  we,  the   said   George  W. 
Yost,  Robert  L.   Newell,   and  Richard  B.   Newell 
have  hereunto  set  our  hands  and  seals  in  triplicate 
at  the  city  of  Seattle,  County  of  King,  Washington, 
this  26th  day  of  January,  1935. 
GEO.  W.  YOST 
ROBERT  L.  NEWELL 
RICHARD  B.  NEWELL 

State  of  Washington, 
County  of  King — ss. 

This  day,  before  me,  the  undersigned,  a  Notary 
Public  in  and  for  the  State  of  Washington,  duly 
commissioned  and  sworn,  personally  appeared 
George  W.  Yost,  Robert  L.  Newell,  and  Richard  B. 
Newell,  to  me  known  to  be  the  identical  persons 
described  in  and  who  executed  the  foregoing  Ar- 
ticles of  Incorporation,  in  triplicate,  and  that  they 
severally  acknowledged  to  me,  each  for  himself, 
that  he  signed  and  sealed  and  executed  the  same 
as  his  free  and  voluntary  act  and  deed  for  the  uses 
and  purposes  therein  mentioned. 

In  Witness  Whereof,   I  have  hereunto   set  my 
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hand  and  affixed  my  official  seal  this  26th  day  of 
January,  1935. 

(Seal)  L.  P.  ELLINGTON 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Des  Moines.  [_d6^ 

EXHIBIT  NO.  2 

(Copy) 

MINUTES  OP  FIRST  MEETING  OF 
DIRECTORS 

The  first  meeting  of  the  Board  of  Directors  of 
Tricoach  Corporation  was  held  at  310  Central  Ter- 
minal Bldg.  in  the  City  of  Seattle,  County  of  King 
and  State  of  Wash,  at  7:30  o'clock  P.  M.,  on  the 
6th  day  of  Feb.  A.  D.  1935,  in  pursuance  of  the 
foregoing  call  and  waiver  of  notice. 

Robert  L.  Newell  was  chosen  as  temporary 
Chairman,  and  Geo.  W.  Yost  was  appointed  tem- 
porary Secretary  of  the  meeting. 

On  a  roll  call  of  the  Directors  by  the  Secretary 
the  following  were  found  to  be  present:  Robert  L. 
Newell,  Richard  B.  Newell,  Geo.  W.  Yost. 

A  quormn  being  present,  on  motion  duly  made 
and  carried,  the  Board  proceeded  to  the  election  of 
officers  of  the  corporation  to  serve  for  the  ensuing 
corporate  year  and  until  the  election  and  taking 
of  office  of  their  successors. 

The  following  officers  were  duly  elected:  Presi- 
dent, Robert  L.  Newell ;  Vice-President,  Richard  B. 
Newell;  Secretary,  Geo.  W.  Yost;  Treasurer,  Rich- 
ard B.  Newell. 
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The  Secretary-elect  having  been  duly  sworn,  the 
permanent  officers  of  the  corporation  took  charge 
of  the  meeting. 

On  motion  duly  made  and  carried,  the  following 
were  named  a  committee  to  draft  by-laws  and  sub- 
mit them  to  the  Board  during  this  meeting.  Geo. 
W.  Yost.  [57] 

The  Committee  for  drafting  by-laws  now  having 
reported  and  submitted  a  code  of  by-laws  to  the 
Board,  the  same  was  considered  and  discussed  and, 
upon  motion  duly  made  and  carried,  was  adopted, 
and  ordered  spread  upon  the  records  of  this  cor- 
poration immediately  following  the  Minutes  of  this 
meeting. 

A  form  of  stock  certificate  having  been  presented 
for  approval,  the  same  was  by  motion  adopted  as 
the  form  of  stock  certificate  of  the  corporation,  and 
the  Secretary  was  ordered  to  attach  the  same  on 
page  following  by-laws  of  this  record. 

The  following  motions  were  also  duly  made  and 
carried : 

Moved,  that  the  President  be,  and  he  hereby  is, 
ordered  to  rent  the  premises  at  703  6th  Ave.  N., 
Seattle,  Wash,  at  an  annual  rental  of  not  to  exceed 
$1950.00,  said  premises  to  be  used  for,  and  being 
hereby  designated  as  the  principal  office  of  this 
corporation. 

Moved,  that  the  Treasurer  be,  and  he  hereby  is, 
ordered  to  open  a  bank  account  in  the  name  of  the 
corporation  with  Pacific  National  Bank,  Seattle, 
for  the  deposit  of  funds  belonging  to  the  corpora- 
tion, such  funds  to  be  withdrawn  only  by  check  of 
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the  corporation,  signed  by  any  two  of  its  Officers. 

Moved,  that  a  seal,  bearing  the  words  Tricoach 
Corporation,  Washington,  Corporate  Seal,  1935  and 
identified  by  an  impression  Thereof  on  the  margin 
of  this  page,  be,  and  hereby  is,  adopted  as  the  seal 
of  tills  corporation. 

(Impression  of  Seal.)   [58] 

Moved,  that  the  Secretary  be,  and  hereby  is,  in- 
structed to  purchase  such  record  books  and  books 
of  account,  stationery  and  office  supplies  as  may 
be  necessary  for  the  proper  administering  of  the 
affairs  of  the  corporation. 

Moved,  that  the  Secretary  be,  and  hereby  is, 
ordered  to  file  the  Articles  of  Incorporation  with 
the  King  County  Auditor  for  public  record,  and 
to  do  any  and  all  things  necessary  in  accordance 
with  the  law  in  such  case  made  and  provided. 

Moved,  that  the  Treasurer  be,  and  hereby  is, 
directed  to  pay  all  expenses  properly  incurred  in 
the  organization  of  the  corporation. 

By  motion  properly  made  and  carried  Robt.  L. 
Newell  was  employed  as  Sales  Manager  at  a  salary 
of  $250.00  per  month;  and  Richard  B.  Newell  was 
employed  as  Chief  Engineer  at  a  salary  of  $250.00 
per  month. 

The  following  motion  was  properly  carried : 

In  addition  to  salaries  of  Robt.  L.  Newell  and 
Richard  B.  Newell,  respectively,  as  above  set  forth ; 
each  officer  of  the  Corporation,  including  Geo.  W. 
Yost,  Secretary,  shall  receive  adjusted  compensa- 
tion at  the  end  of  each  fiscal  year  in  an  amount 
equivalent  to  the  net  profits  of  the  corporation  for 
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such  fiscal  3'ear  which  shall  be  in  excess  of  an 
amount  necessary  to  provide  sufficient  earned  sur- 
plus from  which  cumulative  dividends  at  the  rate 
of  8%  per  annum  may  be  paid  upon  the  par  value 
of  all  outstanding  capital  stock  at  the  beginning 
of  each  year.  Such  [59]  corporation  net  profits 
to  be  determined  by  the  accrual  method  of  account- 
ing; all  income  taxes  to  be  considered  an  expense 
of  the  year  in  which  the  income  is  earned. 

On  motion  duly  made  and  carried,  the  meeting 
was  adjourned. 

ROBERT  L.  NEWELL 

President 
GEO.  W.  YOST 
Secretary  [60] 

EXHIBIT  No.  3 

(Copy) 

DIRECTORS  SPECIAL  MEETING 

Dec.  16,  1936. 

Meeting  was  held  at  office  of  Company  at  7:30 
P.  M.  with  all  Directors  present. 

Minutes  of  previous  special  meetings  were  ap- 
proved as  read. 

By  motion  properly  made  and  carried  a  cash 
dividend  was  authorized,  payable  immediately,  in 
the  sum  of  $80.00  per  share  to  all  Stockholders  of 
record  as  of  Dec.  15,  1936;  in  event  said  dividend 
exceeds  the  net  profits  on  Dec.  31,  1936,  then  said 
excess  is  to  be  refunded  by  all  stockholders  as  soon 
as  the  amount  thereof  is  ascertained. 
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By  motion  properly  made  and  carried  the  follow- 
ing subscriptions  for  issuance  of  additional  stock 
were  accepted: 

Geo.  W.  Yost  348  shares  $17,400.00 

Eobt.  L.  Newell  208       "  10,400.00 

Richard  B.  Newell  208       "  10,400.00 

By  motion  properly  made  and  carried  the  Secre- 
tary was  authorized  to  sign  copies  of  resolutions  to 
the  Peoples  Bank  &  Trust  Co.  and  the  Pacific 
National  Bank  said  resolutions  to  authorize  the 
withdrawal  of  funds  by  checks  signed  by  any  one 
of  the  following:  Geo.  W.  Yost,  Robt.  L.  Newell, 
Richard  B.  Newell. 

By  motion  properly  made  and  carried  the  con- 
tributions set  out  in  the  attached  authorization  were 
accepted  and  ordered  credited  to  Paid-in- Surplus. 
Said  donations  being  as  follows : 

Geo.  W.  Yost  $1001.42 

Robt.  L.  Newell  33.38 

Richard  B.  Newell  33.38 

Meeting  adjourned. 

GEO.  W.  YOST 
Secretary  [61] 

(Copy) 

Tricoach  Corporation 
Builders  of  All  Metal  Coaches 

6th  N.  and  Roy,  Seattle,  Wash.      Phone  Gar.  8888 

December  16,  1936. 

We,  the  undersigned  stockholders  of  the  Tricoach 
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Corporation,  for  the  purpose  of  eliminating  deficit 
resulting  from  operations  during  tlie  year  of  1935, 
hereby  authorize  that  our  drawing  account  be 
charged  with  the  amounts  set  opposite  our  respec- 
tive names  and  the  aggregate  thereof  credited  to 
paid  in  surplus. 

Geo.  W.  Yost  $1,001.42 

Eichard  B.  Newell  $33.38 

Robert  L.   Newell  $33.38  [62] 

EXHIBIT  No.  4 

(Copy) 

RECORD  OF  MINUTES 
DIRECTORS'  SPECIAL  MEETING. 

Dec.  2,  1937. 

Meeting  was  held  in  private  dining  room  at 
Wash.  Athletic  Club,  7 :30  P.  M.  with  all  Directors 
present.  "^ 

Minutes  of  previous  meeting  were  approved  as 
read. 

By  motion  properly  made  and  carried  subscrip- 
tions for  new  stock  were  accepted  and  authorized 
issued  as  follows: 

Geo.  W.  Yost  12  Shares  $600.00 

Robt.  L.  Newell  32       "  1600.00 

Richard  B.  Newell  32       "  1600.00 

Action  pertaining  to  employee's  bonuses  and 
annual  dividends  was  deferred  to  a  later  meeting 
to  be  held  this  month. 
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Meeting  adjourned. 

GEO.  W.  YOST 
Secretary  [63] 

EXHIBIT  No.  5 

(Copy) 

RECOED  OF  MINUTES 
DIEECTORS  SPECIAL  MEETING 

Dec.  27,  1937. 

Meeting  was  lield  in  private  dining  room  of 
Washington  Athletic  Club,  6:30  P.  M.  with  all 
Directors  present. 

Minutes  of  previous  meeting  were  approved  as 
read. 

By  motion  properly  made  and  carried  a  cash 
dividend  was  authorized,  payable  immediately,  in 
the  sum  of  $20.00  per  share  to  all  Stockholders  of 
record  as  of  Dec.  27,  1937;  in  event  said  dividend 
exceeds  the  net  profits  on  Dec.  31,  1937,  then  said 
excess  is  to  be  refunded  by  all  stockholders  as  soon 
as  the  amount  thereof  is  ascertained. 

Meeting  adjourned. 

GEOEGE  W.  YOST 
Secretary  [64] 

EXHIBIT  No.  6 

AETICLES  OF  CO-PARTNERSHIP 

This  Agreement,  entered  into  at  Seattle,  Wash- 
ington, this  27th  Day  of  December,  1937,  by  and 
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between  Richard  B.  Newell,  Robert  L.  Newell  and 
George  W.  Yost,  Witnesseth: 

1.  That  the  said  parties  have  formed  and  do 
hereby  form  a  co-partnership  for  the  purposes  of 
carrying  on  general  business  activities  appertain- 
ing to  the  wholesale  and  retail  distribution  of  mo- 
tor vehicles  (Automobiles,  trucks,  passenger 
coaches,  bodies,  chassis,  etc.),  and  trading  in  com- 
mercial paper  relating  to  such  transactions;  to  be 
conducted  under  the  firm  name  of — Tricoach  Sales 
Company,  with  offices  and  principal  place  of  busi- 
ness in  the  City  of  Seattle,  Comity  of  King,  State 
of  Washington. 

2.  Said  partnership  commenced  business  on  No- 
vember 1,  1937,  and  shall  continue,  at  will,  from 
year  to  year,  until  dissolved. 

3.  The  said  parties  have  contributed  the  follow- 
ing sums  of  money,  in  cash,  set  opposite  their  re- 
spective names,  which  shall  be  and  is  the  initial  in- 
vested capital  of  the  partnership  to  be  used,  laid 
out,  and  employed  in  the  business  of  said  firm  for 
their  mutual  benefit: 

(Name  of  Partner)  (%)  (Invested  Capital) 

Richard  B.  Newell  25%  $10,000.00 

Robert  L.  Newell  25%  10,000.00 

George  W.  Yost  50%  20,000.00 


Total  invested  capital $40,000.00 


Any  increase  or  decrease  in  the  investment  ac- 
counts of  the  parties  shall  be  made  in  such  amounts 
as  will  not  change  the  ratio  each  respective  party's 
investment  bears  to  the  total  investment  of  all  par- 
ties to  this  agreement. 
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4.  Each  party  covenants  with  the  other,  that 
during  the  existence  of  said  partnership,  and  for 
a  period  of  one  year  after  the  sale  of  [65]  partner- 
ship assets  pursuant  to  the  provisions  of  para- 
graph eleven  (11),  he  will  not  engage  in  any  com- 
petitive enterprise,  for  himself,  as  a  member  of  an- 
other partnership,  or  as  an  officer  or  employee  of 
another  person,  firm,  or  corporation,  within  the 
States  of  Washington,  Oregon,  and  California, 
without  the  written  consesnt  of  all  other  parties  to 
this  agreement.  Permission  is  hereby  granted  for 
the  respective  parties  to  continue  their  activities 
with  any  and  all  firms  and  corporations  with  whom 
they  are  engaged  on  the  date  of  this  agreement. 

5.  The  active  management  of  the  firm's  busi- 
ness activities  shall  be  shared  equally  by  all  part- 
ners ;  however,  the  particular  duties  of  each  partner 
are  designated  as  follows: 

(a)  Richard  B.  Newell  shall  approve  all 
construction  specifications,  purchase  contracts, 
and  have  charge  of  all  matters  relating  to  engi- 
neering service. 

(b)  Robert  L.  Newell  shall  bear  the  title 
of  "General  Manager,"  and  shall  have  charge 
of  all  sales  promotion  activities  of  the  firm. 

(c)  George  W.  Yost  shall  approve  all  trans- 
actions relating  to  extended  time  payments, 
the  purchase  and  sale  of  commercial  paper,  the 
borrowing  of  funds,  and  other  similar  finan- 
cial matters. 

Each  partner  shall  devote  sufficient  time  to  the  ac- 
tivities of  the  partnership  as  may  be  necessary  to 
properly  manage  and  conduct  its  affairs.    It  being 
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anticipated  that  Robert  L.  Newell  will  devote  a 
greater  i:)ortion  of  his  time  to  the  affairs  of  the 
partnership  than  shall  be  required  of  the  other 
partners,  it  is  hereby  agreed  that  said  Robert  L. 
Newell  shall  receive  a  salary  in  the  amount  of 
$200.00  per  month,  payable,  semi-monthly  if  desired, 
out  of  partnership  funds,  which  shall  be  taken  into 
consideration  as  an  expense  of  the  business  for  the 
purpose  of  ascertaining  net  profits  or  losses  at  the 
close  of  each  fiscal  year.  All  partners  shall  be  reim- 
bursed for  traveling  expenses,  use  of  private  auto- 
mobiles, etc.,  upon  presentation  of  itemized  ex- 
pense voucher. 

6.     Each  party  covenants  with  the  other  parties,- 
that  all  net   [_66']  profits  or  losses  resulting  from 
operations  of  the  said  business  shall  be  determined 
at  the   close   of  each   calendar  year  and  shall  be 
shared  in  the  following  manner : 

(a)  Net  losses:  Richard  B.  Newell,  25%;  Rob- 
ert L.  Newell,  25%;  George  W.  Yost,  50%,  and 
shall  be  charged  to  their  respective  investment  ac- 
counts ; 

(b).  Net  profits,  not  in  excess  of  40%  of  in- 
vested capital  as  shown  by  partners'  investment  ac- 
counts on  July  1  preceding:  Richard  B.  Newell, 
25%;  Robert  L.  Newell,  25%;  George  W.  Yost, 
50%,  and  shall  be  credited  to  their  respective  draw- 
ing accounts; 

(c)  Net  profits,  in  excess  of  40%  of  invested 
capital  as  shown  by  partners'  investment  accounts 
on   July   1   preceding:    Richard  B.   Newell,   One- 
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third;  Robert  L.  Newell,  One-third;  George  W. 
Yost,  One-third,  and  shall  be  credited  to  their  re- 
spective drawing  accounts. 

7.  That  good,  true  and  complete  books  of  ac- 
count of  said  business  shall  be  kept  by  double  entry 
on  the  accrual  basis,  which  shall  contain  a  historical 
record  of  the  business  transactions  entered  into 
by  said  partnership ;  said  books  of  account  and  sup- 
porting records  shall  be  kept  at  the  general  office  of 
the  firm  and  shall  at  all  times  be  available  for  ex- 
amination and  inspection  by  any  partner  or  his 
duly  authorized  representative. 

8.  A  meeting  of  the  partners,  or  their  duly  au- 
thorized representatives,  shall  be  held  at  the  office 
of  the  firm  or  such  other  place  as  may  be  mutu- 
ally agreed  upon,  immediately  following  the  date 
upon  which  the  net  profits  or  losses  for  the  pre- 
ceding year  have  been  ascertained;  at  which  meet- 
ing action  shall  be  taken  for  the  distribution  or 
other  disposition  of  any  profits  that  may  have  been 
earned  during  the  preceding  year.  Undistributed 
profits  and/or  funds  remaining  in  any  partner's 
drawing  account  shall  bear  interest  on  the  average 
monthly  credit  balance  therein  at  the  rate  of  six  (6) 
per  cent  per  annum,  said  interest  to  be  added  to 
each  respective  partner's  drawing  account  and  taken 
into  consideration  as  an  expense  of  the  business  [67] 
for  the  purpose  of  ascertaining  net  profits  or  losses 
at  the  close  of  each  fiscal  year. 

9.  All  cash  funds  received  by  the  partnership 
shall  be  deposited,  in  the  name  of  the  firm,  in  a 
bank  or  banks  as  may  be  designated  from  time  to 
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time,  and  shall  be  subject  to  withdrawal  by  check 
signed  by  any  one  partner.  Each  party  covenants 
with  the  other  parties,  that  during  the  existence  of 
said  partnership;  he  will  not,  without  the  written 
consent  of  all  other  parties,  withdraw  funds  from 
the  business,  or  incur  an  obligation  against  the 
firm,  for  his  personal  use,  in  an  amount  which  at 
the  particular  time  shall  exceed  any  credit  balance 
remaining  in  his  respective  drawing  account.  Noth- 
ing contained  in  this  paragraph  is  intended  to  mod- 
ify or  restrict  the  provisions  of  paragraph  five  (5) 
authorizing  payment  of  salary  allowance  and  the 
reimbursement  of  traveling  expenses  incurred  by 
the  respective  partners. 

10.  In  event  of  the  death  of  any  party  to  this 
agreement,  the  books  of  account  shall  be  closed 
and  the  amount  of  the  deceased  partner's  invest- 
ment account  shall  be  determined  by  transferring 
thereto  his  pro-rata  share  of  undistributed  profits 
or  unapportioned  losses,  together  with  any  balance 
remaining  in  his  drawing  account  at  the  time  of 
his  death.  At  the  option  of  the  surviving  part- 
ners they  may  acquire  title  and  ownership  of  all 
the  assets  of  the  partnership  business,  including 
goodwill,  upon  payment  by  them  of  all  partnership 
debts  and  the  further  payment  to  the  estate  of  the 
deceased  party  an  amount  equivalent  to  the  said 
investment  account,  all  of  which  })ayments  may  be 
made  out  of  partnership  funds.  In  event  the  sur- 
viving parties  shall  not  avail  themselves  of  the  op- 
tion privilege  described  herein  within  sixty  (60) 
days  following  the  death  of  the  deceased  partner 
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or  within  such  extended  time  as  may  be  granted, 
they  shall  proceed,  with  the  advice  and  cooperation 
of  the  deceased  party's  executor  or  administrator, 
to  liquidate  and  wind  up  the  affairs  of  the  part- 
nership. 

11.  In  event  any  party  may  desire  to  terminate 
this  agreement,  dissolution  of  the  partnership  may 
be  accomplished  by  mutual  consent,  [68]  or  in 
the  following  manner: — the  party  proposing  the 
dissolution  shall  by  written  notice  inform  the  other 
parties  of  his  intention,  and  in  such  notice  shall 
offer  to  purchase  all  the  assets  of  the  business 
(other  than  cash  on  hand  and  due  from  bank),  in- 
cluding goodwill,  for  a  specific  monetary  considera- 
tion, of  which  not  less  than  25%  shall  be  payable 
in  cash  on  the  eleventh  day  following  (Sundays  and 
holidays  excluded),  and  the  balance  payable  in 
equal  monthly  installments  during  the  ensuing 
twelve  (12)  months  period  together  with  interest 
on  deferred  payments  at  the  rate  of  six  (6)  per 
cent  per  annum,  the  buyer  to  furnish  adequate  se- 
curity to  guaranty  payment  of  the  deferred  install- 
ments and  interest.  The  parties  receiving  the  no- 
tice shall  be  deemed  to  have  accepted  the  proposal 
unless  within  ten  days  thereafter  (Sundays  and 
holidays  excluded)  they  shall  elect,  jointly  or  indi- 
vidually, to  purchase  the  said  assets  at  the  same 
values  and  under  the  same  terms  proposed  by  the 
other  party;  and  in  the  event  of  such  election  or 
acceptance,  the  buyer  shall  thereupon  jiay  into  the 
partnership  treasury  the  initial  cash  payment  set 
forth  in  the  original  proposal  and  shall  execute  and 
deliver  into  the  hands  of  one  of  the  other  parties, 
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promissory  notes,  properly  secured,  covering  the 
unpaid  balance  payable  during  the  ensuing  twelve 
months.  The  funds  thus  obtained  from  the  sale  of 
the  partnership  assets,  together  with  cash  on  hand 
and  due  from  bank,  shall  be  disbursed  in  the  fol- 
lowing order: — 

(a)  In  payment  of  partnership  debts  and 
expenses  of  dissolution; 

(b)  To  the  partners  in  equal  amounts,  but 
not  in  excess  of  any  credit  balance  remaining 
in  their  respective  drawing  accounts;  it  being 
the  intention  that  each  party  shall  collect  the 
full  amount  remaining  to  his  credit  in  his  re- 
si)ective  drawing  account  before  any  payments 
are  made  in  liquidation  of  the  investment  ac- 
counts : 

(c)  To:  Richard  B.  Newell,  25%;  Robert 
L.  Newell,  25%;  George  W.  Yost,  50%. 

12.  In  event  there  shall  be  insufficient  funds 
available  to  pay  all  partnership  debts  as  they  may 
mature,  the  party  who  voluntarily  contributes  the 
deficit  or  who  may  be  compelled  by  court  action 
to  [69]  make  payments  direct  to  creditors,  shall 
receive  credit  in  his  drawing  accoimt  for  the 
amount  of  such  payments,  and  shall  be  entitled  to 
receive  full  and  complete  reimbursement  of  the 
funds  thus  advanced,  together  with  interest  at  the 
rate  of  twelve  (12)  per  cent  per  annum,  from  any 
funds  subsequently  received  in  the  partnership 
treasury  before  pa3^ments  in  liquidation  or  other- 
wise are  made  to  any  other  partner.  Until  reim- 
bursed in  full,  the  party  or  parties  makini?  such 
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advances  shall  have  full  charge  of  the  partnership 
business  affairs ;  and  in  event  sufficient  partnership 
funds  are  not  forthcoming  within  six  months  after 
the  date  of  the  first  unrecovered  advancement  of 
funds,  said  party  or  parties  shall  have  a  valid  debt 
against  the  other  party,  or  either  of  the  other  par- 
ties, for  their  pro-rata  share  of  the  total  deficiency. 
13.  Any  dispute  or  controversy  arising  between 
the  partners,  in  respect  to  the  dissollution  and 
liquidation  of  said  partnership,  at  the  option  of 
any  party,  may  be  submitted  to  arbitration  under 
the  rules  of  the  American  Arbitration  Association 
then  in  effect,  and  each  party  covenants  with  the 
other  parties  to  accept  and  abide  by  the  award  of 
such  arbitration  board. 

In  Witness  Whereof,  the  said  parties  have  here- 
unto subscribed  their  names,  in  triplicate,  at  Seat- 
tle, Washington,  the  day  and  year  first  above 
written. 

ROBERT  L.  NEWELL, 
RICHARD  B.  NEWELL, 
GEO.  W.  YOST. 
In  presence  of — 

PAUL  R.  STROUT.  [70] 

EXHIBIT  NO.  7 

(Copy) 
AGREEMENT 

This  Agreement,  made  this  3rd  day  of  August, 
1938,  by  and  between  Pacific  Car  and  Foundry 
Company,   a   Washington   corporation,   hereinafter 
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designated  First  Party ;  Robert  L.  Newell  and  Rich- 
ard B.  Newell,  hereinafter  designated  Second 
Parties;  Tricoach  Corporation,  a  Washington  cor- 
poration, hereinafter  designated  Third  Party,  and 
George  Yost,  hereinafter  designated  Fourth  Party; 

Witnesseth : 

Whereas,  First  party,  among  other  things,  is  en- 
gaged in  the  business  of  manufacturing  and  selling 
all  types  of  passenger  and  commercial  bodies  for 
use  in  the  transportation  of  passengers  and  freight 
upon  all  types  of  automobiles,  trucks  and  trackless 
trolleys,  under  a  division  of  its  organization  known 
as  the  Motor  Coach  Division ;  and 

V/hereas,  second  parties  and  fourth  party  own 
all  of  the  capital  stock  and  constitute  the  Board  of 
Directors  of  the  third  party,  which  company  is 
engaged  in  the  same  business  as  the  Motor  Coach 
Division  of  the  first  party  and  in  competition  with 
the  first  party ;  and 

Whereas,  first  paity  desires  to  employ  second 
parties  to  be  managers  of  the  Motor  Coach  Division 
of  the  first  party  and  to  lease  the  physical  assets 
listed  and  set  forth  in  the  inventory  attached  hereto 
and  marked  Exhibit  "A",  upon  terms,  provisions 
and  conditions  hereinafter  set  forth ;  and 

Whereas,  second  and  fourth  parties,  by  reason  of 
their  complete  ownership  and  control  of  said  third 
party,  are  in  a  position  to  discontinue  the  business 
operations  of  third  party;  and  [71] 
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Whereas,  third  party  has  leased  to  the  second 
parties  all  of  the  physical  assets  of  the  third  party 
listed  and  set  forth  in  the  inventory  attached  hereto 
and  marked  Exhibit  ''A";  now,  therefore. 

In  Consideration  of  the  premises  and  of  the 
mutual  promises  and  agreements  herein  contained. 
It  Is  Hereby  Agreed  by  and  between  the  parties 
hereto,  as  follows: 

I.  Second  parties  do  hereby  sub-lease  to  the  first 
party,  for  a  term  of  seven  and  one-half  (7%)  years 
from  the  1st  day  of  October,  1938,  all  of  the  per- 
sonal property  listed  and  set  forth  in  the  inventory 
hereto  attached  and  marked  Exhibit  ''A"  and  now 
located  principally  at  703  Sixth  Avenue  North,  in 
Seattle,  Washington,  at  a  monthly  rental  of  One 
Hundred  Dollars  ($100.00)  per  month,  payable  in 
advance  on  or  before  the  5th  day  of  each  and  every 
month  during  said  term.  First  party  agrees  to  pay 
said  rental  for  said  term  in  the  manner  above  set 
forth  and  agrees  to  keep  said  property  in  a  good' 
state  of  repair;  agrees  to  carry  fire  insurance  for 
the  benefit  of  third  party  to  the  full  value  of  said 
property;  agrees  to  pay  all  taxes  hereafter  levied 
on  said  propert}^  during  the  term  of  this  lease  and 
agrees  to  pay  three- twelfths  (3/12)  of  the  personal 
property  taxes  on  said  property  for  the  year  1938; 
agrees  to  move  all  of  said  property  to  first  party's 
plant  near  Renton,  Washington,  and  agrees  to  in- 
stall  such   portions   of   said   property   as   may   be 
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needed,  all  without  expense  to  second,  third  and 
fourth  parties;  and  agrees  not  to  thereafter  move 
said  property  or  assign  this  lease,  or  any  interest 
therein,  or  sublet  said  property  or  any  portion 
thereof  without  the  written  consent  of  second 
parties.  This  lease  shall  not  be  assignable  by  oper- 
ation of  law. 

II.  In  consideration  of  second  parties'  entering 
into  said  lease,  discontinuing  the  business  of  third 
party,  and  of  other  good  and  valuable  considera- 
tion, first  party  does  [72]  hereby  agree,  subject  to 
the  provisions  of  Paragraphs  XXI  and  XXII,  to 
continue  to  operate  its  said  Motor  Coach  Division 
for  a  period  of  seven  and  one-half  (7^/2)  years 
from  October  1,  1938,  and  does  hereby  employ  the 
second  parties  to  manage  the  said  Motor  Coach 
Division  of  the  first  party  for  said  period  of  7^2 
years  from  October  1,  1938,  upon  the  following 
tenns  and  conditions,  to  wit : 

Each  of  said  second  parties  will  receive  a 
minimum  salary  of  Two  Hundred  Fifty  Dollars 
($250.00)  per  month  as  long  as  he  shall  be  em- 
ployed by  and  act  as  manager  of  said  Motor  Coach 
Division.  Richard  B.  Newell  shall  take  charge  of 
and  manage  the  production  of  the  Motor  Coacli 
Division  and  Robert  1j.  Newell  shall  take  charge 
of  and  manage  the  balance  of  the  business  of  the 
Motor  Coach  Division.  In  addition  to  said  mini- 
mum salary  above  mentioned,  first  party  will  pay 
to  each  of  second  parties  one-sixth    (1/6)    of  the 
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''profits"    of   the    business    of    said    Motor    Coach 
Division  earned  during  said  term  of  years.     Said 
"profits"  for  the  purpose  of  this  agreement  shall 
be  determined  as  follows: 

(a)  The  business  of  said  Motor  Coach  Division 
shall  not  be  charged  with  any  part  of  first  party's 
executive  or  managerial  overhead  or  officers'  sal- 
aries, commissions  or  bonuses,  regardless  of  the 
benefits  which  may  be  derived  by  said  Motor  Coach 
Division  from  the  services  of  any  such  officers, 
executives  or  managers,  but  there  shall  be  charged 
against  the  cost  of  operating  the  business  of  said 
Motor  Coach  Division  the  minimum  salaries  of  the 
second  parties,  each  in  the  sum  of  $250.00  per 
month,  and  all  other  charges  and  expenses  in  con- 
nection therewith  as  are  reasonable  and  allowable 
under  regular  and  standard  accounting  practices, 
except  as  hereinafter  provided.  [73] 

(b)  Said  Motor  Coach  Division  shall  not  be 
charged  with  any  tax  now  or  hereafter  created  or 
levied  by  any  Federal,  State,  County,  municipal  or 
other  governmental  authority  upon  or  on  account 
of  net  income  and/or  surpluses  and/or  undivided 
profits,  but  said  Motor  Coach  Division  shall  be 
charged  with  any  other  tax  or  excise. 

(c)  During  the  life  of  this  agreement,  first  party 
will  supply  said  Motor  Coach  Division  with  ground 
and  floor  space,  buildings,  facilities  and  means  of 
ingress  and  egress  for  conducting  the  business  of 


Commissioner  of  Internal  Revenue  85 

Exhibit  No.  7 — (Continued) 
said  Motor  Coach  Division,  as  set  forth  upon  Ex- 
hibit   ''B"    attached    hereto.     Said    Motor    Coach 

Division  shall  be  charged  with  a  rental  of 

Dollars  ($ )  per 

month  for  the  use  of  said  premises,  buildings,  facili- 
ties and  means,  and  the  same  shall  be  maintained 
at  all  times  in  a  good  state  of  repair  by  the  first 
party  and  no  charge  shall  be  made  against  the 
Motor  Coach  Division  for  repairs,  insui'ance,  taxes, 
upkeep  or  maintenance  of  said  premises,  except 
such  repairs  and  maintenance  as  may  be  incurred 
by  reason  of  the  negligence  of  any  employee  in  said 
Motor  Coach  Division. 

In  the  event  it  shall  become  necessary  to  provide 
additional  space  for  the  business  of  said  Motor 
Coach  Division,  the  same  shall  be  provided  by  the 
first  party  upon  the  following  basis:  In  the  event 
existing  buildings  are  available  and  can  be  used 
advantageously,  an  additional  rental  shall  be 
charged  against  said  Motor  Coach  Division  for  the 
use  of  the  same,  upon  the  basis  of  ten  per  cent 
(10%)  per  year  of  the  depreciated  value  of  said 
buildings  used,  plus  any  cost  of  remodelling  or 
alterations,  as  said  depreciated  value  is  carried 
upon  the  books  of  first  party.  For  the  purposes  of 
determining  the  depreciated  value  of  first  [74] 
party's  buildings,  it  is  agreed  that  first  party  shall 
continue  to  depreciate  the  same  at  the  same  rate 
and  upon  the  same  valuations  now  being  used.  In 
the  event  it  is  necessary  to  erect  additional  build- 
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ings,  the  same  shall  be  erected  by  first  party  and 
an  additional  rental  shall  be  charged  against  the 
Motor  Coach  Division,  upon  the  basis  of  ten  per 
cent  (10%)  per  year  upon  the  actual  cost  of  such 
new  construction  and  first  party  shall  be  under  the 
same  obligation  to  pay  for  repairs,  insurance,  taxes, 
ujDkeep  and  maintenance  of  said  premises  as  above 
provided  for  buildings  initially  furnished  to  the 
Motor  Coach  Division.  No  ground  rental  shall  be 
charged  against  the  Motor  Coach  Division  for  any 
additional  ground  area  needed  for  the  erection  of 
any  additional  buildings  or  the  expansion  of  said 
Motor  Coach  Division  but  first  party  shall  be  en- 
titled to  charge  to  the  Motor  Coach  Division  the 
pro  rata  share  for  said  additional  ground  area  of 
any  taxes  imposed  upon  the  real  property  of  the 
first  party  by  King  County,  Washington.  In  the 
event  the  buildings  described  in  Exhibit  "B"  are 
destroyed  or  damaged  by  fire,  first  party  will  replace 
the  same  with  other  adequate  buildings  and  if  the 
cost  of  replacing  the  same  shall  exceed  the  sum 
of  $30,000.00  and  shall  also  exceed  the  amount  of 
the  proceeds  of  any  insurance  on  said  buildings 
actually  collected  by  first  party  as  the  result  of 
their  damage  or  destruction,  a  yearly  rental  in 
addition  to  the  amount  chargeable  under  this  para- 
graph, of  10%  of  the  amount  of  said  excess  cost 
shall  be  charged  to  the  operations  of  the  Motor 
Coach  Division  and  first  party  agrees  that  it  will 
not  replace  said  buildings  at  such  excess  cost  with- 
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out  the  written  consent  of  the  second  parties.  In 
the  event  the  said  buildings  are  replaced  at  a  cost 
which  is  less  than  the  sum  of  $30,000.00,  the  rental 
herein  provided  for  shall  be  proportionately  re- 
duced. In  the  event  the  personal  property  de- 
scribed in  Exhibit  ''A"  is  damaged  or  destroyed 
by  fire  so  that  the  same  is  no  longer  useful  in 
the  business  of  the  first  party,  the  [75]  rental 
herein  provided  to  be  paid  shall  be  reduced  in  the 
proportion  that  the  value  of  the  property  rendered 
useless  bears  to  the  value  of  the  entire  property 
leased. 

(d)  Said  Motor  Coach  Division  shall  be  charged 
with  depreciation  upon  the  machinery  and  equip- 
ment with  which  it  commences  to  do  business, 
except  the  portion  thereof  herein  leased.  For  the 
purpose  of  determining  the  depreciated  value  of 
all  such  machinery,  tools  and  equipment,  it  is 
agreed  that  first  party  shall  continue  to  depreciate 
the  same  at  the  same  rate  and  upon  the  same  valua- 
tions now  being  used  by  first  party.  Said  Motor 
Coach  Division  shall  be  charged  also  with  all  re- 
pairs, taxes  and  insurance  upon  all  of  said  machin- 
ery and  equipment  with  which  it  at  any  time  does 
business,  and  with  the  rental  of  One  Hundred 
Dollars  ($100.00)  per  month  paid  for  the  lease  of 
machinery  described  on  Exhibit  "A".  The  Motor 
Coach  Division  shall  not  be  charged  with  the  ex- 
pense of  moving  the  personal  property  leased  from 
second  parties  to  Renton,  Washington,  but  shall  be 
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charged  with  5%  per  annum  of  the  cost  of  installing 
the  same. 

(e)  In  the  event  additional  machinery,  tools 
and  equipment  are  needed  by  said  Motor  Coach 
Division,  the  same  shall  be  furnished  by  the  first 
party  upon  the  follo\\ing  basis:  Said  Motor  Coach 
Division  shall  be  charged  with  five  per  cent  (5%) 
per  annum  of  the  actual  cost  of  any  such  property 
plus  cost  of  installation,  all  taxes  and  insurance, 
together  with  a  reasonable  depreciation  allowance 
thereon,  which  shall  not  exceed  a  fair  and  reason- 
able allowance,  based  upon  the  estimated  useful  life 
of  any  such  machinery  or  property,  irrespective  of 
any  depreciation  allowance  allowed  by  taxing  au- 
thorities or  made  by  first  party  upon  its  books  for 
its  own  bookkeeping  purposes:  provided,  however, 
that  the  Motor  Coach  Division  shall  only  be  charged 
with  five  per  cent  (5%)  per  annum  of  the  amount 
by  which  the  said  [76]  cost  of  any  such  property, 
plus  the  depreciated  value  of  all  other  machinery, 
tools  and  equipment  of  the  Motor  Coach  Division 
owned  by  first  party  exceeds  Thirty- Two  Thousand 
Dollars   ($32,000.00). 

(f)  First  party  shall  not  be  required  to  erect 
new  buildings,  to  furnish  machinery,  tools  and 
equipment  in  addition  to  what  is  on  hand  on  Octo- 
ber 1,  1938,  unless  the  same  is  necessary  to  care 
for  the  growth  of  the  business  of  manufacturing 
23assenger-carrying    motor    vehicles    or    to    replace 
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buildings,  machinery,  tools  and  equipment  on  hand 
as  of  October  1,  1938,  and  in  no  event  shall  the 
Motor  Coach  Division  make  sale  of  its  products 
for  other  than  cash  unless  the  terms  of  the  sale 
shall  have  been  approved,  in  advance,  by  the  first 
party  and  second  parties.  Upon  making  a  sale 
other  than  for  cash,  the  first  party  and  the  second 
parties  shall  agree  upon  the  proper  percentage  of 
the  sale  price  which  shall  be  charged  against  the 
profits  of  the  Motor  Coach  Division  as  a  reserve 
for  repossession  losses  and  upon  the  time  for  dis- 
tributing said  reserve. 

(g)  First  party  agrees  to  furnish  to  said  Motor 
Coach  Division,  without  interest  charge,  all  moneys 
needed  by  said  Motor  Coach  Division  for  labor, 
materials,  inventory  and  any  other  operating  need 
in  the  manufacture  of  passenger-carrying  motor 
vehicles  or  in  the  growth  of  said  business,  except 
as  otherwise  herein  provided. 

(h)  No  notes,  bonds,  warrants,  contracts  or 
other  evidence  of  indebtedness  representing  the 
unpaid  purchase  price  of  merchandise  sold  shall 
be  disposed  of  at  a  discount  by  the  first  party 
without  the  written  consent  of  second  parties  and 
none  of  said  instruments  shall  be  hypothecated  by 
the  first  party  without  the  written  consent  of  the 
second  parties,  except  that  said  consent  shall  not 
be  required  for  hypothecation  to  regular  commer- 
cial banks  doing  business  in  Seattle,  Washington. 
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(i)  Said  Motor  Coach  Division  shall  have  the 
right  to  purchase  water,  light,  telephone  and  power 
from  first  party  at  the  same  rate  which  first  party 
pays  for  the  same,  such  price  in  no  event  to  exceed 
a  fair  and  reasonable  price,  said  Motor  Coach 
Division  to  receive  the  full  benefits  of  any  price 
or  rate  obtained  by  first  party  on  account  of  quan- 
tity purchases,  long-term  contracts,  or  any  other 
advantageous  arrangement  under  wiiich  first  party 
may  obtain  water,  light,  telephone  or  power. 

(j)  It  is  understood  that  the  first  party  main- 
tains and  will  continue  to  maintain  or  make  avail- 
able, during  the  life  of  this  agreement,  an  adequate 
heating  plant,  together  with  radiators,  pipes,  fans 
and  vents,  sufficient  to  heat  the  premises  to  be 
used  by  said  Motor  Coach  Division.  Said  Motor 
Coach  Division  shall  be  furnished  with  heat  at  the 
actual  cost  thereof  to  first  party;  provided,  how- 
ever, that  said  Motor  Coach  Division  may  purchase 
heat  elsewhere  or  install  its  own  heating  facilities 
if  more  advantageous  to  its  operation. 

(k)  For  the  purpose  of  determining  profits 
under  this  agreement,  said  Motor  Coach  Division 
shall  not  be  charged  with  any  losses  or  expenses 
incurred  prior  to  the  1st  day  of  October,  1938. 
Personal  property  taxes  and  prepaid  insurance  for 
the  year  1938  upon  all  personal  property  used  by 
said  Motor  Coach  Division  shall  be  j)ro  rated,  and 
said  Motor  Coach  Division  shall  be  charged  with 
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three-twelfths   (3/12)   of  the  same.     No  inventory 
losses  during  1938  shall  be  deducted  from  profits 
for  the   last   three   months   of   1938,   computed   in 
accordance  with  the  terms  of  this  agreement. 

III.  Said  Motor  Coach  Division  will  have  the 
right  to  purchase  from  first  party  any  products 
manufactured  or  handled  by  first  party,  at  first 
party's  actual  cost;  and  first  party  shall  have  the 
same  right  to  purchase  products  of  the  [78]  Motor 
Coach  Division  upon  the  same  basis,  provided  that 
no  other  department  of  the  first  party  will  attempt 
to  engage  in  the  business  conducted  by  the  Motor 
Coach  Division  and  the  Motor  Coach  Division  will 
not  engage  in  any  other  business  conducted  by  the 
first  party.  The  Motor  Coach  Division  may  engage 
in  the  business  of  manufacturing  and  selling  all 
types  of  passenger  and  commercial  bodies  for  use 
in  the  transportation  of  passengers  and  freight 
upon  all  types  of  automobiles,  trucks  and  trackless 
trolleys,  and  said  Motor  Coach  Division  may  engage 
in  the  business  of  manufacturing  and/or  assembling 
complete  transportation  units  for  the  above  pur- 
poses, except  railroad  trucks  or  logging  trailers, 
during  the  life  of  this  agreement.  First  party,  its 
officers  executing  this  agreement,  and  each  of  them, 
shall  not  be  permitted  to  directly  or  indirectly  own, 
operate,  lease,  conduct  or  have  any  interest  in,  or 
directly  or  indirectly  work  for,  aid  or  assist  any 
person,  firm,  corporation  or  organization  engaging 
in  any  business  similar  to  the  business  of  the  Motor 
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Coach  Division,  in  the  States  of  Washington,  Ore- 
gon, Idaho,  Montana  and  California  while  the 
second  parties,  or  either  of  them,  during  the  life 
of  this  agreement,  remain  in  the  employ  of  first 
party. 

IV.  The  Motor  Coach  Division,  until  April  1, 
1939,  will  furnish,  at  actual  cost,  guaranteed  service 
upon  all  bodies  sold  by  first  party  prior  to  October 
1,  1938,  and  said  cost  will  not  be  charged  against 
any  profits  computed  under  this  agreement,  and  it 
will,  until  April  1,  1939,  furnish  at  actual  cost  guar- 
anteed service  upon  all  bodies  sold  by  third  party 
prior  to  October  1,  1938,  and  second  parties  will 
reimburse  first  party  for  cost  of  service  on  bodies 
so  sold  by  third  paHy.  No  reserve  shall  be  created 
or  held  back  in  the  determination  or  distribution 
of  profits  for  service  to  be  thereafter  furnished  to 
purchasers  upon  bodies  or  transportation  units 
sold  by  said  Motor  Coach  Division.  [79] 

V.  As  a  part  of  the  consideration  of  this  agree- 
ment, first  party  agrees  that  said  Motor  Coach 
Division  will  purchase,  for  cash,  from  third  party, 
at  the  then  current  market  prices,  f .  o.  b.  Renton, 
Washington,  all  materials  needed  by  said  Motor 
Coach  Division  from  time  to  time,  until  the  ma- 
terial inventory  of  the  Tricoach  Corporation  on 
hand  at  the  time  said  Company  discontinues  doing 
business  has  been  exhausted.  It  is  further  agreed 
that  third  party  may  move  said  inventory  to  first 
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party's  })lant  at  Renton,  Washington,  and  that  first 
party  will  furnish  suitable  storage  space  for  the 
same,  without  charge  to  second  or  third  parties  or 
to  said  Motor  Coach  Division.  Third  party  will 
carry  insurance  on  said  property,  at  its  own  ex- 
pense. Whenever  practicable,  materials  from  this 
inventory  shall  be  used  in  preference  to  other  ma- 
terials purchased  from  the  outside.  Third  party 
may,  at  its  option,  sell  said  materials  to  others. 

VI.  Each  of  second  parties  agrees  to  furnish 
himself  with  a  serviceable  automobile  to  be  used 
by  him  in  the  business  of  said  Motor  Coach  Division 
and  in  going  to  and  from  said  place  of  business. 
Said  Motor  Coach  Division  shall  pay  for  all  repairs, 
tires  and  upkeep  upon  said  automobiles,  gasoline 
and  oil,  license,  taxes,  adequate  fire,  theft,  property 
damage  and  public  liability  insurance,  while  said 
automobiles  are  being  used  in  the  business  of  said 
Motor  Coach  Division  and  for  the  reasonable  per- 
sonal use  of  said  parties.  No  charges  shall  be  made 
against  said  Motor  Coach  Division  for  depreciation 
or  replacement  of  said  automobiles. 

VII.  Second  parties,  and  each  of  them,  hereby 
agree  to  work  in  the  employ  of  the  first  party  in 
managing  the  operations  of  said  Motor  Coach  Divi- 
sion for  7%  years  from  October  1,  1938,  and  each 
agrees  to  devote  all  of  his  employable  time  and 
attention,  during  usual  business  hours  during  the 
period  of   such   emplojmient,   [80]   to   the   mainte- 
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nance,  promotion  and  advancement  of  the  business 
of  said  Motor  Coach  Division. 

VIII.  Each  of  said  second  parties  hereby  agrees 
that  he  will  not,  directly  or  indirectly,  own,  oper- 
ate, lease,  conduct  or  have  any  interest  in  any 
automobile,  bus  or  coach  body  manufacturing  or 
selling  business  in  the  States  of  Washington,  Ore- 
gon, Idaho,  Montana  or  California  while  he  remains 
in  the  employ  of  the  Motor  Coach  Division  and 
agrees  that  he  will  not,  during  said  period,  directly 
or  indirectly,  work  for,  aid  or  assist  any  person, 
firm,  corporation  or  organization  engaging  in  any 
such  business  in  said  states,  in  competition  with 
the  business  of  said  Motor  Coach  Division.  Second 
parties  may  resell  or  assist  third  party  in  the 
resale  of  any  units  heretofore  sold  by  the  third 
party  which  it  may  become  necessary  for  second 
parties  or  third  party  to  repossess. 

IX.  It  is  understood  and  agreed  that  first  party 
is  not  in  any  mamier  assuming  or  obligating  itself 
to  pay  any  of  the  debts,  liabilities  or  obligations  of 
second  or  third  parties  and  that  there  is  no  part- 
nership or  joint  venture  relationship  between  the 
parties. 

X.  It  is  agreed  that  in  the  event  that  either 
Robert  L.  Newell  or  Richard  B.  Newell  defaults 
in  the  performance  of  any  covenant  or  agreement 
herein  contained  and  such  default  shall  continue 
for  a  period  of  thirty   (30)    days  after  notice,  in 
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writins:,  from  first  party  to  the  person  in  default, 
the  damages  which  would  be  suffered  by  the  first 
party  by  reason  of  such  breach  would  be  uncertain 
and  difficult  of  proof  and  that,  therefore,  the  parties 
hereto  agree  that  in  said  event  the  person  in  default 
shall  waive  his  right  to  receive  said  one-sixth  (1/6) 
of  any  profits  which  are  earned  by  the  Motor  Coach 
Division  subsequent  to  the  time  of  such  [81]  breach 
and  shall  pay  first  party  the  sum  of  Fifty  Dollars 
($50.00),  all  as  liquidated  damages  for  said  breach. 
Any  breach  of  this  agreement  by  either  one  of  said 
second  parties  or  by  third  or  fourth  parties  shall 
affeffct  only  the  right  of  the  party  breaching  this 
agreement  and  shall  not  adversely  affect  the  rights 
of  any  other  party  hereto.     The  breach  by  one  or 
more  of  said  persons  shall  only  affect  their  right 
to    receive    profits    earned    by    said    Motor    Coach 
Division  subsequent  to  the  time  of  any  such  breach 
and  shall  not  entitle  first  party  to  a  return  of  any 
profits   already  distributed  to   any   of  the   parties 
and  said  breach  of  contract  shall  not  prevent  the 
person  in  default  from  engaging  in  a  business  in 
competition  with  the  business  of  the  Motor  Coach 
Division.    It  is  hereby  agreed  by  the  parties  hereto 
that  at  the  termination  of  this  agreement,  whether 
by  breach  of  the  first  party  or  by  breach  of  both 
of  the  second  parties,  or  by  expiration,  said  second 
parties   shall  have  the   right  to   manufacture   the 
same  products  as  are  manufactured  by  the  Motor 
Coach  Division  during  the  term  of  this  agreement 
and  sell  the  same,  in  competition  with  first  party. 
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If  both  of  second  parties  default  in  the  performance 
of  any  covenant  or  agreement  herein  contained, 
second  parties  shall,  nevertheless,  be  entitled  to 
terminate  the  lease  of  the  personal  property  de- 
scribed in  Exhibit  "A"  and  resume  the  possession 
of  said  property. 

XI.  During  the  first  five  (5)  years  of  the  term 
of  this  contract,  first  party  agrees  to  pay  the  pre- 
miums upon  life  insurance  for  said  term  of  five 
(5)  years  on  the  life  of  each  of  said  second  parties, 
in  the  sum  of  Thirty-two  Thousand  Five  Hundred. 
Dollars  ($32,500.00)  each;  that  said  term  insurance 
shall  be  in  such  form  and  payable  to  such  persons 
as  second  parties  shall  determine.  The  death  of 
either  Robert  L.  Newell  or  Richard  B.  Newell  shall 
terminate  his  right  and  right  of  his  heirs,  personal 
[82]  representatives  and  assigns  to  receive  any  por- 
tion of  the  profits  of  the  Motor  Coach  Division 
which  shall  be  earned  after  his  death.  In  the  QYent 
that  either  Robert  L.  Newell  or  Richard  H.  Newell 
are  prevented  from  carrying  out  the  terms  of  this 
agreement  by  reason  of  any  disability,  the  same 
shall  not  constitute  a  breach  of  this  agreement  but 
in  said  event  the  said  party  under  disability  shall 
forfeit  his  right  to  his  minimum  salary  in  the  sum 
of  $250.00  per  month,  but  shall  not  forfeit  his  right 
to  his  share  of  the  profits  of  said  Motor  Coach 
Division,  as  herein  provided.  The  premiums  on 
the  life  insurance  herein  described  shall  be  charged 
to  the  expense  of  operating  the  Motor  Coach  Divi- 
sion. 
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XII.  The  profits  of  the  Motor  Coach  Division 
which  accrue  after  October  1,  1938,  determined  in 
the  manner  herein  set  forth,  after  the  deduction 
of  all  prior  years'  losses,  shall  be  distributed  as 
follows:  The  profits  for  three  months  ending 
December  31,  1938,  on  March  1,  1939;  the  profits 
for  each  calendar  year  thereafter,  less  all  prior 
years'  losses,  on  or  before  March  1st  of  the  next 
succeedini^'  year.  Distribution  of  all  profits  for  the 
first  three  months  of  1946,  less  losses  not  already 
deducted,  shall  be  made  on  or  before  the  1st  day 
of  June,  1946;  any  profits  which,  according  to  the 
terms  of  this  agreement,  shall  have  accrued  or  shall 
have  been  distributed  to  the  second  parties  shall 
not  be  diminished  or  affected  by  subsequent  years' 
losses  and  second  parties  shall  be  entitled  to  receive 
and  retain  all  profits  which  have  accrued  or  which 
shall  have  been  distributed  irrespective  of  any 
losses  that  may  be  incurred  subsequent  to  the  ac- 
crual or  the  distribution  of  such  profits. 

XIII.  It  is  agreed  that  in  the  event  first  party 
defaults  in  the  performance  of  any  covenant  or 
agreement  herein  contained  and  such  default  shall 
continue  for  a  period  of  thirty  (30)  days  after 
notice  in  writing  from  the  second  parties  to  the 
[83]  first  party,  the  damages  which  would  be  suf- 
fered by  the  second  parties  by  reason  of  such  breach 
would  be  uncertain  and  difficult  of  proof;  that 
therefore,  the  parties  hereto  agree  that  the  first 
party  will  pay  to  the  second  parties,  as  liquidated 
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damages  for  said  breach,  the  sum  of  $20,000.00, 
plus  one-third  of  the  profits  earned  by  the  Motor 
Coach  Division  for  a  period  of  twelve  (12)  months 
after  the  date  of  said  breach.  In  said  event  the 
lease  by  the  second  parties  to  the  first  party  of  all 
of  the  machinery,  tools  and  equipment  listed  on 
the  inventory  attached  hereto  and  marked  Exhibit 
''A''  shall  cease  and  determine  and  second  parties 
shall  be  entitled  to  the  immediate  possession  of 
the  property  so  leased.  It  is  agreed  that  in  the' 
event  first  party  defaults  in  the  performance  of 
any  covenant  or  agreement  herein  contained  for 
the  benefit  of  only  one  of  second  parties  and  such 
default  shall  continue  for  a  period  of  thirty  (30) 
days  after  notice  in  writing  from  said  second  party 
to  first  party,  the  damage  which  would  be  suffered 
by  the  said  second  party  by  reason  of  such  breach 
Avould  be  uncertain  and  difficult  of  proof.  That 
therefore  the  parties  hereto  agree  that  the  first 
party  will  pay  to  the  said  second  party  as  liqui- 
dated damages  for  said  breach  the  sum  of  $10,000.00, 
plus  one-sixth  (1/6)  of  the  profits  earned  by  the 
Motor  Coach  Division  for  a  period  of  twelve  (12) 
months  after  the  date  of  said  breach.  It  is  agreed 
that  in  the  event  of  any  such  breach  by  first  party, 
the  second  party  or  parties  against  whom  the  con- 
tract has  been  breached  may  immediately  there- 
after engage  in  business  in  competition  with  said 
Motor  Coach  Division  and  his  or  their  actions  in 
so  doing  shall  not  affect  his  or  their  right  to  receive 
the  share  of  profits  of  said  Motor  Coach  Division 
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hereinabove  provided  for  during  the  twelve    (12) 
months  following  the  date  of  any  such  breach. 

XIV.  First  Party  shall  furnish  to  each  of  the 
second  parties  a  monthly  operating  statement  show- 
ing the  profits  and /or  losses  of  the  Motor  Coach 
Division,  computed  in  accordance  with  the  terms 
of  this  agreement. 

XV.  Second  parties,  their  agents,  attorneys  or 
accountants,  [84]  shall  have  complete  access  to  the 
books  and  records  of  the  first  party  relating  to 
the  operations  of  the  Motor  Coach  Division  at  all 
times  during  regular  business  hours  and  shall  be 
permitted  to  make  copies  of  any  entries  upon  said 
books  or  records. 

XVI.  All  profits  earned  by  the  Motor  Coach 
Division  after  October  1,  1938,  on  bodies  or  trans- 
portation units  completed  or  sold  after  said  date 
shall  be  distributed  to  the  parties  hereto  in  the 
same  manner  as  if  the  construction  of  said  bodies 
or  transportation  units  had  been  begun  after  Octo- 
ber 1,  1938.  In  consideration  of  the  agreement  in 
this  paragraph  contained,  third  party  agrees  that 
all  orders  obtained  by  it  for  bodies  or  transporta- 
tion units  subsequent  to  the  date  of  this  agreement 
shall  be  filled  by  the  first  party  and  all  bodies  or 
transportation  miits  for  which  orders  are  obtained 
after  the  date  of  this  agreement  shall  be  constructed 
in  the  plant  of  the  Motor  Coach  Division  of  first 
party. 

XVII.  In  consideration  of  the  promises  of  first 
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party  herein  contained  for  the  benefit  of  second, 
third  and  fourth  parties,  each  of  the  third  and 
fourth  parties  hereby  agrees  that  he  or  it  will  not, 
directly  or  indirectly,  own,  operate,  lease,  conduct 
or  have  any  interest  in  any  automobile,  bus  or  coach 
body  manufacturing  or  selling  business  in  the  States 
of  Washington,  Oregon,  Idaho  or  Montana  during 
the  life  of  this  agreement,  except  that  fourth  party 
may  retain  his  present  interest  in  the  Yost  Auto 
Company,  and  agrees  that  he  or  it  will  not,  during 
said  period,  directly  or  indirectly,  work  for,  aid 
or  assist  any  person,  firm,  corporation  or  organiza- 
tion engaging  in  any  such  business,  except  as  above 
provided,  in  said  states,  in  competititon  with  the 
business  of  said  Motor  Coach  Division. 

XVIII.  Third  party  has  leased  to  second  parties 
all  of  the  property  shown  on  Exhibit  ^'A"  attached 
hereto,  for  a  period  of  seven  and  one-half  (7%) 
years  from  October  1,  1938,  at  a  monthly  rental  of 
One  Hundred  Dollars  ($100.00)  per  month.  If  the 
second  parties  defaidt  in  making  any  payment  to 
the  third  party  which  may  be  due  under  the  terms 
of  the  lease  between  the  second  and  third  parties, 
the  third  party  agrees  to  notify  first  party,  in 
writing,  [85]  of  said  default,  and  first  party  shall 
have  a  period  of  thirty  (30)  days  after  said  notice 
to  make  good  said  default.  Any  siuns  expended 
by  first  party  in  making  good  the  defaults  of  the 
second  parties  in  their  obligations  under  said  lease 
shall  be  paid  by  the  second  parties  to  the  first 
party,  on  demand. 
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XIX.  Second  parties  warrant  that  the  first 
party,  as  long  as  it  complies  with  the  terms  of  this 
agreement,  will  not  be  disturbed  in  the  peaceable 
possession  and  use  of  the  personal  property  de- 
scribed in  Exhibit  ''A^'  hereto  attached  during  the 
term  of  the  lease  provided  for  herein  by  any  person 
or  persons  lawfully  claiming  a  right  in  said  per- 
sonal property. 

XX.  It  is  agreed  by  the  parties  hereto  that 
honest  errors  in  judgment  made  by  second  parties 
shall  not  constitute  a  breach  of  this  agreement  by 
said  second  parties. 

XXI.  It  is  understood  and  agreed  that  the 
parties  hereto  contemplate  that  the  business  of  said 
Motor  Coach  Division  shall  be  operated  for  a  period 
of  iy2  years  from  October  1,  1938.  How^ever,  in 
the  event  for  any  reason  the  first  party  shall  decide 
to  discontinue  the  business  of  the  Motor  Coach 
Division,  such  a  discontinuance  of  said  business 
shall  not  constitute  a  breach  of  this  agreement  by 
first  party.  In  the  event  first  party  does  discon- 
tinue the  business  of  said  Motor  Coach  Division, 
first  party  shall  give  a  written  notice  of  thirty  days 
to  the  second  party  of  such  discontinuance.  First 
party  and  its  officers  executing  this  agreement  shall 
not  own,  operate,  lease,  conduct  or  have  any  inter- 
est in  or  directly  or  indirectly  work  for,  aid  or 
assist  any  person,  firm,  corporation  or  organization 
engaging  in  any  business  similar  too  the  business 
of  the  Motor  Coach  Division  in  the  States  of  Wash- 
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ington,  Oregon,  Idaho,  Montana  and  California  for 
a  period  of  seven  and  one-half  (71/2)  years  from 
the  date  said  business  is  discontinued  and  any 
breach  of  the  foregoing  provision  shall  constitute 
a  breach  of  this  contract  and  entitle  second  parties 
to  liquidated  damages  herein  provided  for.  [86]  If, 
within  thirty  (30)  days  from  the  date  said  busi- 
ness has  been  discontinued,  first  party  receives  an 
acceptable  bona  fide  offer  for  any  part  of  the  equip- 
ment, machinery,  tools,  dies,  patterns,  inventory 
of  work  in  progress  of  said  Motor  Coach  Division, 
it  shall  first  tender  to  second  parties  the  right  to 
purchase  the  property  for  which  an  offer  has  been 
received,  at  the  same  price  and  upon  the  same  terms 
for  which  said  offer  has  been  received,  and  the 
second  parties  shall  have  a  period  of  ten  (10)  days 
after  said  tender  with  in  which  to  purchase  said 
property  for  which  an  offer  has  been  received. 
Thereafter,  and  for  a  period  of  two  (2)  years,  if 
first  party  receives  an  acceptable  bona  fide  offer 
for  any  part  of  said  property,  it  shall  tender  to 
second  parties  the  right  to  purchase  said  property 
at  the  same  price  and  upon  the  same  terms  included 
in  said  offer  and  second  parties  shall  have  a  period 
of  48  hours,  exclusive  of  Sundays  and  holidays, 
within  which  to  purchase  the  same  at  said  price 
and  upon  said  terms. 

XXII.  It  is  imderstood  and  agreed  that  the 
parties  hereto  contemplate  that  the  business  of  said 
Motor  Coach  Division  shall  ])e  oy^erated  for  a  period 
of  7%  years  from  October  1,  1938.    However,  in  the 
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Exhibit  No.  7 — (Continued) 
event  for  any  reason  the  first  party  shall  decide  to 
sell  the  properties  of  said  Motor  Coach  Division 
that  a  bona  fide  sale  by  first  party  at  any  time 
during  the  life  of  this  agreement  shall  not  consti- 
tute a  breach  hereof.  In  the  event  of  any  such 
sale,  first  party  will  pay  to  second  parties  one-third 
of  the  amount  by  which  the  proceeds  of  any  such 
sale  of  said  properties  of  the  Motor  Coach  Division 
exceed  the  depreciated  value  of  the  physical  prop- 
erties sold,  as  the  same  are  carried  upon  the  books 
of  first  party.  It  is  further  agreed  that  in  the 
event  first  party  receives  a  bona  fide  offer  for  the 
properties  of  the  Motor  Coach  Division  which  first 
party  is  willing  to  accept,  it  shall  first  tender  to 
second  parties  the  right  to  purchase  said  properties 
for  the  same  price  and  upon  the  same  terms  con- 
tained in  said  offer,  less  the  portion  of  the  sale 
price  which  second  parties  would  be  entitled  [87] 
to  receive  in  case  sale  were  made  to, a  third  party, 
and  second  parties  shall  have  a  period  of  ten  (10) 
days  after  said  tender  within  which  to  purchase 
said  property  for  said  price  and  upon  said  terms. 

In  Witness  Whereof  the  second  and  fourth 
parties  have  hereunto  set  their  hands,  and  the  first 
and  third  parties  have  caused  these  presents  to  be 
executed  by  their  respective  officers  thereunto  duly 
authorized  and  their  respective  corporate  seals  to 
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be  hereunto  affixed,  this  day  and  year  first  herein- 

above written. 

[Seal] 

PACIFIC    CAR    AND    FOUN 

DRY  COMPANY 

(signed) 

By  PAUL  PIGOTT 

President. 

(signed) 

By  H.  N.  CURD 

Vice  President. 

(signed) 

By  WM.  PIGOTT,  Jr. 

Secretary-Treasurer. 

First  Party. 

(signed) 

ROBERT  L.  NEWELL 

(signed) 

RICHARD  B.  NEWELL 

Second  Parties. 

[Seal] 

TRICOACH  CORPORATION 

(signed) 

By  ROBERT  L.  NEWELL 

President. 

[Seal] 

(signed) 

By  GEO.  W.  YOST 

Secretary. 

Third  Party. 

(signed) 

GEO.  W.  YOST 

Fourth  Party.  [88] 

EXHIBIT  NO.  8 

(Copy) 

This  Agreement  entered  into  at  Seattle,  Wash- 
ington, this  3rd  day  of  August  1938,  by  and  between 
Robert  L.  Newell,  of  Seattle,  Washington,  herein- 
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after  designated  first  party,  and  George  W.  Yost, 
of  Edmonds,  Washington,  hereinafter  designated 
second  party,  Witnesseth: 

In  Consideration  that  the  second  party  shall  con- 
sent to  and  enter  into  a  certain  contract  between 
the  Pacific  Car  and  Foundry  Company,  a  corpora- 
tion, the  Tricoach  Corporation,  a  corporation,  et  al, 
copy  of  which  is  attached  here  to  and  marked  ' '  Ex- 
hibit A,"  and  shall,  on  or  before  December  31,  1938, 
advance  to  first  party  the  sum  of  Forty-one  Hun- 
dred Eighty-seven  83/100  ($4,187.83)  Dollars,  with- 
out interest,  to  be  used  by  first  party  for  the  pur- 
pose of  acquiring  joint  ownership  of  the  machinery 
and  equipment  to  be  sub-leased  to  the  Pacific  Car 
and  Foundry  Company  as  set  forth  in  Exhibit  "A" 
attached,  the  first  2:>arty  hereby  agrees  to  pay  unto 
second  party  an  amount  equivalent  to; — 

one-third  (1/3)  of  all  compensation,  or  dam- 
ages in  lieu  thereof,  not  in  excess  of  Thirty- 
seven  Thousand  Five  Hundred  Dollars  ($37,- 
500.00),  said  first  party  shall  receive  or  be 
entitled  to  receive  from  the  Pacific  Car  and 
Foundry  Company  by  reason  of  said  contract 
as  set  forth  in  Exhibit  "A"  attached,  exclusive 
of  the  minimum  salary  of  $250.00  per  month 
and  rental  income  separately  set  forth  in  said 
contract. 

Payments  to  be  made  within  three  (3)  days  after 
first  party  shall  receive  an  accounting  and  settle- 
ment of  his  adjusted  bonus  compensation  from  the 
Pacific  Car  and  Foundry  Company  for  each  re- 
spective calendar  year  or  fractional  period. 


106  George  W.  Yost  vs. 

It  is  understood  and  agreed  that  the  amount  to 
be  paid  by  first  party  to  second  party  by  reason 
of  the  aforesaid  adjusted  bonus  compensation 
earned  by  first  party  subsequent  to  December  31, 
1941,  shall  not  exceed  the  difference  (if  any)  be- 
tween; (a)  the  amount  theretofore  paid  or  so  much 
thereof  not  in  excess  of  Seventy-five  Hundred  Dol- 
lars ($7,500.00),  and  (b)  Seventy-five  Hundred 
Dollars  ($7,500.00). 

In  event  any  part  or  all  of  the  machinery  and 
equipment  described  in  Exhibit  "A"  attached  shall 
be  sold  by  first  party  and  his  associate,  one-fourth 
(^4:)  of  the  net  proceeds  derived  from  said  sale 
shall  be  [89]  thereupon  paid  to  the  second  party 
and  applied  in  liquidation  of  the  aforesaid  loan  of 
$4,187.83.  It  is  understood  and  agreed  that  one- 
half  (%)  of  all  other  payments  made  by  first  party 
to  second  party  pursuant  to  this  agreement  are  to 
be  applied  in  liquidation  of  said  loan  until  it  shall 
be  paid  in  full. 

In  event  first  party  shall  terminate  his  employ- 
ment with  the  Pacific  Car  and  Foundry  Company, 
Motor  Coach  Division,  either  voluntary  or  by  reason 
of  death,  the  unpaid  balance,  if  any,  of  said  loan 
shall  become  immediately  due  and  payable ;  however, 
said  first  party,  his  heirs,  assigns,  or  legal  repre- 
sentatives, shall  have  the  option  to  assign  an  undi- 
vided one-fourth  (14)  interest  in  the  machinery  and 
equipment  described  in  Exhibit  ''A"  attached  to- 
gether with  the  proportionate  share  of  rental  in- 
come to  be  subsequently  earned,  to  said  second 
party,   his  heirs,   assigns   or  legal  representatives. 
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in  full  satisfaction  of  the  unpaid  balance  then  due 
on  said  loan.  Said  option  shall  become  null  and 
void  if  not  exercised  within  thirty  days  after  the 
termination  of  employment  by  first  party  or  within 
such  extended  period  as  may  be  granted  by  second 
party. 

In  event  said  first  party  shall  continue  in  the 
employ  of  the  Pacific  Car  and  Foundry  Company, 
Motor  Coach  Division,  for  the  full  term  of  seven 
and  one-half  (71A)  years  from  October  1,  1938,  and 
shall  fully  perform  all  of  the  covenants  set  forth 
herein,  the  second  party  hereby  agrees  to  waive, 
cancel,  and  forgive  any  unpaid  balance  of  the  afore- 
said loan  in  the  amount  of  $4,187.83. 

In  Witness  Whereof  the  parties  have  hereunto 
subscribed   their   names,   in   duplicate,    at    Seattle, 
Washington,  this  day  and  year  first  above  written. 
ROBERT  L.  NEWELL 

First  Party. 
GEO.  W.  YOST 
Second  Party. 

In  Presence  of: 

PAUL  R.  STROUT 

Exhibit  "A"  attached  is  Agreement,  dated  Au- 
gust 3,  1938,  by  and  between  Pacific  Car  and 
Foundry  Company,  a  Washington  corporation. 
First  Party;  Robert  L.  Newell  and  Richard  B. 
Newel],  Second  Parties;  Tricoach  Corporation,  a 
Washington  corporation.  Third  Party;  and  George 
Yost,  Fourth  Party.  [91] 
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EXHIBIT  NO.  9 

(Copy) 

This  Agreement  entered  into  at  Seattle,  Wash- 
ington, this  3rd  day  of  August  1938,  by  and  between 
Richard  B.  Newell,  of  Seattle,  Washington,  herein- 
after designated  first  party,  and  George  W.  Yost, 
of  Edmonds,  Washington,  hereinafter  designated 
second  party,  Witnesseth:  . 

In  Consideration  that  the  second  party  shall  con- 
sent to  and  enter  into  a  certain  contract  between 
the  Pacific  Car  and  Foundry  Company,  a  corpora- 
tion, the  Tricoach  Corporation,  a  corporation,  et  al, 
copy  of  which  is  attached  hereto  and  marked  "Ex- 
hibit A,"  and  shall,  on  before  December  31,  1938, 
advance  to  first  party  the  sum  of  Forty-one  Hun- 
dred Eighty-seven  83/100  ($4,187.83)  Dollars,  with- 
out interest,  to  be  used  by  first  party  for  the 
purpose  of  acquiring  joint  ownership  of  the  ma- 
chinery and  equipment  to  be  sub-leased  to  the 
Pacific  Car  and  Foundry  Company  as  set  forth  in 
Exhibit  "A"  attached,  the  first  party  hereby  agrees 
to  pay  unto  second  party  an  amount  equivalent 
to:— 

one-third  (1/3)  of  all  compensation,  or  dam- 
ages in  lieu  thereof,  not  in  excess  of  Thirty- 
seven  Thousand  Five  Hundred  Dollars  ($37,- 
500.00),  said  first  party  shall  receive  or  be 
entitled  to  receive  from  the  Pacific  Car  and 
Foundry  Company  by  reason  of  said  contract 
as  set  forth  in  Exhibit  "A"  attached,  exclusive 
of  the  minimum  salary  of  $250.00  per  month 
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and  rental  income  separately  set  forth  in  said 
contract. 

Payments  to  be  made  within  three  (3)  days  after 
first  party  shall  receive  an  accoimtin,^  and  settle- 
ment of  his  adjusted  bonus  compensation  from  the 
Pacific  Car  and  Foundry  Company  for  each  re- 
spective calendar  year  or  fractional  period. 

It  is  understood  and  agreed  that  the  amount  to 
be  paid  by  first  party  to  second  party  by  reason 
of  the  aforesaid  adjusted  bonus  compensation 
earned  by  first  party  subsequent  to  December  31, 
1941,  shall  not  exceed  the  difference  (if  any)  be- 
tween; (a)  the  amount  theretofore  paid  or  so  much 
thereof  not  in  excess  of  Seventy-five  Hundred 
Dollars  ($7,500.00),  and  (b)  Seventy-five  Hundred 
Dollars  ($7,500.00). 

In  event  any  part  or  all  of  the  machinery  and 
equipment  described  in  Exhibit  "A"  attached  shall 
be  sold  by  first  party  and  his  associate,  one-fourth 
(V4.)  of  the  net  proceeds  derived  from  said  sale 
shall  be  [92]  thereupon  paid  to  the  second  party 
and  applied  in  liquidation  of  the  aforesaid  loan 
of  $4,187.83.  It  is  understood  and  agreed  that  one- 
half  (V2)  of  all  other  payments  made  by  first  party 
to  second  party  pursuant  to  this  agreement  are  to 
be  applied  in  liquidation  of  said  loan  until  it  shall 
be  paid  in  full. 

In  event  first  party  shall  terminate  his  employ- 
ment with  the  Pacific  Car  and  Foundry  Company, 
Motor  Coach  Division,  either  voluntary  or  by  reason 
of  death,  the  unpaid  balance,  if  any,  of  said  loan 
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shall  become  immediately  due  and  payable;  how- 
ever, said  first  party,  his  heirs,  assigns,  or  legal 
representatives,  shall  have  the  option  to  assign  an 
undivided  one-fourth  (14)  interest  in  the  machin- 
ery and  equipment  described  in  Exhibit  *'A"  at- 
tached together  with  the  proportionate  share  of 
rental  income  to  be  subsequently  earned,  to  said 
second  party,  his  heirs,  assigns  or  legal  representa- 
tives, in  full  satisfaction  of  the  unpaid  balance  then 
due  on  said  loan.  Said  option  shall  become  null 
and  void  if  not  exercised  within  thirty  days  after 
the  termination  of  employment  by  first  party  or 
wdthin  such  extended  period  as  may  be  granted 
by  second  party. 

In  event  said  first  party  shall  continue  in  the 
employ  of  the  Pacific  Car  and  Foundry  Company, 
Motor  Coach  Division,  for  the  full  term  of  seven 
and  one-half  (V2)  years  from  October  1,  1938,  and 
shall  fully  perform  all  of  the  covenants  set  forth 
herem,  the  second  party  hereby  agrees  to  waive, 
cancel,  and  forgive  any  unpaid  balance  of  the  afore- 
said loan  in  the  amount  of  $4,187.83. 

In  Witness  Whereof  the  parties  have  hereunto 
subscribed   their   names,   in   duplicate,   at    Seattle, 
Washington,  this  day  and  year  first  above  written. 
RICHARD  B.  NEWELL 

First  Party. 
GEO.  W.  YOST 
Second  Party. 
In  Presence  of: 

PAUL  R.  STROUT 
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Exhibit  '*A"  attached  is  Agreement,  dated  Au- 
gust 3,  1938,  by  and  between  Pacific  Car  and 
Foundry  Company,  a  Washington  corporation, 
First  Party;  Robert  L.  Newell  and  Richard  B. 
Newell,  Second  parties;  Tricoach  Corporation,  a 
Washington  corporation,  Third  Party;  and  George 
Yost,  Fourth  Party.  [94] 

EXHIBIT  NO.  10 

(Copy) 

RECORD  OF  MINUTES,  SPECIAL  JOINT 
MEETING  OF  STOCKHOLDERS  AND 
DIRECTORS 

Pursuant  to  call  of  the  president,  the  stock- 
holders and  directors  of  the  Tricoach  Corporation 
assembled  in  special  joint  session  at  the  office  of 
the  corporation  at  7:00  P.  M.,  on  August  2,  1938. 

All  stockholders  and  directors  were  present. 

The  president  stated  the  meeting  had  been  called 
for  the  purpose  of  taking  formal  action  in  regard 
to  moving  the  corporation's  place  of  business  else- 
where or  suspending  operations;  the  matter  having 
been  under  consideration  for  several  weeks. 

After  lengthy  discussion  the  following  resolution 
was  introduced  and  unanimously  adopted: 

"Whereas;  the  headquarters  building  of  the  Tri- 
coach corporation,  at  703  Sixth  Avenue  North, 
Seattle,  Washington,  has  been  inadequate  to  prop- 
erly house  the  corporation's  manufacturing  activi- 
ties, it  being  necessary  to  rent  additional  space  in 
other  buildings  in  order  to  relieve  the  overcrowded 
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conditions ;  insufficient  space  in  which  to  place  tools 
and  equipment,  work  under  construction,  and  for 
employees  to  perform  their  respective  duties,  has 
caused  general  inefficiency  in  direct  labor  produc- 
tion and  an  unwarranted  increase  in  overhead 
expenses  in  ratio  to  productive  man  hours;  making- 
continued  occupancy  of  the  present  quarters  un- 
profitable; and 

"Whereas;  the  present  general  business  condi- 
tions, labor  unrest,  excessive  taxation,  govern- 
mental, regulation  and  interference  with  manufac- 
turing operations,  etc.,  discourage  the  reestablish- 
ment  of  operations  in  another  location;  and 

"Whereas;  Robert  L.  Newell,  and  Richard  B. 
Newell,  who  have  heretofore  been  in  active  man- 
agement of  the  corporation's  affairs,  have  an  op- 
portunity to  enter  the  emj^loy  of  the  Pacific  Car 
and  Foundr}^  Co.,  Motor  Coach  Division,  and  receive 
greater  compensation  than  can  be  expected  from 
continued  operation  of  the  Tricoach  Corporation; 
and  have  arranged  with  their  prospective  employer 
to  use  all  manufacturing  machinery  and  equipment 
on  a  rental  basis  and  to  bear  all  cost  of  removing 
same  from  its  present  location,  and  to  i^urchase 
whatever  materials  and  supplies  as  may  be  on  hand 
October  1,  1938,  at  current  market  prices  when 
required,  so  that  no  unusual  expenses  or  losses  may 
be  incurred  by  Tricoach  Corporation  by  reason  of 
suspending  operations ; 

Now  Therefore  Be  It  Resolved ;  that  the  Tricoach 
Corporation  suspend  manufacturing  operations  on 
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or  about  October  1,  1938,  and  that  the  officers  of  the 
corporation  be  hereby  authorized;  [95] 

(1).     To  gradually  liquidate  its  affairs;  and 

(2).  To  enter  into  an  agreement  with  the  Pacific 
Car  and  Foundry  Co.,  in  consideration  that  they 
remove  the  manufacturing  machinery  and  equip- 
ment from  the  premises  where  now^  in  operation, 
and  purchase  materials  and  supplies  at  current 
market  prices  when  required,  to  refrain  from  re- 
establishing manufacturing  and  selling  operations 
in  competition  with  their  products  in  the  states  of 
Washington,  Oregon,  Montana,  and  Idaho,  for  a 
period  not  in  excess  of  ten  years ;  and 

(3).  To  enter  into  a  lease  agreement  with  Rich- 
ard B.  Newell  and  Robert  L.  Newell,  for  use  of  the 
corporation's  manufacturing  machinery  and  equip- 
ment for  not  to  exceed  a  ten  year  period,  at  a 
rental  rate  of  $100.00  per  month;  said  lease  to 
contain  an  option  whereby  the  machinery  and 
equipment  may  be  purchased  by  Messrs:  Richard 
B.  Newell  and  Robert  L.  Newell  for  a  cash  con- 
sideration equivalent  to  its  book  value  (cost  minus 
accrued  depreciation)  if  exercised  on  or  before 
December  31,  1938,  in  which  case  any  rental  paid 
during  the  interim  period  shall  be  applied  in  pay- 
ment of  the  purchase  price  of  said  machinery  and 
equipment. ' ' 

Upon  motion  duly  made  and  seconded,  an  agree- 
ment dated  August  2,  1938,  signed  by  all  the  stock- 
holders of  Tricoach  Corporation,  restricting  the 
sale  and  transfer  of  shares  of  capital  stock  to  per- 
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sons  other  than  the  present  stockholders  and  mem- 
bers of  their  respective  families,  was  received  and 
ordered  filed  as  an  apiDendix  to  these  minutes. 
Upon  motion,  meeting  adjourned. 
GEO.  W.  YOST, 
Sec'y.  [96] 

(Copy) 
AGREEMENT 

This  Agreement  entered  into  at  Seattle,  Wash- 
ington, this  2  day  of  Aug.  1938,  by  and  between 
Richard  B.  Newell,  Robert  L.  Newell,  and  George 
W.  Yost,  Witnesseth: 

Whereas,  said  parties  to  this  agreement  now  own 
and  control  all  of  the  capital  stock  of  the  Tricoach 
Corporation,  a  Washington  corporation,  and  it  is 
of  mutual  interest  that  the  control  of  said  capital 
stock  does  not  transfer  to  any  person  or  persons 
unfriendly  to  the  remaining  stockholders,  which 
action  might  diminish  the  value  of  the  capital  stock 
retained  by  the  present  stockholders; 

Now  Therefore,  in  consideration  of  the  mutual 
benefits  to  each  party  to  this  agreement,  each  party 
covenants  with  the  other  parties  that  he,  or  his 
heirs,  assigns,  and  successors,  will  not  sell  or  assign 
his  capital  stock  in  the  Tricoach  Corporation  or 
any  part  thereof,  to  any  person  or  persons  other 
than  his  wife  or  children,  or  to  any  firm  or  coi'- 
poration,  without  first  giving  notice  in  wTiting  to 
all  other  stockholders;  such  notice  to  contain  the 
name    of   the    proposed    assignee,    the    number   of 
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shares  to  be  transferred,  the  price  per  share,  and 
the  terms  of  sale,  and  shall  stipulate  that  such 
other  stockholders,  individually  or  collectively,  may, 
within  ten  days  from  the  date  such  notice  is  re- 
ceived, kSundays  and  holidays  excluded,  purchase 
said  shares  at  the  same  price  and  upon  the  same 
terms  set  forth  in  such  notice. 

In  Witness  Whereof,  the  names  of  the  respective 
parties  are  subscribed  hereunder,  in  triplicate,  at 
Seattle,  Washington,  the  day  and  year  first  above 
written. 

GEO.  W.  YOST 
RICHARD  B.  NEWELL 
ROBERT  L.  NEWELL 

In  presence  of: 

PAUL  R.  STROUT. 


(Copy) 

Seattle,  Washington,  June  26,  1940. 

Tricoach  Corporation, 
Seattle,  Washington. 

Greetings : 

Please  pay  to  Tricoach  Sales  Co.,  the  sum  of 
Fifty  Thousand  Dollars  ($50,000.00)  and  charge 
the  accounts  of  the  undersigned  in  the  following 
manner : 
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Richard  B.  Newell  (241/2%)   $12,250.00 

Robert  L.  Newell  (241/0%)   12,250.00 

Geo.  W.  Yost  (49%)    25,500.00 

Respectfully, 

ROBERT  L.  NEWELL 
RICHARD  B.  NEWELL 
GEO.  W.  YOST 

(Copy) 
RECEIPT 
Seattle,  Wash.,  June  26,  1940. 

Received  of  Tricoach  Corporation,  the  sum  of 
$25,500.00  Twenty-five  thousand  five  hundred  dol- 
lars; same  being  an  amount  equivalent  to  the  par 
value  of  all  the  capital  stock  in  asid  corporation 
owned  by  the  undersigned.  In  event  the  Tricoach 
Corporation  shall  resume  its  business  activities  the 
undersigned  hereby  agrees  to  return  the  funds  thus 
advanced;  but,  if  business  activities  are  not  re- 
sumed, the  funds  thus  advanced  shall,  upon  dis- 
solution, be  applied  in  settlement  of  any  liquidating 
dividends  that  may  be  declared. 

GEO.  W.  YOST 

Witness  : 


Certificate  Number  of 

number  shares 
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(Copy) 

RECEIPT 

Seattle,  Wash.,  June  26,  1940 

Received  of  Tricoach  Corporation,  the  sum  of 
$12,250.00  Twelve  thousand  two  hundred  fifty  dol- 
lars; same  being  an  amount  equivalent  to  the  par 
value  of  all  the  capital  stock  in  said  corporation 
owned  by  the  undersigned.  In  event  the  Tricoach 
Corporation  shall  resume  its  business  activities  the 
undersigned  hereby  agrees  to  return  the  funds  thus 
advanced;  but,  if  business  activities  are  not  re- 
sumed, the  funds  thus  advanced  shall,  upon  dis- 
solution, be  applied  in  settlement  of  any  liquidating 
dividends  that  may  be  declared. 

ROBERT  L.  NEWELL 

Witness : 


Certificate  Number  of 

number  shares 
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(Copy) 
RECEIPT 

Seattle,  Wash.,  June  26,  1940 

Received  of  Tricoach  Corporation,  the  sum  of 
$12,250.00  Twelve  thousand  two  hundred  fifty  dol- 
lars; same  being  an  amount  equivalent  to  the  par 
value  of  all  the  capital  stock  in  said  corporation 
owned  by  the  undersigned.  In  event  the  Tricoach 
Corporation  shall  resume  its  business  activities  the 
undersigned  hereby  agrees  to  return  the  funds  thus 
advanced;  but,  if  business  activities  are  not  re- 
sumed, the  funds  thus  advanced  shall,  upon  dis- 
solution, be  applied  in  settlement  of  any  liquidating 
dividends  that  may  be  declared. 

RICHARD  B.  NEWELL 

Witness : 


Certificate  Number  of 

number  shares 
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Before  the  Tax  Court  of  the  United  States 
Docket  Nos.  4969  and  4970. 
In  the  Matter  of: 

GEORGE  W.  YOST  AND  JUANITA  YOST, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Customs  Court  Room, 

Federal  Office  Building, 

Seattle,  Washington, 

November  2,  1944—9:30  a.  m. 

(Met  pursuant  to  notice) 

Before:  Arthur  J.  Mellott,  Judge. 

Appearances : 

Alfred  J.  Schweppe,  Esq.,  and  Maurice  R.  Mc- 
Micken,  Esq.,  657  Col  man  Building,  Seattle,  Wash- 
ington, appearing  on  behalf  of  the  Petitioner. 

W.  H.  Payne,  Esq.,  appearing  on  behalf  of  the 
Commissioner  of  Internal  Revenue,  Respondent. 

PROCEEDINGS 

The  Court:  We  will  call  Dockets  4969  and  4970, 
George  W.  Yost  and  Juanita  Yost. 

You  may  state  your  appearances  for  the  record? 

Mr.  Schweppe:  Alfred  J.  Schweppe,  Seattle, 
Washington,  and  Maurice  McMicken,  Seattle, 
Washington. 
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Mr.  Payne:     W.  H.  Payne  for  the  Respondent. 
The  Court:     You  may   state  your   case   for  the 
Petitioners. 

OPENING    STATEMENT    ON    BEHALF    OF 
THE    PETITIONERS 

By  Mr.  Schwefjpe. 

Mr.  Schweppe:  May  it  please  the  Court,  the 
facts  in  this  case  are  virtually  all  stipulated.  There 
will  be  some  testimony  that  will  be  offered  to  prove 
certain  facts.  I  have  here  a  stipulation  which  con- 
solidates these  cases,  because  of  the  fact  that  they 
involve  the  identical  problem,  and  also  the  stipula- 
tion of  facts,  with  leave,  however,  to  introduce  the 
best  evidence,  whatever  it  is.  I  offer  at  this  time 
the  stipulation,  and  I  have  copies  of  the  stipida- 
tion  which  have  been  signed  by  both  counsel  for 
the  Respondent  and  for  the  Petitioners. 

The  Court:  The  stipulation  may  be  filed,  and 
will  constitute  a  part  of  the  record. 

Mr.  Schweppe:  I  also  have  here  the  tax  re- 
turns for  the  years  1940  and  1941  for  George  W. 
Yost,  the  husband,  which  I  offer  at  this  time,  it 
being  agreed  with  counsel  for  [105]  the  Respondent 
that  those  tax  returns,  for  the  purpose  of  shorten- 
ing the  record,  are  identical  with  those  of  the  wife, 
Mrs.  Yost,  so  far  as  this  record  is  concerned. 

Mr.  Payne:  We  agree  to  the  stipulation,  and 
that  they  may  be  offered. 

The  Court:  The  stipulations  may  be  offered  as 
joint  exhibits  A-1  and  B-2. 
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(The  documents  referred  to  were  marked  and 
received  as  joint  Exliibits  A-1  and  B-2.) 

[Printer's  Note]:    Exhibits  A-1  and  B-2  set 
out  in  full  at  pages  152  to  160,  inclusive. 

Mr.  Payne:  Let  the  record  show  that  they  are 
the  original  returns  from  the  Respondent's  files, 
and  are  to  be  returned  to  the  Respondent  at  the 
conclusion  of  the  case. 

The  Court:    The  record  may  so  show. 

Mr.  Payne:  With  liberty  to  furnish  photostatic 
copies,  if  desired. 

Mr.  Schweppe :  We  do  not  wish  to  offer  a  great 
deal  of  evidence,  in  view  of  the  stipulation;  how- 
ever, we  wish  to  offer  a  small  amount  of  testimony, 
and  to  that  end,  so  that  the  Court  may  follow  it, 
I  will  make  a  very  brief  statement. 

The  problem  involved  is  whether  or  not  certain 
money  received  by  George  W.  Yost, — and  I  will 
endeavor  to  refer  to  him  as  the  taxpayer, — in  1940 
and  1941  constituted  a  long-term  capital  gain,  so 
that  only  50  per  cent  would  be  [106]  taken  account 
of  in  computing  the  income  tax  returns,  or  whether 
it  is,  as  contended  by  the  Respondent,  ordinary, 
income.  The  total  amount  involved  is  approxi- 
mately $2,300.  In  order  to  acquaint  the  Court  with 
the  situation  out  of  which  this  problem  arose,  I  will 
say  merely  that  between  the  years  1935  and  1938 
the  taxpayer,  George  Yost,  and  two  men  known 
as  the  Newell  brothers  owned  a  corporation  in  the 
State  of  Washington  known  as  the  Tri-Coach  Cor- 
poration.    They  were  engaged  in  the  manufacture 
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of  auto  busses,  and  that  business  under  their  man- 
agement was  a  profitable  one,  as  the  stipulation  of 
facts  shows;  Mr.  Yost  was  the  financier,  and  fur- 
nished capital  to  the  Newell  brothers  who  were 
experts  in  the  field,  one  in  auto  bus  construction 
and  design,  and  the  other  in  sales. 

In  1938  there  was  another  concern  in  Seattle 
also  engaged  in  that  business,  the  Pacific  Car  and 
Foundry  Company.  They  had  taken  over  the 
assets  of  a  previously  defunct  concern  engaged  in 
that  business  and  for  a  period  of  time  their  opera- 
tions had  not  been  very  successful.  In  1938, — 
during  the  early  part  of  the  year, — the  Pacific  Car 
and  Foundry  Company  executives  approached  Mr. 
Yost  and  the  Newell  brothers  with  a  view  of  deter- 
mining whether  or  not  an  arrangement  could  not 
be  made  either  for  the  consolidation  of  the  Tri- 
Coach  Motor  business  with  their  own,  or  for  the 
purpose  of  taking  it  over.  These  negotiations  lasted 
for  [107]  several  months.  Mr.  Yost  participated 
in  the  beginning,  but  after  that  the  negotiations 
were  participated  in  by  the  Newell  brothers.  I 
think  it  will  be  borne  out  by  the  testimony  that 
that  was  almost  always  the  case. 

The  Pacific  Car  and  Foundry  Company  were 
interested  in  getting  the  services  of  the  Newell 
brothers,  one  who  was  the  expert  in  design  and 
construction,  and  the  other  who  was  the  expert  in 
sales;  they  were  not  interested  in  getting  the  serv- 
ices of  Mr.  Yost.  At  that  time,  in  August  1938, 
three  contracts  were  executed,  which  are  a  part  of 
the  stipulation;  the  first  contract,  which  is  Exhibit 
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No.  7,  was  a  four-party  agreement  between  the 
Pacific  Car  and  Foundry  Company,  as  a  party  of 
the  first  part,  the  two  Newell  brothers  as  parties 
of  the  second  part,  the  Tri-Coach  Motor  Corpora- 
tion as  a  party  of  the  third  part,  and  George  Yost, 
the  taxpayer,  as  a  party  of  the  fourth  part.  Pur- 
suant to  the  terms  of  that  agreement,  the  trans- 
action finally  took  place,  having  in  mind  that  the 
Tri-Coach  Corporation  was  going  to  go  out  of  busi- 
ness. The  Tri-Coach  Corporation  gave  an  option 
of  all  its  physical  property  and  assets  to  the  Newell 
brothers  who,  in  turn,  leased  these  physical  assets 
to  the  Pacific  Car  and  Foundry  Company.  The 
agreement  contemplated  that  the  Newell  brothers 
were  to  go  over  to  the  Pacific  Car  and  Foundry 
Company,  Motor  Coach  Division,  for  a  period  of 
seven  and  one-half  years,  and  they  were  to  receive 
a  stipulated  compensation,  plus  six  per  cent  of  the 
profits  of  the  Motor  Coach  Division;  and  the  Tri- 
Coach  Corporation  was  to  go  out  of  business. 

At  the  time  this  transaction  was  made  in  August 
1938,  the  Tri-Coach  Corporation  was  a  very  profit- 
able business.  The  percentage  of  return  on  the 
capital  investment  was  very  large.  They  had  made 
a  large  profit  in  1936,  1937,  and  in  the  year  1938 
up  to  the  time  this  transaction  took  place. 

In  order  to  get  Mr.  Yost  to  step  out  of  this  profit- 
able business  and  to  get  him  to  consent  to  it,  which 
was  an  essential  part  of  the  agreement  upon  which 
the  Pacific  Car  and  Foundry  Company  insisted, 
Mr,  Yost  being  a  51  per  cent  stockholder  of  the 
Tri-Coach    Corporation    whose    assets    were    being 
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transferred  under  the  arrangement  I  have  recited, 
— in  order  to  get  his  consent,  the  two  Newell  broth- 
ers each  made  a  separate  contract  with  Mr.  Yost, 
which  are  Exhibits  8  and  9  attached  to  the  stipula- 
tion, in  which  they  agreed,  in  consideration  of  his 
consent  to  deal  with  the  Pacific  Car  and  Foundrj^ 
Company,  which  contemplated  the  Tri-Coach  Cor- 
poration going  out  of  business,  they  would  pay  him 
a  certain  sum  of  money.  Now,  that  sum  of  money 
was  set  up  in  Exhibits  8  and  9  as  one-third  of  the 
amount,  not  exceeding,  however,  $8,000  and  a  few 
hundred  dollars  in  each  case  which  they  would 
receive  out  of  their  one-sixth  share  of  the  profits 
that  they  were  to  receive  individually  in  excess  of 
the  $250  a  [109]  month  out  of  the  profits  of  the 
Pacific  Car  and  Foundry  Company.  In  other 
words,  at  the  time  Mr.  Yost  agreed  with  the  Newell 
brothers  that,  for  making  the  agreement,  he  was  to 
have  additional  compensation  for  his  interest  in 
the  Tri-Coach  Corporation  other  than  that  w^hich 
he  would  get  on  liquidation  of  its  assets. 

This  agreement  was  subsequently  carried  out. 
The  Tri-Coach  Corporation  was  liquidated,  and 
liquidating  dividends  were  paid  to  the  stockhold- 
ers. Mr.  Yost,  the  51  per  cent  stockholder,  received 
$25,500;  that  is,  the  Corporation  actually  liquidated 
its  physical  assets  which  approximated  the  value  of 
the  capital  stock.  And  in  addition  to  that,  Mr. 
Yost,  in  the  years  1940  and  1941  received  from  the 
two  Newell  brothers  additional  compensation  which 
was  payable  to  him  under  Exhibits  8  and  9. 

When  the  taxpayer  made  his  return  for  the  year 
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in  question  he  took  the  position,  and  the  testimonj^ 
will  show,  that  the  taxpayer  himself  prepared  the 
returns;  he  took  the  position  that  the  monies  paid 
to  him  by  the  Newell  brothers  in  the  years  1940 
and  1941  under  the  terms  of  Exhibits  8  and  9  were 
a  capital  gain,  that  it  was  compensation  to  him  for 
his  interest  in  the  Tri-Coach  Corporation  over  and 
above  what  he  got  in  the  liquidation  of  the  physical 
assets,  which  was  merely  a  return  of  his  capital. 
Plaving  in  mind  that  the  business  was  a  profitable 
one,  and  had  brought  a  large  return  on  [110]  the 
capital  prior  to  the  time  of  the  making  of  this 
transaction  with  the  Pacific  Car  and  Foundry  Com- 
pany. 

So  the  problem  is  whether  or  not  the  money  re- 
ceived in  1940  and  1941  from  the  Newell  brothers 
which,  mider  the  terms  of  Exhibits  8  and  9,  was 
paid  to  Yost  as  compensation  to  cause  him  to  step 
aside  or  step  out  of  his  profitable  business  in  the 
Tri-Coach  Corporation  in  order  to  make  this  trans- 
action with  the  Pacific  Car  and  Foundry  Company, 
— whether  or  not  that  is  a  long-term  capital  gain, 
as  the  taxpayer  construed  it  when  he  made  his 
return,  or  whether  it  is  an  income  taxable  in  full. 
The  taxpayer  construed  it  to  be  a  capital  gain  to 
him,  or,  rather,  a  payment  to  him  of  additional 
compensation  for  his  share  in  the  corporate  enter- 
prise. That  is,  goodwill  or  going-concern  value 
over  and  above  what  he  actually  got  on  liquidating 
the  assets,  which  amounted  to  nothing  more  than  a 
return  of  the  capital. 

Now,  the  facts,  as  I  say,  are  virtually  all  stipu- 
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lated.  There  are  one  or  two  matters  which  we 
would  like  to  have  clarified  by  calling  Mr.  Yost 
and  Mr.  Newell  and  Mr.  Strout,  but  their  testimony 
will  be  very  brief. 

The  Court:     Do  you  desire  to  state  your  case, 
Mr.  Payne? 

OPENING    STATEMENT    ON    BEHALF    OF 
THE     RESPONDENT 

By  Mr.  Payne. 

Mr.  Payne :  I  have  a  very  short  statement,  Your 
[111]  Honor.  We  have  entered  into  a  rather  elab- 
orate stipulation  of  facts,  and  have  a  good  many 
exhibits,  agreements  and  contracts  attached  thereto 
which  rather  fully  explain  the  relationship  between 
these  two  parties  and  the  related  transactions  as  to 
which  Mr.  Schweppe  has  referred.  Boil  it  down, 
it  resolves  itself  into  a  simple  question  of  whether 
the  amounts  of  the  net  profits  which  the  two  Newell 
brothers  were  entitled  to  receive  and  did  receive 
from  the  Pacific  Car  and  Foundry  Company  under 
the  contract  with  them  relating  to  their  employment 
is  ordinary  income  to  Mr.  Yost  or  is  taxable  at 
capital  gain  rates. 

Now,  the  two  contracts  referred  to,  one,  the  four- 
party  contract  between  the  Tri-Coach  Corporation, 
the  Pacific  Car  and  Foundry  Company,  the  two 
Newell  brothers,  and  Mr.  Yost,  and  the  contract 
between  Mr.  Yost  and  the  two  Newell  brothers, 
were  apparently  negotiated  simultaneously  and 
were  executed  at  the  same  time.  We  believe  those 
agreements  themselves  are  rather  clear  with  respect 


Commissioner  of  Internal  Revenue  127 

to  their  relationships  and  with  respect  to  the  prop- 
erties transferred.  We  do  not  agree  with  the  con- 
clusion which  Mr.  Schweppe  draws  in  his  opening 
statement  as  to  the  inferences  to  be  drawn  from 
the  contract  between  Mr.  Yost  and  the  two  Newell 
brothers  that  that  w^as  purely  additional  compensa- 
tion or  additional  consideration  to  him  for  goodwill 
values  which  existed  in  the  Tri-Coach  Corporation. 
As  a  matter  of  fact,  the  evidence  [112]  shows  that 
Mr.  Yost  did  not  sell  or  exchange  any  property  to 
the  Pacific  Car  and  Foundry  Company,  and  neither 
did  he  sell  or  exchange  any  properties  to  the  Newell 
brothers.  The  first  contract  was  a  sale  of  property 
by  the  Tri-Coach  Corporation  to  the  Pacific  Car 
and  Foundry  Company,  pure  and  simple,  so  far  as 
Mr.  Yost  is  concerned,  and  so  far  as  the  Tri-Coach 
Corporation  is  concerned  it  did  carry  with  it  an 
employment  contract  with  respect  to  the  Newell 
brothers. 

Now,  the  two  Newell  brothers  entered  into  a 
lease  agreement  to  take  over  certain  of  the  physical 
assets  from  the  Tri-Coach  Corporation,  with  an 
option  to  purchase  those  assets.  Their  contract 
with  Mr.  Yost  obviously  contemplated  two  things, 
that  Mr.  Yost  would  go  along  with  the  first  con- 
tract with  respect  to  the  arrangement  between  Tri- 
Coach  Corporation  and  the  Pacific  Car  and  Foundry 
Company  to  sell  its  assets  to  the  Pacific  Car  and 
Foundry  Company,  and  thereby,  in  effect,  termi- 
nated the  business  of  the  Tri-Coach  Corporation, 
which  ceased  to  further  compete  in  that  type  of 
work,  and  Mr.  Yost  ceased  to  compete  either  indi- 
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vidually  or  as  a  part  of  the  Tri-Coach  Corpora- 
tion, with  the  Pacific  Car  and  Foundry  Company's 
business  which  it  thereafter  contemplated  conduct- 
ing. 

Now,  Mr.  Yost's  agreement  with  the  two  Newell 
brothers  also  contemplated  a  further  item,  which 
we  think  is  of  importance,  and  is  found  in  Exhibits 
8  and  9,  respectively.  [113]  There  were  separate 
contracts  entered  into  with  each  of  the  two  Newell 
brothers,  which  are  identical  in  terms  and  amounts. 
That  fact  which  we  think  is  of  importance  is  this, 
that  Mr.  Yost  agreed  that  he  would  loan  or  advance, 
— the  word  ''advance"  is  used  in  the  agreement, — 
the  sum  of  $4,187.83,  which  was  to  be  used  by  them 
to  acquire  certain  machinery  and  equipment  and 
facilities  from  the  Tri-Coach  Corporation  which,  as 
Mr.  Schweppe  has  said,  were,  in  turn,  to  be  leased 
to  the  Pacific  Car  and  Foundry  Company  by  the 
two  Newell  brothers.  Mr.  Yost  did  advance  that 
money,  and  our  interpretation  of  that  contract  is 
apparently  different  than  that  of  counsel  for  the 
Petitioners.  We  say  that  was,  in  effect,  a  separate 
venture  on  the  part  of  Mr.  Yost,  that  in  the  ad- 
vancing of  this  money  he  was  not  to  get  it  back 
at  all  events,  but  he  was  to  get  it  back  only  if 
profits  were  returned,  and  a  formula  was  set  up 
in  the  contract  by  which  that  was  to  be  accom- 
plished. However,  if  they  had  continued  to  oper- 
ate under  the  big  contract  for  the  period  of  seven 
and  one-half  years,  which  they  were  ])ound  to  do 
under  the  terms  of  the  contract, — I  am  speaking 
of  the  Newell  brothers, — and  were  unable  to  pay 
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the  advances  made  by  Mr.  Yost  back  to  him,  then 
they  were  never  to  pay ;  and  we  say  that  was  a  part 
of  a  capital  venture  of  Mr.  Yost  with  the  Newell 
brothers,  and  we  say  that  the  proceeds  are  in  the 
nature  of  a  joint  venture  income  and  are  subject 
to  normal  rates  and  not  as  for  the  sale  and  ex- 
change of  capital  assets.  [114] 

The  Court:     Call  your  first  witness. 


Whereupon, 

GEORGE  W.  YOST, 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Schweppe: 

Q.  You  are  George  W.  Yost,  the  taxpayer  in 
this  case?  A.     Yes. 

Q.  And  Juanita  Yost,  the  other  taxpayer,  is 
your  wife  ?  A.     That  is  correct. 

Q.  When,  Mr.  Yost,  according  to  your  best 
recollection,  did  the  negotiations  with  the  Pacific 
Car  and  Foundry  Company  commence? 

A.  In  the  early  spring  of  1938,  to  the  best  of 
my  recollection. 

Q.  What  part  did  you  have  in  those  negotia- 
tions ? 

A.  I  was  present  at  one  meeting  in  the  White 
Building  where  the  offices  of  the  Pacific  Car  and 
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Foundry  Company  are  in  Seattle,  at  which, — I  don't 
know  what  Mr.  Piggott's  title  is  with  the  Company, 
— anyway  he  is  the  head  of  the  Company, — was 
present,  and  the  two  Newell  brothers,  our  account- 
ant, Mr.  Strout,  and  myself.  It  was  sort  of  a 
tentative  [115]  conference  looking  forward  to  some 
manner  of  consolidating  two  companies.  There 
were  numerous  propositions  pro  and  con,  but  noth- 
ing resulted.  We  might  say  nothing  was  arrived 
at  on  any  of  those  proposals  at  that  meeting. 

Q.  At  that  conference  was  any  statement  made 
by  you  or  by  the  Newell  brothers  as  to  the  value 
of  the  stock  in  the  Tri-Coach  Corporation  in  the 
event  that  stock  should  be  sold? 

A.  Yes.  The  par  value  of  the  stock  being 
$50,000,  we  considered  at  that  time  it  was  worth 
$100,000. 

Q.     Did  you  so  state  in  that  conference? 

A.    Yes. 

Q.  From  that  time  on,  who  was  in  charge  of 
the  negotiations  with  the  Pacific  Car  and  Foundry 
Company,  so  far  as  you  were  concerned? 

A.  Well,  I  didn't  enter  into  the  picture  of  any 
more  negotiations  until  later  on,  and  that  is,  I  had 
nothing  to  do  with  the  Pacific  Car  and  Foundry 
Company,  and  the  later  negotiations  were  all  be- 
tween the  Newell  Brothers  and  the  Pacific  Car  and 
Foundry  Company.  It  seemed  that  the  Pacific  Car 
and  Foundry  Company  were  desirous  of  obtaining 
primarily  the  services  of  the  two  Newell  brothers. 

Q.    Why  was  that? 


Commissioner  of  Internal  Revenue  131 

(Testimony  of  George  W.  Yost.) 

A.  Because  of  their  knowledge  of  the  business, 
they  being  practical  iDUsiness  men  for  the  further- 
ance of  motor  coach  construction  and  sales.  Mr. 
Dick  Newell  being  the  [116]  engineer  and  designer, 
and  his  brother,  Robert  Newell,  being  the  sales- 
man, having  had  many  years  of  experience  in  that 
special  line. 

Q.  Did  the  Pacific  Car  and  Foundry  Com- 
pany make  any  effort  to  get  you  to  come  over  to 
their  organization? 

A.  No;  everything  was  the  reverse.  They  didn't 
have  any  use  for  me  in  their  business. 

Q.  Coming  now  to  the  time  approximately  of 
the  agTeements  of  August  3,  1938.  Prior  to  the 
execution  of  those  agreements  did  you  have  any 
conferences  with  the  Newell  brothers  relative  to 
the  liquidation  of  the  Tri-Coach  Corporation  in 
connection  with  the  contemplated  transaction  with 
the  Pacific  Car  and  Foundry  Company? 

A.  Yes.  The  Newell  brothers  kept  me  advised 
of  their  negotiations  with  the  Pacific  Car  and 
Foundry  Company  at  all  times  after  that  first  con- 
ference that  I  related,  and  then  the  whole  thing 
as,  so  far  as  I  was  concerned, — the  negotiations 
had  this  thought  in  mind,  that  the  Newell  brothers 
were  to  try  to  find  out  how  we  could  get  together 
on  some  sort  of  agreement  w^hich  would  permit  them 
to  take  u])  their  proposition  with  the  Pacific  Car 
and  Foimdry  Company  and  to  get  me  to  step  out 
of  the  picture. 
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Q.  Now,  there  are  stipulated  a  number  of  instru- 
ments, including  the  three  agreements,  Exhibits  7, 
8  and  9.  Exhibits  7,  8  and  9  are  all  executed  on 
August  3,  1938,  Exhibit  [117]  7  being  a  four-party 
agreement,  and  Exhibits  8  and  9  being  identical 
instruments,  but  separate,  private  contracts,  be- 
tween you  and  the  Newell  Brothers.  Were  these 
instruments,  according  to  your  best  recollection, 
executed  on  the  same  day? 

A.  Yes,  that  is  correct,  as  of  the  same  date. 
The  two  later  ones  may  have  been  executed  a  few 
days  later,  but  they  were  made  as  of  the  same  date. 

Q.  Now,  referring  to  Exhibits  7  and  8,  with 
which  I  think  you  are  thoroughly  familiar, — Ex- 
hibits 8  and  9,  I  mean, — will  you  state  the  reason, 
on  the  basis  of  that  discussion,  that  additional  con- 
sideration or  compensation  set  forth  in  those  agree- 
ments was  to  be  paid  to  you? 

A.  To  put  it  simply,  it  was  just  compensation 
over  and  above  my  interest  in  the  Tri-Coach  Cor- 
poration to  get  me  to  step  out  of  the  business.  It 
was  just  additional  consideration,  because  the  Com- 
pany had  been  doing  a  very  profitable  business,  and 
certainly  I  would  not  step  out  for  just  my  equity 
in  the  assets  of  the  Tri-Coach  Corporation. 

Q.     What  did  your  equity  at  that  time  amount  to  ? 

A.  Well,  it  was  51  per  cent  of  the  stock.  You! 
mean  at  the  time  of  the  final  liquidation, — it  was 
merely  the  par  value  of  the  stock. 

Q.     Well,    interjecting    that    parenthetically    to 
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complete  the  picture,  what  did  you  get  on  the  liqui- 
dation of  the  Company  [118]  A.     $25,500. 

Q.  What  was  that  in  relation  to  your  actual 
investment  ? 

A.     That  was  the  same  as  my  actual  investment. 

Q.  Would  you  have  entered  into  Exhibits  8  and 
9,  executed  on  August  3,  1938,  except  for  the  addi- 
tional consideration  provided  in  those  agreements? 

A.     Certainly  not. 

Q.  Were  you  prepared  to  step  out  of  the  Tri- 
Coach  Corporation  merely  on  the  basis  of  getting 
your  original  capital  back  at  that  time? 

A.     I  was  not. 

Q.  I  note  in  examining  Exhibit  7,  which  is  the 
four-party  agreement,  that  it  was  expressly  pro- 
vided that  you  might  continue  to  operate  the  Yost 
Auto  Company.    What  is  the  Yost  Auto  Company? 

A.  That  is  an  automobile  agency  located  in 
Edmonds,  Washington,  and  has  been  there  for  many 
years,  of  which  I  am  a  substantial  stockholder, 
selling  Ford  products  primarily,  and  doing  a  gen- 
eral garage  business. 

Q.  How  long  has  that  Company  been  in  opera- 
tion? A.     Oh,  since  1913. 

Q.  I  have  just  a  couple  of  more  questions.  Ex- 
hibit 7,  as  I  stated,  is  the  four-party  agreement. 
Would  you  [119]  have  signed  Exhibit  7  if  it  had 
not  been  for  the  additional  consideration  provided 
to  be  paid  to  you  in  Exhibits  8  and  9? 

A.     I  certainly  would  not. 

Q.     One  final  question:  Your  income  tax  returns 
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for  the  years  1940  and  1941  have  been  admitted 
in  evidence.     Will  you  state  for  the  record  who 
prepared  those  returns  ?  A.     I  prepared  them. 

Q.     Individually?  A.     Yes. 

Q.  As  a  matter  of  fact,  you  have  been  preparing 
your  own  income  tax  returns  for  a  good  many 
years  ? 

A.     Ever  since  the  income  tax  started. 

Q.  And  therefore,  what  you  said  in  the  returns 
for  1940  and  1941  was  your  construction  of  that 
transaction  at  the  time  it  was  entered  into? 

A.     That's  correct. 

Mr.  Schweppe:    You  may  cross  examine. 

Cross  Examination 
By  Mr.  Payne: 

Q.  Mr.  Yost,  what  is  the  present  status  of  the 
Tri-Coach  Corporation  ? 

A.  It  is  in  existence  in  name  only.  There  are 
no  assets  or  liabilities,  and  there  were  a  couple  of 
reasons  why  we  saw  fit  to  continue  to  pay  the  state 
coi^poration  license,  which  costs  only  $15  per  year, 
in  order  to  keep  [120]  the  Corporation  alive  in 
the  event  we  would  w^ant  to  use  it  for  some  other 
purpose.  I  have  done  that  for  no  other  reason. 
It  is  cheaper  than  to  create  a  new  corporation,  if 
w^e  merely  keep  it  alive.    It  was  entirely  liquidated. 

Q.  You  had  another  organization,  Mr.  Yost,  the 
Tri-Coach  Sales  Company,  which  you  covered  in 
the  stipulation.  Will  you  just  state  for  the  record 
what  that  organization  consisted  of? 
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A.  That  is  a  partnership  consisting  of  Newell 
brothers  and  myself,  and  it  is  still  in  existence. 
That  was  the  sales  organization.  The  Tri-Coach 
Corporation  was  the  manufacturing  company  of 
these  busses,  and  the  Tri-Coach  Sales  Company,  a 
partnership,  was  the  selling  organization. 

Q.  It  was  organized  about  when,  the  partner- 
ship ?  A.     The  partnership  ? 

Mr.  Schweppe:     This  stipulation  shows  1937. 

A.     Yes,  1937. 

Q.  (By  Mr.  Payne — continuing)  :  It  was  in 
existence  at  the  time  of  the  four-party  agreement? 

A.     That  is  correct. 

Q.     And  it  is  still  in  existence?  A.     Yes. 

Q.  And  it  has  continued  to  operate  throughout 
the  years  ? 

A.  Just  in  a  minor  way;  we  are  doing  a  little 
financing  [121]  with  it;  not  any  sales  business 
any  more. 

Q.  Now,  when  you  received  the  $25,500,  as  to 
which  you  testified  on  direct  examination  in  con- 
nection with  your  stock  in  the  Tri-Coach  Corpora- 
tion, what  did  you  do  with  that  money? 

A.  Well,  my  recollection  is  that  that  was  trans- 
ferred into  the  Sales  Company, — most  of  it. 

Q.  And  the  two  Newell  brothers  did  the  same 
with  the  proceeds  that  they  received? 

A.  I  believe  that  is  right;  we  all  did  the  same 
thing,  yes. 

Q.  Mr.  Yost,  are  you  familiar  with  Exhibit  11, 
the  stipulation  of  facts? 
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A.     Just  in  a  general  way ;  I  read  it  over  casually. 

Q.  In  other  words,  you  acknowledge  receipt  of 
that  money  and  the  turning  of  it  over  to  the  part- 
nership, and  that  contemplated  that  eventually  you 
might  throw  it  back  into  the  corporation,  did  it 
not? 

A.  Well,  it  could  have  been,  I  suppose,  con- 
strued as  such,  yes. 

Q.  You  had  in  mind  all  the  time,  did  you  not, 
that  this  seven  and  one-half  year  contract  that  the 
Pacific  Car  and  Foundry  Company  had  with  the 
Newell  brothers  might  be  terminated,  and  you 
might  get  back  in  the  same  business  and  conduct 
the  corporation  as  you  formerly  had  done?  [122] 

A.  That  was  a  possibility;  that  was  considered 
rather  remote,  but  it  was  a  provision  for  protec- 
tion, by  allowing  the  transaction  to  be  consum- 
mated over  a  period  of  time  rather  than  cash  on 
the  line. 

Q.  And  you  specifically  contemplated  when  you 
turned  the  proceeds  over  to  the  partnership,  and 
so  specified  in  your  paper  turning  the  proceeds  into 
the  partnership? 

A.  We  did  not  consider  it  as  of  such  conse- 
quence, it  was  merely  an  easy  way  of  clearing  out 
the  corporation  and  putting  it  into  the  partnership. 
That  was  the  primary  motive  there. 

Q.  You  stated  that  the  Pacific  Car  and  Foun- 
dry Company  was  interested  in  the  Newell  Broth- 
ers? A.     That's  right. 
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Q.  Was  that  because  of  their  technical  knowl- 
edge and  ability? 

A.  That  is  correct;  not  only  their  knowledge, 
but  their  long  experience  in  this  area,  which  gave 
them,  you  might  say,  an  advantage  in  making  sales 
to  customers.  They  knew  the  customers  in  this  area 
and  had  a  very  close  contact  with  them. 

Q.  And  they  had  been  conducting  those  activi- 
ties for  the  Tri-Coach  Corporation  in  former 
years  %  A.     Yes. 

Q.  And  you  stated  that  the  Pacific  Car  and 
Foundry  [123]  Company  was  not  interested  in  ob- 
taining your  services  because,  as  I  understand 
it,  you  were  representing  the  financial  end  of  the 
management  of  the  Tri-Coach  Corporation? 

A.     That  is  correct. 

Q.     And  they  didn't  need  any  assistance  on  that? 

A.     That  is  correct. 

Q.     At  least,  they  thought  they  didn't? 

A.     That's  right. 

Q.  Now,  Mr.  Yost,  you  controlled  the  Tri-Coach 
Corporation,  as  I  understand  it? 

A.     That's  right. 

Q.  And  you  could  have,  therefore,  controlled 
what  the  Corporation  did  with  respect  to  its  prop- 
erties, could  you  not?  A.     That's  right. 

Q.  You  did  not  control  the  two  Newell  Broth- 
ers personally?  A.     That's  right. 

Q.  They  could  have  done  what  they  pleased 
with  respect  to  their  own  services,  could  they 
not?  A.     Yes. 
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Q.  And  you  were  confronted  with  the  possi- 
bility of  losing  their  services  to  the  Tri-Coach 
Corporation,  were  you  not? 

A.  No,  I  would  not,  because  we  had  absolute 
confidence  [124]  between  the  three  of  us  at  all 
times,  and  still  have  and  to  exemplify  that,  I 
might  say,  that  our  bank  account  is  such  that 
either  one  of  us  can  draw  on  it  without  the  knowl- 
edge of  the  other;  we  have  just  full  confidence  in 
the  others,  each  of  us.  They  had  the  confidence  in 
me  to  the  extent  that  they  knew,  and  still  know 
I  would  not  do  anything  that  would  be  injurious 
to  them,  and  neither  would  they  do  anything  that 
would  injure  my  interests. 

Q.  But  the  Tri-Coach  Corporation  could  not 
tie  up  their  services?  A.     That  is  correct. 

Q.  Now,  Mr.  Yost,  coming  back  to  Exhibits  8 
and  9,  as  to  which  you  testified.  There  were  also 
other  considerations  to  that  contract,  w^ere  there 
not?  A.     I  don't  recall. 

Q.  Mr.  Yost,  you  testified  you  would  not  have 
executed  these  agreements,  8  and  9, — strike  that. 
You  testified  that  you  would  not  have  executed  the 
four-party  agreement  if  you  had  not  also  ob- 
tained the  agreements  with  the  Newell  brothers. 
Exhibits  8  and  9? 

A.     That  is  correct. 

Q.  And  in  order  to  get  the  agreements  with  the 
Newell  brothers,  8  and  9,  you  also  had  to  do  some- 
thing further,  did  you  not? 

A.     I  really  don't  know  what  you  are  driving  at. 

Q.     You  had  to  advance  some  money? 
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A.  That  was  the  means  of  disposing  of  the 
machinery.  That  was  just  as  incidental  transac- 
tion to  the  whole  thing. 

Q.  What  do  you  mean,  disposing  of  the  ma- 
chinery % 

A.  To  get  the  Tri-Coach  Corporation,  to  get 
rid  of  it,  to  absolutely  liquidate  the  Tri-Coach  Cor- 
poration. 

Q.  The  Newell  brothers  did  not  have  the  capital 
to  acquire  the  property,  that  is,  to  buy  the  ma- 
chinery, and  you  supplied  a  part  of  the  money  to 
do  so?  A.     That's  right. 

Q.  And  they  used  that  money  to  obtain  the 
machinery  and  equipment  from  Tri-Coach. 

A.     That's  correct. 

Mr.  Payne:     That's  all. 

Redirect  Examination 
By  Mr.  Schweppe: 

Q.  Just  one  other  question.  When  the  Tri- 
Coach  Corporation  was  originally  organized,  who 
put  up  the  great  bulk  of  the  money? 

A.  I  put  up  $7,500,  and  the  Newell  brothers  put 
up  $250  each.  That  gives  you  the  complete  pic- 
ture there  at  the  start. 

Mr.  Schweppe:     That's  all. 

Mr.  Payne :     Nothing  further. 

The  Court :     You  may  be  excused.  [126] 
(Witness  excused.) 

Mr.  Schweppe:    Mr.  Newell. 
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Whereupon, 

ROBERT  L.  NEWELL, 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Schweppe: 

Q.     Will  you  give  us  your  full  name? 

A.     Robert  L.  Newell. 

Q.  You  are  one  of  the  Newell  brothers  referred 
to  in  the  certain  agreement  dated  August  3,  1938,  to 
which  the  Pacific  Car  and  Foundry  Company,  Rob- 
ert L.  Newell,  Richard  B.  Newell,  the  Tri-Coach 
Corporation,  and  George  Yost  were  parties  ? 

A.     Yes. 

Q.  And  you  are  also  the  Robert  L.  Newell,  on 
the  same  date,  who  made  a  contract  with  George 
Yost,  the  taxpayer  here?  A.    Yes. 

Q.  Which  agreement  is  also  one  of  the  exhibits. 
Will  you  state,  Mr.  Newell,  why  you  and  your 
brother  executed  these  two  agreements.  Exhibits 
8  and  9,  with  Mr.  George  Yost?  [127] 

Mr.  Payne:     Now,  if  Your  Honor  please, 

Mr.  Schweppe:  Well,  I  think  that  is  an  im- 
proper way  to  state  the  question;  I  agree  with 
you. 

Q.  (By  Mr.  Schweppe,  continuing)  :  AVill  you 
state  what  the  discussions  were  with  Mr.  Yost,  with 
yourself  and  your  brother,  as  respects  the  consid- 
eration to  be  paid  to  him  at  the  time  you  people 
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entered  into   the   deal   with   the   Pacific   Car  and 

Foundry  Company? 

A.  Well,  we  had  arrived  at  a  suitable  agree- 
ment, we  thought,  with  the  Pacific  Car  and  Foun- 
dry Company,  and  it  was  necessary  for  us  to  clear 
ourselves,  you  might  say,  with  Mr.  Yost.  So,  after 
we  had  arrived  at  this  agreement  with  the  Pacific 
Car  and  Foundry  Company,  we  had  a  meeting  with 
Mr.  Yost  and  Mr.  Strout,  and  tried  to  estimate 
the  value  of  the  Tri-Coach  Corporation,  the  Sales 
Company,  and  then  take  into  account  the  value  so 
far  as  the  physical  assets  and  value  of  the  going 
business  was  concerned.  And  our  figures,  were  ar- 
rived at;  we  thought  Mr.  Yost  was  very  fair  to  us 
all  the  way  through,  and  we  put  down  $50,000  for 
the  physical  value  of  the  Company,  and  put  $5,000 
down  for  the  value  of  the  going  business,  and  with 
that  thought  in  mind  we  arrived  at  a  figure  to  give 
him  the  difference  between  the  two  of  us,  $25,000, 
as  he  owned  50  per  cent  of  the  Company, — the 
$25,000  being  the  value  of  the  going  business. 

Mr.  Payne:  Well,  if  Your  Honor  please,  I 
have  [128]  been  rather  lenient.  I  was  willing  to 
have  him  tell  the  background,  but  this  answer  is 
entirely  outside  of  the  scope  of  the  inquiry.  It  is 
not  competent  as  to  the  value  of  the  intangibles. 

The  Court:  Is  the  testimony  being  relied  upon 
to  prove  the  value  of  the  intangibles'? 

Mr.  Schweppe:  Not  to  prove  specifically  the 
value,  but  to  prove  that  the  intangibles  did  have 
value,  yes. 
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The  Court:  Well,  I  will  sustain  the  objection 
at  this  time. 

Mr.  Payne:  I  move  that  that  part  of  the  an- 
sw^er  with  respect  to  value  be  stricken  as  not  re- 
sponsive to  the  question.  The  question  was,  what 
was  his  conversation  with  Mr.  Yost,  and  I  move 
to  strike  the  value  part  of  the  answer  as  not  re- 
sponsive. 

The  Court:  Well,  we  will  let  it  stand,  not  as 
any  i)roof  of  value,  but  as  a  mere  statement  of 
what  the  conversation  was. 

Q.  (By  Mr.  Schweppe,  continuing)  :  Will  you 
continue  with  the  conversation  that  took  place 
between  you  and  Mr.  Yost,  leading  up  to  the  execu- 
tion of  the  agreements  which  are  Exhibits  8  and  9 
in  this  case? 

A.  Well,  Mr.  Yost  agreed  with  that  amount 
that  we  fixed  as  the  value  for  the  business,  and 
w^e  entered  into  an  agreement  to  pay  him  that. 
That  is  all  there  is  to  it.  [129] 

Q.  Did  Mr.  Yost  make  any  statement  in  your 
presence  as  to  whether  or  not  he  would  sign  the 
agreement  with  the  Pacific  Car  and  Foundry  Com- 
pany unless  he  got  additional  consideration? 

Mr.  Payne:  I  object  to  that.  I  don't  think  it's 
material.  The  contracts  were  executed.  I  don't 
tliink  that  is  material. 

The  Court:     The  objection  is  over-iniled. 

Mr.  Payne:     Note  an  exception. 

The   Court:     Exception  noted. 

A.  Mr.  Yost  did  not,  because  he  never  had  to; 
he  knew  we  would  never  make  an  agreement  with 
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the  Pacific  Car  and  Foundry  Company  without  his 

consent. 

Q.  (By  Mr.  Scheppe,  continuing)  :  I  will  ask 
you  this  question:  Was  there  ever  any  conversa- 
tion between  your  brother  and  yourself  and  Mr. 
Yost  at  the  time  this  negotiation  took  place,  be- 
tween the  three  of  you,  suggesting  or  intimating 
any  consideration  to  him  for  staying  out  of  busi- 
ness as  against  the  Pacific  Car  and  Foundry  Com- 
pany %  A.     No. 

Mr.  Payne:  I'll  object  to  that,  if  Your  Honor 
please.  The  agreements  also  cover  that  specifically. 
In  the  four-party  agreement,  which  is  before  Your 
Honor,  Mr.  Yost  did  agree  to  stay  out  of  business 
personally.    I  object  to  that  testimony.  [130] 

The  Court:  The  question  has  been  answered. 
We  will  let  it  stand. 

Mr.  Payne:     Exception. 

Mr.  Schweppe:     That  is  all. 

Cross-Examination 
By  Mr.  Payne: 

Q.  You  testified  on  direct,  Mr.  Yost,  that  be- 
fore entering  into  any  contract  with  Pacific  Car 
and  Foundry  Company  it  was  necessary  to  clear 
yourself  with  Mr.  Yost.  What  do  you  mean  by 
that? 

A.  I  mean  that  they, — rather,  that  we  would 
have  to  get  his  agreement  that  we  could  do  that; 
we  had  entered  into  business  with  Mr.  Yost,  and 
we  were  going  to  stay  there  until  the  agreement 
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was  made,  or  until  lie  agreed  that  we  could  accept 

some  other  proposal. 

Q.  You  and  your  brother  owned  49  per  cent 
of  the  stock  of  the  Tri-Coach  Corporation,  did  you 
not?  A.     That's   right. 

Q.  You  had  no  contract  to  give  your  personal 
services  to  that  corporation,  did  you? 

A.     Only  our  word  of  honor. 

Q.  After  your  various  negotiations  with  the 
Pacific  Car  and  Foundry  Company,  and  also  with 
Mr.  Yost,  you  finally  reduced  your  understandings 
to  writing,  did  you  not?  A.     Yes.  [131] 

Q.  And  they  are  reflected  in  the  agreements 
which  are  introduced  in  evidence? 

A.    Yes,  I  believe  they  are. 

Mr.  Payne:     That  is  all. 

Mr.  Schweppe:     That  is  all,  Mr.  Newell.   Thank 
you  very  much  for  coming. 
(Witness  excused.) 

Mr.  Schweppe:     Mr.  Strout. 


Whereupon, 

PAUL  R.  STROUT, 

called  as  a  witness  for  and  on  behalf  of  the  Peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 
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Direct  Examination   , 
By  Mr.  Schweppe: 

Q.     Will  you  state  your  name  for  the  record? 

A.     Paul  R.  Strout. 

Q.     Will  you  state  your  business  or  profession? 

A.     I  am  a  certified  public  accountant. 

Q.  Are  you  acquainted  with  Mr.  Yost  and  the 
Newell  brothers?  A.     Yes. 

Q.  Will  you  state  what  connection  you  had  in 
the  year  1938  with  the  taxpayer,  Mr.  Yost,  the 
Newell  brothers,  and  the  Tri-Coach  Corporation? 

A.  I  was  employed  by  them  as  their  account- 
ant. 

Q.  And  did  you  participate  in  any  of  the  discus- 
sions or  negotiations  leading  up  to  the  transaction 
which  is  incorporated  in  certain  agreements  which 
are  attached  to  this  stipulation  as  exhibits  8  and  9? 

A.     I  did. 

Q.  What  was  the  first  conference  in  which  you 
participated? 

A.  It  was  a  meeting  held  in  the  offices  of  the 
Pacific  Car  and  Foundry  Company  in  the  White 
Building,  Seattle,  Washington,  during  the  early 
summer  or  late  spring  of  1938. 

Q.  Do  you  recollect  what  negotiations  took  place 
there  ? 

A.  I  had  prepared  three  or  four  alternate  plans 
for  a  merging  and  consolidating  of  the  two  com- 
panies, and  submitted  them  for  consideration. 

Q.     In  the  course  of  that  conference,  were  any 
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values  stated  by  Mr.  Yost  or  the  Newell  Broth- 
ers as  to  the  stock  in  the  Tri-Coach  Corporation? 

A.    Yes. 

Q.  State  what  those  values  were  that  were  then 
stated. 

Mr.  Payne:  I  object,  Your  Honor.  I  don't 
think  the  statement  of  the  value  is  relevant. 

The  Court:  Is  the  value  in  issue  in  this  case, 
[133]   gentlemen'? 

Mr.  Schweppe:  The  value  itself  is  not  in  issue, 
that  is,  the  value  in  specific  dollars  and  cents.  It 
is  the  fact  that  there  was  a  value  placed  on  the 
stock  of  this  Corporation  over  and  above  its  mere 
liquidating  value.  That  is  the  point  I  am  trying 
to  show. 

The  Court:     The  objection  is  overruled. 

Mr.  Pajiie:     Note  an  exception. 

The  Court :     An  exception  may  be  noted. 

Q.  (By  Mr.  Schweppe,  continuing):  AYill  you 
state  w^hat  value  was  mentioned  in  that  conference  ? 

A.     $100,000. 

Q.  What  was  the  authorized  capital  of  the  Tri- 
Coach  Corporation  at  that  time,  if  you  know? 

A.     $50,000. 

Q.  From  your  own  knowledge,  were  the  opera- 
tions of  the  Tri-Coach  Corporation  at  the  time 
of  these  negotiations  profitable  or  otherwise? 

A.     They  were  very  profitable. 

Q.  Did  you  have  occasion  during  the  course  of 
these  negotiations  to  make  any  investigation  of 
the  operations  of  the  Motor  Coach  Division  of  the 
Pacific  Car  and  Foundry  Company? 
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A.     I  did. 

Q.     And  what  did  that  investigation  show? 

A.  It  showed  that  they  had  suffered  substan- 
tial losses  during  two  preceding  years  in  which 
they  had  operated  it. 

Q.  Do  you  know  of  your  own  knowledge  from 
statements  made  in  your  presence  whether  the  ex- 
ecutives of  the  Pacific  Car  and  Foundry  Company 
were  especially  desirous  of  obtaining  the  services 
of  the  Newell  brothers? 

Mr.  Payne:     I'll  object  to  that  as  incompetent. 

Mr.  Schweppe:  I  will  withdraw  that  question. 
It  is  covered  by  the  instruments,  anyway;  it  is  a 
matter  of  necessary  inference. 

Q.  (By  Mr.  Schweppe,  continuing)  :  You  were 
familiar  with  the  winding  up  of  the  affairs  of  the 
Tri-Coach  Corporation?  A.     Yes. 

Q.  When  the  affairs  of  that  Company  were  ulti- 
mately liquidated,  how  much  was  repaid  to  the 
stockholders,  if  you  know? 

A.  The  full  par  value  of  the  stock  was  dis- 
tributed,— assets  equivalent  to  the  full  par  value 
were  distributed  to  the  stockholders. 

Q.     Approximately    $50,000? 

A.     It  was  $50,000. 

Q.  Now,  if  you  know,  who  prepared  the  agree- 
ments between  the  Newell  brothers  and  Mr.  Yost, 
which  are  attached  to  the  stipulation  of  facts  as 
Exhibits  8  and  9?  [135] 

A.     I  prepared  those  documents. 

Q.    Were    you   present   at   the    conferences   be- 
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tween  those   three   persons,   which  led  up  to  the 

preparation  of  that  agreement  ? 

A.     I  attended  the  meeting,  yes. 

Q.  Will  you  state  what  the, — when  was  that 
conference,  incidentally,  if  you  remember? 

A.    August  2,   1938. 

Q.  That  was  the  day  then  before  the  execu- 
tion of  all  three  of  the  agreements? 

A.     Yes,  sir. 

Q.  Will  you  state  what  procedure, — strike  that. 
What  transpired  at  that  conference,  very  briefly? 

A.  In  anticipation  of  this  meeting  I  had  pre- 
pared a  drafting  of  a  resolution  to  be  adopted  by 
the  stockholders  authorizing  the  execution  of  this 
agreement  with  the  Pacific  Car  and  Foundry  Com- 
pany, the  four-party  agreement,  and  the  only  ques- 
tion to  be  decided  was  the  manner  in  w^iich  Mr. 
Yost  would  be  compensated  for  the  value  of  his 
stock  over  and  above  his  share  of  the  physical  as- 
sets in  the  liquidation. 

Q.     And  what  was  said  with  reference  to  it? 

A.  We  discussed  means  of  pajang  him  the  sum 
of  $25,000  in  addition  to  what  he  had  received  in 
liquidation  of  his  stock,  and  the  final  conclusion 
was, 

Mr.  Payne  (Interposing)  :  Now,  if  Your  Honor 
please,  [13]  I  will  object.  The  final  conclusions 
have  been  reduced  to  writing  and  put  in  evidence. 

Mr.  Schweppe:  I  am  agreeable  that  that  be 
stricken. 

Q.     (By  Mr.  Schweppe,  continuing)  :     These  con- 
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rersations  that  you  have  just  recited  led  up  to  the 

execution  of  Exhibits  8  and  9;  is  that  correct? 

A.    Yes. 

Q.     In  which  there  is  set  forth  a  plan  of  paying 
out  the  consideration  or  compensation  to  Mr.  Yost  ? 

A.    Yes. 

Q.     For  his  consent  to  the  execution  of  the  Pa- 
cific Car  and  Foundry  Company  transaction? 

A.     That's  correct. 

Q.     Is  that  correct?  A.     Yes. 

Mr.  Schweppe :    You  may  examine. 

Cross-Examination 

By  Mr.  Payne : 

Q.  You  stated  there  were  various  drafts,  pro- 
posed drafts,  prepared  by  you  in  connection  with 
these  related  transactions? 

A.  Not  between  the  Newell  brothers  and  Mr. 
Yost,  but  three  or  four  alternative  propositions  at 
this  first  meeting  held  with  the  Pacific  Car  and 
Foundry  Company.  [137] 

Q.  And  these  negotiations  went  on  for  a  long 
period  of  time? 

A.     Some  two  or  three  months. 

Q.  And  finally  they  were  all  boiled  down  to  the 
agreements  which  are  in  evidence;  is  that  correct? 

A.     That  is  correct. 

Mr.   Payne:     That  is  all. 

Mr.  Schweppe:  That  is  all,  Mr.  Strout.  Thank 
you. 

(Witness  excused.) 
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Mr.  Schweppe :     The  taxpayer  rests. 

Mr.  Payne:  The  respondent  has  no  evidence, 
Your  Honor. 

The  Court:  Very  well.  Do  you  gentlemen  de- 
sire to  submit  the  matter  on  briefs? 

Mr.  Payne:     Yes,  I  would  like  the  privilege. 

The  Court :  45  days  from  this  date  for  the  open- 
ing brief  for  the  Petitioner;  is  that  sufficient? 

Mr.  Schweppe:     Yes;  the  point  is  quite  simple. 

The  Court:  And  30  days  thereafter,  is  that  suf- 
ficient for  you,  Mr.  Payne? 

Mr.   Payne:     Yes. 

The  Court :  And  20  days  for  the  filing  of  the  re- 
ply brief,  if  you  deem  it  advisable  to  file  one.  Thank 
you,  very  much,  gentlemen.  The  proceedings  stand 
submitted. 

(Whereupon,  at  10:30  a.  m.,  November  2, 
1944,  hearing  concluded.) 

[Endorsed] :     T.C.U.S.  Filed  Jan.  17, 1945.  [138] 
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k  povar  of  attornay.   alfna  aa  acaat  for  th«  othar. 

■If  this  ooosaat  la  azaoiitod  oa  bohalf  of  a  oorporatloa.   it  ahall  ba  alcaad  vitk  the 
oorporata  D«aa,    folloead  by  tha  aifnatara  and  titla  of  sooh  offioar  or  offioara  of  the 
corporation  aa  ara  «Kio*arod  nadar  tba  laaa  of  tba  Stata  ia  whiob  tba  oorporatiee  la 
looatad  to  slcn  for  tba  oorporatloa,   la  addition  to  vbioh  tba  saal  of  tba  oorporatloa 
■oat  ba  afflzad.     ffhara  tba  oorporatloa  haa  »o  aoal,   tba  ooasaat  aoat  ba  aeoo^aalad 
by  a  eartlflad  oopy  of  tba  raaolutloa  paaaad  bqr  tha  board  of  dlractora,  tlvlai  tha 
affioar  uthorlty  to  slfB  tha  ocaeaat. 


yy  3 
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■^f« 


■  I    I  li  r.-CAIH8  AMD  LOaaCS  FROM  aAUCS  OK  PCCHAWOn  or  CAWAL  AMKTl.    Om  liMtnxHMi  Ml 


SHOKT.niM  aWTAL  CAtO  AW>  LOSaBS-AaaWS  HBD  NOT  MOW  VtUi  M  MOKIMi 


T^wit*m%^*mma^it^1^m]am{t^tmm%m\,eA^y4, 


-bd-).. 


igmgSfgCfllg 


tONC-WKM  CAWTAL  CAWS  AND  LOSSP-^MSnS  HBLD  fPK  iJDItt  VUK  M  MOWW  Wff  WOT  fO«  MOM  TtttW  M  HOWtW 


l._- 


tONG-TMOl  CAPITAL  CABB  AW>  ICWIfl     UaWS  WU>  fOK  MOM  THAW  M  MOWTW 


Ttlrf  tlMilBiici>itJ»M««  !»(«■>»■&■  2.  cifc—i\«< 


SUMMARY  OF  CAPITAL  NET  GAINS  Oft  LOSSES 


d 0m  Amb  ■  ril  ■■  S) 


Iri  Ml  k«4BB  c^iid  iM  tr  Im  («tar  « it»  N  (D. 


Il  ■■JMiWLit.W 


l._£ai.  Jjb' 


1  Ttel  M  ah  •>  Im  I.  b  iAb 
ht.— J»^U— tKM<4< 


t-BOX. 


lil 


ncMiM 

■fc»lMlf» 
toMraMlHMI 


COMPUTATION  OF  ALTERNATIVK  TAX 
p  (I)  If  !«■  had  •  aat  Unc-tonn  cw"«'  #•'»,  aad  ttam  S4,  p*t»  1,  •■•••rf*  111,000 
OD  II  7«a  had  a  nat  lat>f-f  c«p<l«<  <OM,  and  such  laas  piua  itanri  14,  pac*  I, 


itav  ■«  iaa-*  9-1  I  aa- fat  2  X«r«r  Ka.  I  pka 


,fci2L 


jir^"'" 


■SiWA. 


:lalMt«aCam 


•)- 


■Aaiim  111*1   (FnaSikad. 


,21)- 


M.  N««kllu(4%ilfia*9) 

II.  Sialuaiktfc     CSm  Intra 

II  ^lal  in  (Km  10  pl»  Ihm  1 1 

I  IX  («)  30%  of  net  loa(-tcnn  capita]  lUB  (10%  olbac  2  («))_ 

O)  ]0%cliittlaat-tmBupUjlo«O0%«<faM2(i))_ 

14.  Alm>tiT«  tai  (fax  1 2  plui  bit  1 3  (•)  or  Kd*  1 2  oaaa  bm 

IS(*)) 


IV.  T«lal  Bonml  lu  uad  aatn  (ilHi  X.  pMC  I) 

Ik  TuKabSty  9  tMtknHaa  capital  laa.  oa  lat  2  (aX 
arts  faH  14  «  fata  IX  abtdwrcr  ■  die  iMtr  2  a  act 
loaf^tm  capital  loaa.  OB  line  mXaUrtut  14  or  bat 
15.  alUilniii  a  tilt  r<at(rX  (Enter  at  itna  ?l.pat»  I). 


I  C— GAINS  AND  IjOSSF-S  FROM  SALES  OR  EXCHANGES  OF  PROPERTY  OTHER  THAN  CAPITAL 
(S—  Inatructloo  10) 


(tulrfthil    II   t» 


T'*Ja*^(«l»)(f..if  IO(cVpiyl)L. 


Aiibiilk.  Matof.  or  taataat  nlrfhaal^  *  m  <f  ■«.  ^fan4a»  V  a«  V  *•  •«•  ta  An  M(r  . 
■^■d*»— fpi*W»f  «fcr*ilHiiiliil.iMlili/i%Wi  I  I    f 


miiiffiii 


y/*/ 


■IflHHHHr 


I .-; 


ir>o 


SdMduk  H^EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  U,  14.  IS.  !>.  17.  AND  U 


IS 


R#ftl      ^^trlltr^ 

fiO^t-flas  Tai..&-.Car- 
■Salea  -Tax—- _ 


iLc 


1 5d. 

Sfi. 


-086.- 


32- 

LA, 
L8- 


.13__ 


—Boy-  Scouts. 

.. JL-  X—  Chiuf eh  ■ 
-  Red  Croaa 


I aO-OO- 


00. 
00. 


SclMduk  I.— NONTAXABLE  INCOME  OTHER  THAN  INTEREST  REPORTED  IN  SCHEDULE  B.    (Sm  In«trwctlon  G) 

1.  S«~<4iaw 

tUMmttllmmmt 

lA.^ 

f 

.                 



SdwJufa  J.— EXPLANATION  OF  CREDITS  CLAIMED  IN  ITEMS  a  AND  ».    (S—  htttntetloua  g  md  23) 


le,  or  muried  uid  not  living  with  hu(- 

nd  or  wife. 

ricd  and  fiving  with  huitwnd  or  wife„. 
I  ol  funtly  (eiplain  hdow) 


IUbM     Om> 


.18. 


._^JCI0£ 


Rltax " 


-1.2- 


.._...«>fi. 


ReMonfor  tupport 

if  over  16  yeut  old  . 


9Q. 


Seh»chiU  K.— COMPUTATION  OF  EARNED  INCOME  CREDIT.    (S—  I— truetlon  M> 


a)  If  roar  B«t  laeoma  U  n.OOO  or  toM,  OM  aalr  tkl*  part 


ineoine  Qtan  20,  page  I) 

ed  iocone  credit  (10%  of  net 
Bve) 


00  U  JPMW  B*t  Imninn  U  mora  than  •3.000,  uaa  aoly  tlUa  pavt 


Eftmed  net  income  (not  nsore  than  $14,000),. 

Net  income  C'tem  20,  page  I) 

Eanwd  incsnie  credit  (10%  of  earned  net  Bcem 
or  10%  d  net  income,  above,  %»ladMver  amount 
is  imailer,  but  do  not  enter  Icm  than  $300) 


300 


QUESTIONS 


ate  jrour  principal  occupation  or  prnf»Mwi«  Bua    BUSinaSl  i 
ledi  whether  you  are  a  citizen  C  or  a  rendent  alien  \J. 

id  you  file  a  return  for  ury  prior  year? yww       If  to.  «diat 

waa  the  btat  year?  J.aJSL  To  which  CoOertor'*  ofice  wu  it 

lent? TacQjna 


T  itons  of  income  or  deductioru  of  both  husband  and  wife  in- 

chided  in  thi*  return? JOaa . , 

•te  (a)  Name  of  husband  or  wife  if  separate  retwTi  wm  made 

Jiiajilta-Yoat 


(i)  Personal  wrmptinn.  if  any.  claimed  theneoL^jBfi&ajftS 
(c)  Collector's  omoe  to  which  it  was  «>■«»    TViwoi^ 

6.  Cbcck  whether  thia  return  was  prepared  oo  the  cash  Q  or 

accrual  G  basis. 

7.  Did  you  at  any  time  during  jrour  tas^hle  year  own  JuwUf  <r 

indirectly  any  stock  of  a  forogn  corporatioa  or  a  personal  hold- 
ing company  as  defined  by  section  J04  of  the  Internal  Revcnui 
Code?  (Answer  "yes"  or  "no"X— — — BO— -  (K  ' 
is  "yes."  attach  statement  reqinred  by  InstnictioB  J.) 


AFFIDAVIT.    (Sm  Inatructlon  E) 
[/we  swear  (or  affirm)  that  this  return  CiBcluding  any  accompanying  schedules  and  statements) 
V  my/our  knowledge  and  belief  is  a  true,  correct,  and  complete  return,  made  in  good  faitK  for 
nal  Revenue  Code  and  the  regulations  issued  under  authority  thereci. 


by  mc/us.  and  to  the 
stated,  p«VMNnt  to  dw 


Eribed  and  sworn  to  by 
weme  tku   /  — 


flhBQ.    W.^.X0fl.t 

•jOb.- -..  194J.. 


—Sotary  Public     (fnu,kmiiMt^tmm(mm^i»%r»tm\Ummhi^im^ 

tm^^k^kmimd  mitt.   Il  aisl  ha  SMa  Is  Mm  •  ss«» 
yrnmmtl  sSnr  br  a*  VIM  MB^  •■  ntoa.    I  Mk*  «  Mb)^ 

^^^__^^_____  pa*  as  r(lB%  B  ■■!  U  sMn  Is  ly  bsa  ^saMSb) 

AFFIDAVIT.    (Saa  iMtruMlaa  E) 

(U  this  rMiaB  wm  pr<pu«d  for  jnu  by  mom  other  pwMO,  dw  foBowinf  ifidcrit  ant  b«  Tfimtt^) 

^J*!?!^  "^^  '*"'  '^'^  prepared  this  return  for  the  person  or  persons  named  herein  and  that  die  retwn  Onduding  any  aocam- 
og  •mAiks  and  sUtemenU)  is  a  true,  correct,  and  complete  sutement  of  all  the  inf  onnatian  XMMCting  the  tax  Uafajlity  of  the  penoo 
rioqs  for  whosn  this  return  has  been  pftpared  of  which  I/we  have  any  knowWia. 


— "-    yy^ 
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KM  1040 
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UNITED  STATES 


TJ^r 


(AadKor'i  StaiBD) 


INDIVIDUAL  INCOME  TAX  RETURN 


OPTION  U.  FOKM  IM*A  MAT  IE  fUD  MSTUD  Of  TMS  FOtM  V  UOSS  INCOMI 15  NOT 
MOt£  THAN  atm  AND  CONSUTS  WMLLY  Of  SALAU^WACES,  OTHOI  COMPfKSA. 

T10N  rot  pnSoNAi  standi  DmomM^  ■musi.  lEarT. 


.  AMnATIES.  0«  lOTALTICa^ 


For  Calendar  Year  1941 


wfatJrevbei^^ 1941.adcdiv ,1942 

nUNT  NAMK  AffD  AINMUSS  PLAINLY.    CSm  laatrwctioa  C> 

1941 

(Donotui 

c  tkcM  qMcca) 

^ 

■     - 

3CG73.^ 

D<Mfkf 

(CaiUcr'i  Slaa|>) 


Catb-Check-M.  0. 


'^  INCOME  "—     oS^iL^srs:. 

iric*  ukI  otlier  compenwtion  for  penon&l  lervigs,  %.7-(eC£,f^....  iJ'.i^^f.Z^i— 

«l<mls ;. (A.P.yrc..».f:Or.£xp- 

trot  on  (a)  bank  <lepo«t«,  notet,  etc..  %jU!lLt4-,  (h)  corporation  bortdi,  $ 

ETot  on  Govemnent  oUigmtion*,  etc: 

From  line  (A).  Sch««lule  A.  i^J,SC.:   (*)  from  line  (0.  Schedule  A.  $ 

It*  tnd  TCythia.     (Fnm  ScbMi  B) 

aiitie* 


rmfB  7,  i.  AND  t.  BELOW  (AND  PACB8  >  AND  4)  NEED  NOT  BE  CON8IDEKED 
CNLEBS  TOO  HATE  INCOME  (OB  LOflSBS)  IN  ADDITION  TO  ITEMS  ABOVE. 


Net  ihort-term  gain  from  ule  or  exchange  of  capital  asiet*.    (Fna  SfUJuh  F> 

Net  kng-tenn  gain  (or  lea)  from  tale  or  exchange  d  capital  anet*.  (Fi»a  i 
N«tpin(orl(i(i)froin>aleof  exchangeofpropertyother  thaocapitalaaeti.  (Fi^i 
profit  (or  lou)  frofn  buiineu  or  profeuion.     (Fi»  SdaMi  H) 


/5 

DO 


.3J.^^C 


Ji4t 


t^:^^&^iBM;.l&sMm^A^w^H 


Total  income  in  itenu  I  to  9 

DEDUCTIONS 

tributicn*  pai<L    cEwIm.  ■  1 1 1  iili  O. 


mt.      (E«ka  i>  1111   o.. 
C) 


KS  frooi  fire,  stofm.  ihipwrreck.  or  other  casualty,  or  theft, 
debts,     (btki.  m  SdUM.  c,.M^TAM-*.G.  ijanjSL.  J^dJl 

er  deduction!  authorized  by  law.     .    ,      -.i    „  w,.^ y-t--  i  -«- 

Total  deduction*  in  item*  11  to  16.  .ik.CjS5-Lju;^J7/-Z"i-Vi2iX-^r.ri0.n 

Utt  income  (item  10  minu*  item  17) _ _ _ - !$— /^  »<ig  73 

COMPUTATION  OF  TAX 


=  *^ 


-c- 


^ 


2  = 


m-' 


-in! 


710^4.^ 


Qteoi  18  above).. 

PerKmal  exemption.  I 
(FiK  Hiliii  D-l) $. 

Credit  (or  dependentv  ^ 

(Fi»  li>  i.iiD-1) tOttP 


ace  (lurtax  net  income).. 

i:  Item  4  (a)  above....! 
Earned  income  credit. 

(Fna  litil  I   E-l  ar  E-2) 


$..J4A4fl 


73 


$._../.5|7S'|' 

ince  tubject  to  normal  tax.  |$ 


J^iUJ^Zef  ft 


/I  JU 


Li 


26.  Normal  tax  (4%  of  item  25) $ .'dSl'^ls 

27.  Surtax  on  item  22.    (s-i-o«-») I H^ll  SO 

28.  Total  (item  26  plus  item  27) i      -/i./^9  JL 


.4^:2ob.4-   29.  Total  tax  Of  2« « ii~  16. sdi^u n 

/9i.  Leu:  Income  tax  paid  at 
source 

4. 


lac^Ba  tea  p«jd  I 
councrrwX'.S. 
(AtaciiFom  Ill6>_. 


Balance  of  tax  (.m  29  mfau. 


ority  thereof. 


'  '*?'  ^°'  *^^'™^  '^^  '^  return  (including  any  accompanying  schedules  and  sUtements)  ha*  been  exaimn 

tat  of  mv/our  knowledge  and  belidf  i*  a  true,  correct,  and  complete  return,  made  in  goo^aith.  for  the  taxable  year  stated. 

t  to  the  Internal  Reveni>eCode  •nd, tfae  regulation^  issued  under  authority  t" 

ed  and  sworn  to  by '  ^*'*-^^'_.<^  'Jir^'T'^^X 

«$j..,^.y^...d.yof...l^^Z..W.^  -^^     g*.-^(3.u---.« 


(SifiMtm) 

V  llii  it  •  JMl  n«m  (Ml  BS^  kr  ^mX  il  Bol  U  a^  by  U(k  Uiha^  Md 

.^      ..         ,-     (Sw  hltiiliii  t)  (ife.      It  BBl  b  nwi  !•  Mn  <  pnt«  •ftoi  k;  IW  ^MM  pftfaiH  ik  n^a- 

THIS  RETUtN  WAS  rUPAKEO  FOR  TOU  BT  SOME  OTHEX  PERSON,  THE  AfFIOAVrT  ON  PACE  4  MUST  BE  EXECUTED) 

2-  21/ 


ja 


2L 
& 


fi^ 
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Seh»ciuU  A.-INTEREST  ON  GOVERNMENT  OBLIGATIONS.  ETC.     (Sm  InrtrueUon 


,  Obl^uaa  or  Mcwiua 


)  ObliMtior,  cl  >  Sl»le.  Temtory.  or  politi£«l  tubdivuioo  there. 

o<  or  the  Dutnct  of  Columbi..of  United  Sutai  poMe«ioM.. 
)  OU.gmtion»i»uaipnoftoM»rchl.  1941.  under  FederJ  F»rm 

Loin  Act.  or  under  »uch  Act  u  unended  — --. 

)  OUintioat  of  United  Sute*  ianied  on  or  before  Septonbcr  I, 

1917 —A— t; V 

)  Trtuury  Not«».  Trtuury  BilU,  »nd  Treuury  Certibcttei  o» 

Indcbtedncu  iwued  prior  to  March  I,  IMI -. 

)  United  Statc«  Sivingi  Bonda  and  Trtuury  Bonds  iuticd  prior 

to  March  1.  1941 —  •-  - 

)  Obligationa  of  iiutrumentalitie*  of  the  United  Sute»  (other 

than  obligationi  to  b*  reported  in  (4)  above)  iuued  prior 

to  March  1.  194! 

)  Dividend!  on  aharc  accounts  in  Federal  savinft  and  loan 

aaaodationa 


C) 


IIIIIIIXXXIXI 


)■  InunM  mmvmi  or 
•oeruod  duhat  tla  x<at 


(IXXXSXI 


4.  AoMual  of 
pr«>a»«l. 
inunot  on 


AB 

AH 

AD. 

AD. 

tixoa 


None. 


Total  (enter  as  item  4  («X  PM«  I ) 


xixxtxix 
xxxxxxxx 

XXXXXXXI 

xxxxxxxx 

» 


)  OUifations  issued  on  or  after  March   I.   1941.  by  the  United  States  or  utj  M«My  «  instrumentality 
thereof  (enter  amount  of  interest  as  item  4  (t).  page  I )_ 


t)F*oi<n 


SdMduU  B.— INCOME  FROM  RENTS  AND  ROYALTIES.     (Sm  Instruction  5) 

2.  AaogM 

3.  D<l>nciotionor<kpU. 

4.  Rq>ur> 

S.  Oll>rov~>i 

6.  N«  pro«l  (coluBB  2  mimm 
•m.  Jc^,mm.  J.  4.  UiJ  S) 
(>Ur..it..S.|a(il> 

$ 

$.         

$      

i 

i 





mhnatinn  cf  deductions  flsimed  in  columns  4  and  5. 


SclMdule  C— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  11,  12.  13.  14,  1$.  AND  U 


fi*' 


JTjf. 


Uh. 


S£}f.a. 


-J.?.2 


SchaduU  D.— EXPLANATION  OF  CREDITS  CLAIMED  IN  ITEMS  20  AND  21.     (S—  InatrucUena  20  aajjl 


:^^ 


U> 


(1)  P«c»oiial  EmMnptlon 


g)  Ci»«llt  for 


^ 


infle,  or  roarrird  and  not  livinf  with  huftband 
or  wife,  and  not  head  of  family . 

4arricd  and  living  with  butband  or  wtfe 

lad  ctf  fiBily  (apUm  bckw) 


:Tiz. 


-jSif-ci 


& 


Reason  for  aivport  if  18  yean 


Schodulo  E^<X>MPUTATION  OF  EARNED  INCOME  CREDIT.     (S—  InatrucUon  U) 


■araed 
■bm) 


(item  18.  pafc  I) 

credit  (10%  of    net 


(»  If  xotar  isot 


of  achwlulo 


Earned  net  income  (not  more  tbao  $14,000) 

Net  income  (item  18,  paac  \) 

Earned  income  credit  ( to  %  of  earned  net  ineooM  or  10  % 
of  net  income,  above,  whichever  ammnt  is  smaOsr. 
but  do  not  enter  lees  than  $300) 


^iJ^S 


I.  Sute  your  principal  ofoipatinn  or  profession.  Tx£.ZLL^J!l(rj4*... 
I  Name  uyj  address  af_an(iic^tr^^J.rJjJf.Jx4nj7&i^.TrtiZfrX. 

iMtLL:jixri.L^T2tm)Jj^Uf-,.^Jir;txe^.idd>t.h.. 

I.  Did  you  tie  a  return  (or  any  prior  year?  ...V-C^—     If  so.  what  was 
dw  latest  yMr>  .JLj.^-jC.     To  which  Collector's  oCca  was  it  tUO 

,  „  — T.^C£L7f..^^..W-^.-■ih.■. 

L  ■  asparaU  retivn  was  made  (or  tttLAntnt  year,  staUi  , 

(.[Nune  of  husbu.1  or  wif.  .7^yu.J.]Ufr.yjP..Sj::. 

<»)  Psrsonal  exemptjoo.  if  any.  ctined  Oierw.--  7i29-2-^^-_ 

t  _('), CoBector's  oAce  to  which  it  was  senL..7llC.7^,iV.aj>i'--- 
>.  OacL  wkethsr  tbis  return  was  prepared  on  the  cash  0or  accrual  Q  !«•• 
k.  If  retin  on  cash  basis,  do  you  elact.  ladir  saction  4Zta  iDciude  as  ncome 


QUESTIONS 


received  m   the  current  year  tha  increase  for  ciamt  and  pr» 
in  the  redeovtion  price  of  noninter«st4Mariaf  obiiotieiis  issu 

ditfmmt> U  so.  attach  statement  listn  eblnations  •« 

coopuUtaon  oil  tlie  acoued  income.     Report  such  incooM  as  in 
item  3  or  4.  pa«e  I,  whichever  sppJirsble. 

7.  Did  you  receive  durina  the  taxable  year  any  nootaxabia  incaeaa  ot 

interest  reporUd  in  Schedule  A  (see  Instruction  C)> '^»-0-: 

so.  attach  schedule  ahowinf  source,  nature,  and  amouit  of  wch 

I.  Did  you  at  any  time  during  your  taxable  year  own  directly  or 
any  stock  of  a  (ortifn  corporation  or  a  personal  haldin| 

6ned  by  section  Ml  of  the  Internal  Revenue  Code? 1 

attach  ststrmsnt  rsquared  by  Instruction  J. 


indiracdy 
as  d»- 
ifso. 


jr»8 


DETACH  PACES  I  AND  4  IF  NOT  VSKD 
Srfi^iuto  F— CAINS  AND  LOaaES  FROM  SALTS  OR  EXCHANGES  OF  CAPITAI.  ASSCTg.     (8-  I«»A»U«.  ^ 


trii iiiiii  j-DMirii 

Mi^  ^W  K^r    M-  Ov  Vm, 


5.  Cm. 


1913 


m23T 


SHORT-TOM  CAPITAI.  CAINS  AND  LOggEa-AagTS  HELD  NOT  MOM  THAN  11  MOMnw 


$. 


T«til  P»t  AortAam  cmpiul  piin  or  leu  (cnfar  in  ErM  I.  column  3.  of  ■»— ly  bjgw). 
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In  the   United   States   Circuit   Court  of  Appeals, 
for  the  Ninth  Circuit 

(The  Tax  Court  of  the  United  States 

Docket  No.  4969) 

GEORGE  W.  YOST, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW  AND  ASSIGN- 
MENTS OF  ERROR 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit: 

Comes  now  the  petitioner,  George  W.  Yost,  by 
his  attorneys  Alfred  J.  Schweppe  and  Maurice  R. 
McMicken,  and  respectfully  shows: 


I. 


JURISDICTION 

George  W.  Yost  and  Juanita  Yost  are  husband 
and  wife,  residing  at  Edmonds,  Washington.  They 
each  filed  separate  income  tax  returns,  reporting 
their  respective  one-half  of  the  community  income 
for  the  years  involved,  namely,  for  the  calendar 
years  1940  and  1941,  with  the  Collector  of  Internal 
Revenue  for  the  District  of  Washington,  at  Tacoma, 
Washington,  which  said  collection  district  is  within 
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the  jurisdiction  of  the  United  States  Circuit  Court 
of  [148]  Appeals  for  the  Ninth  Circuit,  wherein 
this  review  is  sought. 

Petitioner  seeks  a  review  of  the  decision  of  The 
Tax  Court  of  the  United  States,  pursuant  to  the 
provisions  of  §  1141  and  1142  of  the  United  States 
Internal  Revenue  Code. 


II. 


PRIOR  PROCEEDINGS 

On  March  23,  1944,  the  respondent,  in  accordance 
with  §272  of  the  Internal  Revenue  Code,  advised 
petitioner,  George  W.  Yost,  by  registered  mail  that 
the  determination  of  said  petitioner's  income  tax 
liability  for  the  taxable  year  1940  disclosed  a  defi- 
ciency in  tax  of  $75.44,  and  for  the  taxable  year 
1941  disclosed  a  deficiency  of  $1,071.70,  or  a  total 
deficiency  for  said  two  years  of  $1,147.14  for  said 
petitioner.  A  similar  letter  was  sent  to  Juanita 
Yost. 

Thereafter,  on  May  17,  1944,  George  W.  Yost 
and  Juanita  Yost  each  filed  a  separate  petition 
from  his  respective  notice  of  deficiency  with  The 
Tax  Court  of  the  United  States,  the  appeal  of 
George  W.  Yost  being  Docket  No.  4969  and  the 
appeal  of  Juanita  Yost  being  Docket  No.  4970.  The 
respondent  filed  his  separate  answer  to  each  of  said 
petitions  on  June  20,  1944. 

By  stipulation,  the  two  cases  were  consolidated 
for  hearing  and  decision,  and  wore  heard  at  Seattle, 
Washington,  on  November  2,  1944,  upon  an  agreed 
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stipulation  of  facts  and  additional  testimony  ad- 
duced at  the  trial.  On  May  28,  1945,  The  Tax 
Court  of  the  United  States  promulgated  its  findings 
of  facts  and  [149]  opinion  in  the  consolidated  cause 
(5  T.  C.  No.  16)  ;  and  on  May  28,  1945,  The  Tax 
Court  of  the  United  States  entered  its  separate 
decision  in  each  cause,  ordering  and  deciding  that 
there  were  deficiencies  in  income  tax  for  the  calen- 
dar year  1940  and  1941  in  the  respective  amounts 
of  $75.44  and  $1,071.70  for  each  of  said  petitioners. 

III. 

NATURE  OF  THE  CONTROVERSY 

The  question  presented  for  review  is  succinctly 
stated  as  follows: 

Did  the  amounts  of  $2,603.65  and  $12,799.99 
received  by  the  marital  community  composed  of 
George  W.  Yost  and  Juanita  Yost  in  the  years 
1940  and  1941,  respectively,  from  Richard  B. 
Newell  and  Robert  L.  Newell  (over  and  above  the 
repayment  by  said  Newells  of  their  loans),  consti- 
tute ordinary  income  of  said  marital  community, 
of  which  petitioner's  one-half  share  thereof  was 
fully  taxable  to  him  in  the  respective  years  (as 
contended  by  respondent  and  held  by  the  Tax 
Court),  or  were  said  amounts  derived  from  the 
sale  or  exchange  of  capital  assets  and  thus  consti- 
tuted long  term  capital  gains  to  said  marital  com- 
munity under  Section  117  I.R.C.,  and  as  such  only 
50%  of  petitioner's  one-half  share  thereof  should 
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be  taken  into  account  for  income  tax  purposes  of 
petitioner  in  the  respective  years  (as  contended  by 
petitioner)  ? 

Tricoach  Corporation,  a  Washington  corporation 
with  its  principal  office  at  Seattle,  was  organized 
in  February  1935,  by  [150]  Greorge  W.  Yost,  who 
had  been  engaged  in  the  bus  transportation  busi- 
ness in  suburban  Seattle,  by  Richard  B.  Newell, 
who  had  been  draftsman  and  chief  engineer  for 
Heiser's,  Inc.,  a  Seattle  manufacturer  of  bus  and 
truck  bodies,  and  by  Robert  L.  Newell,  who  had 
been  selling  bus  and  truck  bodies  throughout  the 
Pacific  Northwest  for  a  Portland,  Oregon,  concern. 

Its  authorized  capital  was  $50,000,  composed  of 
1,000  shares  of  the  par  value  of  $50.00  each.  Yost 
subscribed  for  150  shares,  paying  $7,500.00  there- 
for, and  each  of  the  Newells  subscribed  for  5  shares, 
each  paying  $250.00. 

During  its  entire  operation,  Robert  was  presi- 
dent and  sales  manager;  Richard  was  vice-presi- 
dent, treasurer  and  chief  engineer;  and  Yost  was 
secretary. 

The  salary  of  each  of  the  Newells  was  originally 
fixed  at  $250.00  per  month,  but  in  addition  thereto 
they  and  Yost  were  each  to  receive  adjusted  com- 
pensation at  the  end  of  each  year  equivalent  to 
one-third  of  the  year's  net  profits  after  provision 
for  payment  of  dividends  on  the  outstanding  stock. 

The  eleven  months  of  1935  resulted  in  a  deficit 
of  $1,068.18,  which  was  wiped  out  in  1936  by  Yost 
contributing    $1,001.42    and   each    of   the    Newells 
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$33.38,  being  pro  rata  according  to  their  stock- 
holdings. 

The  year  1936  was  profitable,  Yost  receiving  in 
that  year  $10,140.95  as  adjusted  compensation  and 
$11,649.64  in  dividends,  while  each  of  the  Newells 
received  salary  and  adjusted  compensation  [151] 
totaling  $13,440.95  (their  salaries  having  been  in- 
creased to  $300.00  per  month  commencing  in  July) 
and  $388.32  in  dividends. 

In  December  1936,  764  additional  shares  were 
issued  at  par,  348  to  Yost,  and  208  to  each  of  the 
Newells,  making  924  shares  outstanding  and  a 
paid-in  capital  of  $46,200.00. 

The  year  1937  was  also  profitable,  Yost  receiving 
in  that  year  $11,927.71  in  adjusted  compensation 
and  $7,968.08  in  dividends,  and  each  of  the  Newells 
received  salary  and  adjusted  compensation  totaling 
$15,527.71  and  also  $3,827.81  in  dividends. 

In  December  1937,  the  remaining  76  shares  were 
issued  at  par,  12  shares  to  Yost  and  32  shares  to 
each  of  the  Newells,  making  the  stockholdings  then, 
Yost  510  shares  and  each  of  the  Newells  245. 

By  the  end  of  1937,  Yost,  on  his  original  invest- 
ment in  Tricoach  of  $7,500.00,  had  received  in  divi- 
dends and  adjusted  compensation  a  total  of  $41,- 
686.38,  out  of  which  he  had  paid  to  Tri-coach 
$1,001.42  as  his  pro  rata  of  the  1935  deficit  and 
$18,000.00  for  360  additional  shares  of  stock,  leav- 
ing him  with  a  net  amount  of  $22,684.96  and  he 
owned  510  fully  paid  up  shares,  or  51%  of  the 
stock  of  Tricoach. 

In  March  1936,  Reiser's,  Inc.  made  an  assign- 
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to  enter  into  the  agreement  with  Pacific;  and  to 
enter  into  a  lease  and  option  agreement  with  the 
Newells  in  regard  to  Tricoach's  machinery  and 
equipment. 

On  August  3,  1938,  the  separate  agreements 
between  Yost  and  the  two  Newells  were  executed 
and  the  four-party  agreement  also  executed. 

In  1940  the  Newells  paid  to  Yost,  under  their 
respective  agreements,  the  following  amounts,  which 
were  applied  by  the  Yosts  as  follows:  [154] 

From  Robert  From  Richard 
L.  Newell        B.  Newell  Total 

PajTnents    received $2,603.65        $2,603.65        $5,207.30 

Applied  toward  payment  of 

their  loans 1,301.83  1,301.82  2,603.65 

Treated    as    a    community 

capital  gain $1,301.82        $1,301.83        $2,603.65 

On  June  26,  1940,  the  Yosts  received  $25,500.00 
and  the  two  Newells  each  $12,250.00  from  Tricoach 
as  liquidating  dividends.  As  the  Yosts'  stock  had 
cost  them  $25,500.00  plus  $1,001.42  as  their  share 
of  the  1935  deficit,  it  had  a  basis  in  their  hands  of 
$26,501.42.  Respondent,  in  determining  the  defi- 
ciencies for  1940,  allowed  as  a  community  deduction 
50%  of  said  long  term  capital  loss  of  $1,001.42,  or 
$500.71,  and  allowed  each  of  the  Yosts  a  deductible 
loss  of  one-half  thereof,  or  $250.35,  which  item  is 
not  in  controversy. 

In  1941  the  Newells  paid  to  Yost,  under  their 
respective  agreements,  the  following  amounts, 
which  were  applied  by  the  Yosts  as  follows: 
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From  Robert  From  Richard 

L.  Newell  B.  Newell            Total 

Payments  received  $9,286.00  $9,286.00      $18,572.00 

Applied  toward  balance  of 

loans 2,886.00  2,886.01          5,772.01 

Treated    as    a    community 

capital  gain  $6,400.00        $6,399.99       $12,799.99 

In  1942  the  Newells  each  paid  Yost  $610.34, 
making  the  total  received  by  the  Yosts  from  the 
two  Newells,  $224,999.98.  [155] 

In  petitioner's  1940  income  tax  return,  he  re- 
ported as  a  long  term  capital  gain  $1,301.82,  being 
his  community  one-half  of  the  $2,603.65  received 
from  the  two  Newells  in  1940  after  the  above  men- 
tioned application  on  their  indebtedness,  and  as 
such  long  term  capital  gain,  there  was  taken  into 
account  for  tax  purposes,  only  50%  thereof,  or 
$650.91. 

Respondent,  in  his  deficiency  letter,  held  that 
said  amount  of  $1,301.82  received  by  petitioner  in 
1940  was  not  a  capital  gain  but  was  ordinary  income 
taxable  in  full,  thereby  increasing  petitioner's  tax- 
able income  for  1940  by  $650.91,  and  the  Tax  Court 
sustained  respondent's  action  in  so  doing. 

In  petitioner's  1941  income  tax  return,  he  re- 
ported as  a  long  term  capital  gain  $6,400.00,  being 
his  community  one-half  of  the  $12,800.00  received 
from  the  two  Newells  in  1941  after  the  above  men- 
tioned application  on  the  balance  of  their  indebt- 
edness, and  as  such  long  term  capital  gain,  there 
was  taken  into  account,  for  tax  purposes,  only 
50%  thereof,  or  $3,200.00. 
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Respondent,  in  his  deficiency  letter,  held  that 
said  amount  of  $6,400.00  received  by  petitioner  in 
1941  was  not  a  capital  gain  but  was  ordinary  in- 
come taxable  in  full,  thereby  increasing  petitioner's 
taxable  income  for  1941  by  $3,200.00,  and  the  Tax 
Court  sustained  respondent's  action  in  so  doing. 

Petitioner  contends  that  such  payments  received 
in  each  of  the  years  1940  and  1941  (over  and  above 
repayments  on  the  loans)  were  derived  from  the 
sale  or  exchange  of  capital  assets,  and  thus  [156] 
constituted  long  term  capital  gains,  and  that  only 
50%  of  petitioner's  commmiity  one-half  interest 
thereof  was  taxable  to  him. 

IV. 

ASSIGNMENTS  OF  ERROR 

That  petitioner,  George  W.  Yost,  being  aggrieved 
by  the  opinion  and  decision  of  The  Tax  Court  of 
the  United  States  in  this  proceeding,  hereby  peti- 
tions for  a  review  of  said  opinion  and  decision  by 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  for  the  correction  of  mani- 
fest errors  which  therein  occurred  and  intervened 
to  petitioner's  prejudice.  The  errors  committed  by 
The  Tax  Court  of  the  United  States  which  are 
relied  upon  by  petitioner  as  the  basis  of  this  peti- 
tion for  review  are  as  follows: 

That  The  Tax  Court  of  the  United  States  erred : 

1.  In  holding  and  deciding  that  the  amounts  of 
$2,603.65   and   $12,799.99   received   by   the   marital 
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community  composed  of  George  W.  Yost  and 
Juanita  Yost  in  1940  and  1941,  respectively,  from 
Richard  B.  Newell  and  Robert  L.  Newell  (over 
and  above  the  repayment  by  said  Newells  of  their 
loans),  constituted  ordinary  income  and  that  peti- 
tioner's community  one-half  interest  thereof  was 
fully  taxable  to  him. 

2.  In  failing  to  hold  and  decide  that  the  amounts 
of  $2,603.65  and  $12,799.99  received  by  the  marital 
community  composed  of  George  W.  Yost  and 
Juanita  Yost  in  1940  and  1941,  respectively,  from 
Richard  B.  Newell  and  Robert  L.  Newell  (over 
and  above  the  repayment  by  said  Newells  of  their 
loans),  were  derived  from  the  [157]  sale  or  ex- 
change of  capital  assets  and  thus  constituted"  long 
term  capital  gains,  and  that  only  50%  of  petitioner's 
community  one-half  interest  thereof  was  taxable 
to  him. 

3.  In  ordering  and  deciding  that  there  are  de- 
ficiencies in  petitioner's  income  taxes  of  $75.44  for 
1940  and  $1,071.70  for  1941. 

4.  In  failing  to  order  and  decide  that  there  is 
a  deficiency  in  petitioner's  income  tax  for  1940  of 
$2.57  and  no  deficiency  for  1941. 

Wherefore,  George  W.  Yost  petitions  that  said 
opinion  and  decision  of  The  Tax  Court  of  the 
United  States  be  reviewed  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit; 
that  a  transcript  of  the  record  be  prepared  in 
accordance  with  the  law  and  the  rules  of  said  Court 
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and  be  transmitted  to  the  Clerk  of  said  Court  for 
filing,  and  that  appropriate  action  be  taken,  to  the 
end  that  the  errors  complained  of  may  be  reviewed 
and  corrected  by  said  Court. 

MAURICE  R.  McMICKEN 
ALFRED  J.  SCHWEPPE 

Counsel  for  Petitioner. 

[Endorsed]:  T.C.U.S.  Filed  Aug.  24,  1945.  [158] 


The  Tax  Court  of  the  United  States 
Docket  No.  4969 

GEORGE  W.  YOST, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To  John  P.  Wenchel,  Cliief  Counsel  for  the  Bureau 
of  Internal  Revenue,  Internal  Revenue  Build- 
ing, Washington,  D.  C. 

Sir: 

Please  take  notice  that  the  undersigned  is  mailing 
today  to  The  Tax  Court  of  the  United  States, 
Washington,  D.  C,  to  be  tiled  with  the  Clerk  thereof, 
the  Petition  of  George  W.  Yost,  a  copy  of  which 
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is  annexed  hereto,  for  review  by  the  United  States 
Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
of  the  Decision  of  The  Tax  Court  of  the  United 
States  entered  in  the  above  cause  upon  the  records 
of  said  Tax  Court  on  May  28,  1945. 

Dated:  August  22,  1945. 

/s/    MAURICE  R.  McMICKEN 

/s/    ALFRED  J.  SCHWEPPE, 

Counsel  for  Petitioner 

Personal  service  of  the  above  and  foregoing 
Notice,  together  with  a  copy  of  the  Petition  for 
review  and  Assignments  of  Error  mentioned 
therein,  is  hereby  acknowledged  this  24th  day  of 
August,  1945. 

/s/    J.  P.  WENCHEL 

Chief  Counsel  for  the  Bureau 
of  Internal  Revenue. 

[Endorsed] :   T.C.U.S.  Filed  Aug.  25,  1945.  [159] 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

T.  C.  Docket  No.  4969 

GEOROE  W.  YOST, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

T.  C.  Docket  No.  4970 

JUANITA  YOST, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
ORDER 

Motion  for  preparation  of  the  records  on  review 
in  the  above  causes  and  the  printing  thereof,  having- 
been  made  by  counsel  for  the  above  named  peti- 
tioners, and  consented  to  by  counsel  by  respondent. 

It  Is  Hereby  Ordered 

1.  That  the  certified  records  sur  petitions  for 
review  shall  be  made  upon  separate  designations 
for  record  on  review  in  the  usual  course  and  that 
a  complete  transcript  of  record  be  filed  only  in  the 
case  of  George  W.  Yost,  v.  Commissioner  of  Inter- 
nal Revenue,  T.  C.  Docket  No.  4969,  which  shall 
include,  inter  alia,  a  copy  of  the  stipulation  of  facts 
filed  with  The  Tax  Court  of  the  United  States  in 
the  consolidated   [160]   causes  and  a  copy  of  the 
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Official  Reporter's  Minutes  of  the  Proceedings  and 
testimony  and  exhibits  adduced  in  evidence  at  the 
consolidated  hearing  before  The  Tax  Court  on 
November  2,  1944,  and  a  copy  of  the  Order  entered 
hereon  by  this  Couii:;  and  that  an  abbreviated 
record  be  filed  in  the  case  of  Juanita  Yost  v.  Com- 
missioner of  Internal  Revenue,  T.  C.  Docket  No. 
4970,  which  shall  contain  only  the  following  docu- 
ments; Docket  Entries;  petition  and  answer;  peti- 
tion for  review  and  notices;  orders  of  enlargements 
of  time,  if  any ;  and  the  designation  for  record. 

2.  That  the  two  cases  be  docketed  in  the  usual 
course  but  that  only  the  complete  record  relating 
to  the  case  of  George  W.  Yost  v.  Commissioner 
of  Internal  Revenue,  T.  C.  Docket  No.  4969  (in- 
cluding any  subsequent  documents  filed  in  this  case 
prior  to  printing)  shall  be  printed  and  only  said 
case  shall  be  briefed  and  presented  to  the  Court 
in  argument  for  decision,  but  that  the  matters  con- 
tained in  the  abbreviated  record  of  the  related  case 
may  be  referred  to  by  counsel  in  their  respective 
briefs  filed  herein  and  on  oral  arguments  and  con- 
sidered by  the  Court  with  the  same  force  and  effect 
as  if  included  in  the  printed  record  on  review 
herein. 

3.  That  the  abbreviated  record  in  the  case  bear- 
ing T.  C.  Docket  No.  4970,  remain  unprinted  in  the 
office  of  the  Clerk  of  the  reviewing  Court  herein 
and  further  proceedings  thereon  be  suspended  until 
the  decision  of  The  Tax  Court  of  the  United  States 
in  the  case  of  George  W.  Yost  v.  Commissioner  of 
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Internal  Revenue  bearing  T.  C.  Docket  No.  4969, 
shall  become  final  within  the  meaning  of  Section 
1140  of  the  Internal  Revenue  Code,  and  upon  such 
decision  becoming  final  in  such  case  (T.  C.  Docket 
No.  4969),  either  of  the  parties  in  the  cause  bearing 
[161]  T.  C.  Docket  No.  4970,  may,  upon  formal 
notice  to  the  other  and  upon  the  basis  of  this  stipu- 
lation and  a  certified  copy  of  the  said  final  decision 
in  the  case  of  George  W.  Yost  (T.  C.  Docket  No. 
4969),  apply  for  an  order  directing  the  entry  of 
judgment  in  the  case  bearing  T.  C.  Docket  No. 
4970,  corresponding  to  the  result  in  the  case  of 
George  W.  Yost  (T.  C.  Docket  No.  4969). 

4.  That  the  Clerk  of  this  Court  be  instructed 
to  transmit  two  certified  copies  of  the  order  of 
this  Court  entered  hereon  to  the  Clerk  of  the  Tax 
Court  of  the  United  States  at  Washington  25,  D.  C, 
one  of  which  to  be  by  him  incorporated  in  the 
transcript  of  record  on  review  in  the  case  of  George 
W.  Yost  V.  Commissioner  of  Internal  Revenue 
bearing  T.  C.  Docket  No.  4969,  as  certified  and 
transmitted  to  this  Court. 

Done  this  12th  day  of  September,  1945. 
(Signed)      WILLIAM  DENMAN, 
Judge 

A  true  copy.    Attest.  Sept.  12,  1945. 
/s/    PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed]:  Filed  Sept.  12,  1945.  (s)  Paul  B. 
O'Brien,  Clerk. 

[Endorsed] :    T.C.U.S.    Piled  Sept.  18,  1945. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 
DESIGNATION  OF  RECORD  ON  REVIEW 

To   the   Clerk   of   The   Tax   Court   of   the   United 

States : 

You  will  please  prepare,  transmit  and  deliver  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  copies  duly  certified 
as  correct  of  the  following  documents  and  records 
in  the  above-entitled  cause  in  connection  with  the 
petition  for  review  by  the  said  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  heretofore  filed  by 
the  petitioner  herein: 

1.  Docket  entries  of  the  proceedings. 

2.  Pleadings : 

(a)  Petition,  including  annexed  copy  of 
deficiency  notice  and  statement  attached  there- 
to. 

(b)  Answer. 

3.  Opinion  of  Tax  Court. 

4.  Decision  of  Tax  Court. 

5.  Stipulation  for  consolidation  and  stipulation 
of  facts,  together  with  photostatic  or  other  copy  of 
all  exhibits  attached  and  made  a  part  thereof. 

6.  Copy  of  Official  Reporter's  Minutes  of  Pro- 
ceedings and  testimony  adduced  at  hearing  before 
The  Tax  Court  on  November  2,  1944,  pages  A  and 
1  to  35  both  inclusive.  [163] 
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7.  Photostatic  copies  of  respondent's  exhibits 
A-1  and  A-2. 

8.  Petition  for  review,  together  with  proof  of 
service  of  notice  of  filing  petition  for  review  and 
of  service  of  a  copy  of  petition  for  review. 

9.  Order  for  the  Records  and  Printing. 

10.  Orders  enlarging  time  for  the  preparation 
of  the  evidence  and  for  transmission  and  filing  of 
the  transcript  of  record  on  review,  if  any. 

11.  This  designation. 

Said  transcript  to  be  prepared,  certified  and 
transmitted  as  required  by  law  and  the  rules  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

ALFRED  J.  SCHWEPPE 
657  Colman  Building 
Seattle  4,  Washington 

MAURICE  R.  McMICKEN 

827  Central  Building 
Seattle  4,  Washing-ton 
Comisel  for  Petitioner 

Service  of  a  copy  of  the  within  Designation  for 
Record  is  hereby  admitted  this  17th  day  of  Sept. 
1945. 

J.  P.  WENCHEL,  CAR 

Chief  Coimsel,  Bureau  of  In- 
ternal Revenue 
Attorney  for  Respondent 

[Endorsed] :     T.C.U.S.  Filed  Sept.  17, 1945.  [164] 
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The  Tax  Court  of  The  United  States 
Washington 

Docket  No.  4969 

GEORGE  W.  YOST, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

CERTIFICATE 

I,  B.  D.  Gamble,  clerk  of  The  Tax  Court  of  the 
United  States  do  hereby  certify  that  the  foregoing 
pages,  1  to  164,  inclusive,  contain  and  are  a  true 
copy  of  the  transcript  of  record,  papers,  and  pro- 
ceedings on  file  and  of  record  in  my  office  as  called 
for  by  the  Praecipe  in  the  appeal  (or  appeals)  as 
above  numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  The  Tax  Court  of  the  United 
States,  at  Washington,  in  the  District  of  Columbia, 
this  1  day  of  Oct.  1945. 

(Seal)  B.  D.  GAMBLE 

Clerk,  The  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  11155.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  George 
W.  Yost,  Petitioner,  vs.  Commissioner  of  Internal 
Eevenue,  Respondent.  Transcript  of  the  Eecord. 
Upon  Petition  to  Review  a  Decision  of  The  Tax 
Court  of  the  United  States. 

Filed  October  13,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  The  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11155 

(T.  C.  Docket  No.  4969) 

GEORGE  W.  YOST, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT    OF    POINTS    AND    DESIGNA- 
TION OF  RECORD  TO  BE  PRINTED 

Comes  now  the  Petitioner  on  Review  herein  and 
adopts  as  his  Statement  of  Points  on  which  he 
intends  to  rely  on  the  Review  herein  the  Assign- 
ments of  Errors  included  in  his  Petition  for  Review 
within  the  Transcript  of  Record,  and  he  also  desig- 
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nates  for  printing  the  entire  Transcript  of  Record 
transmitted  to  this  Court  by  the  Clerk  of  the  Tax 
Court  of  the  United  States,  together  with  this 
Statement  and  Designation. 

MAURICE  R.  McMICKEN 
ALFRED  J.  SCHWEPPE 
Counsel  for  Petitioner 

[Endorsed]:    Filed    Oct.    22,    1945.      Paul    P. 
O'Brien,  Clerk. 
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IN  THE 

UNITED  STATES 
CIMCUIT  COUBT  OF  APPEALS 

FOR  THE  NINTH  CIMCUIT 

George  W.  Yost,  Petiticmer, 

7^-  _  )  No.  11155 

Commissioner  of  Internal  Revenue, 

Respondent. 

Upon  Petition  to  Review  a  Decision  of  the  Tax 
Court  of  the  United  States 


PETITIONER'S  BRIEF 


OPINION  BELOW 

The  only  previous  opinion  in  this  case  is  the  opinion 

of  the  Tax  Court  of  the  United  States,  5  T.C , 

No.  16  (R.  27-45). 

JURISDICTION 

This  is  a  proceeding  to  review  a  decision  of  the  Tax 
Court  of  the  United  States,  entered  May  28,  1945, 
determining  petitioner's  liability  for  additional  in- 
come taxes  for  the  calendar  years  1940  and  1941  in 
the  respective  amounts  of  $75.44  and  $1,071.70  (R. 
45-46). 

From  respondent's  determination  of  proposed  de- 
ficiencies for  each  of  said  years,  an  appeal  was  taken 
to  the  Tax  Court  of  the  United  States  under  Section 
272(a)  I.R.C.   (R.  3-21). 


By  stipulation  (R.46)  said  cause  was  consoli- 
dated for  hearing  and  opinion  with  an  identical  cause 
of  petitioner's  wife,  Juanita  Yost,  and  the  Tax  Court's 
opinion  in  the  consolidated  cause  was  filed  May  28, 

1945  (R.  27-45),  and  is  reported  as  5  T.C ,  No. 

16.  The  Tax  Court's  decision  thereon  against  this 
petitioner  was  entered  on  May  28,  1945  (R.  45-46). 

Petitioner  and  his  wife,  Juanita  Yost,  reside  at 
Edmonds,  Washington,  and  they  filed  separate  in- 
come tax  returns  on  the  community  property  basis 
for  each  of  the  years  1940  and  1941  with  the  Collec- 
tor of  Internal  Revenue  at  Tacoma,  Washington, 
within  this  circuit    (Stip.   1,   R.46). 

This  appeal  was  taken  by  Petition  for  Review  filed 
August  24,  1945  (R.  161-172)  and  notice  of  such  fil- 
ing was  served  on  respondent  the  same  day  and  filed 
August  25,  1945  (R.  172-173). 

(A  separate  appeal  was  taken  by  petitioner's  wife, 
Juanita  Yost,  at  the  same  time,  but  by  Order  of  this 
Court  entered  on  September  12,  1945  (R.  174-176), 
only  the  record  and  the  briefs  in  this  case  were  to  be 
printed. ) 

This  Court  has  jurisdiction  under  Sections  1141 
and  1142  I.R.C. 


8 

STATEMENT  OF  THE  CASE 

The  question  involved  in  this  review  is: 
Did  the  amounts  of  $2,603.65  and  $12,799.99  re- 
ceived by  the  marital  community  composed  of  George 
W.  Yost  and  Juanita  Yost  in  the  years  1940  and  1941, 
respectively,  from  Richard  B.  Newell  and  Robert  L. 
Newell  (over  and  above  the  repayment  by  said  New- 
ells  of  their  loans),  constitute  ordinary  income  of 
said  marital  community,  of  which  petitioner's  one- 
half  share  thereof  was  fully  taxable  to  him  in  the 
respective  years  (as  contended  by  respondent  and  held 
by  the  Tax  Court),  or  were  said  amounts  derived 
from  the  sale  or  exchange  of  capital  assets  and  thus 
constituted  long-term  capital  gains  to  said  marital 
community  under  Section  117  I.R.C.,  and  as  such  only 
50%  of  petitioner's  one-half  share  thereof  should  be 
taken  into  account  for  income  tax  purposes  of  peti- 
tioner in  the  respective  years  (as  contended  by  peti- 
tioner) ? 

The  case  was  tried  to  the  Tax  Court  on  a  stipula- 
tion of  facts  (R.  46-60)  to  which  were  annexed  eleven 
exhibits  (R.  60-118),  and  the  oral  testimony  of  peti- 
tioner (R.  129-139),  Robert  L.  Newell  (R.  140-144) 
and  Paul  R.  Strout  (R.  145-149). 

The  Tax  Court  found  the  stipulated  facts  (R.  28- 
40)  and  made  additional  findings  from  the  oral  testi- 
mony (R.  40). 

The  following  is  a  summary  of  the  facts  found 
by  the  Tax  Court,  together  with  references  to  the 
printed  record: 

Tricoach   Corporation,   a  Washington  corporation 


with  its  principal  office  at  Seattle,  was  organized  in 
January,  1935,  by  George  W.  Yost,  who  had  been 
engaged  in  the  bus  transportation  business  in  subur- 
ban Seattle,  by  Richard  B.  Newell,  who  had  been 
draftsmman  and  chief  engineer  for  Reiser's,  Inc.,  a 
Seattle  manufacturer  of  bus  and  truck  bodies,  and 
by  Robert  L.  Newell,  who  had  been  selling  bus  and 
truck  bodies  throughout  the  Pacific  Northwest  for  a 
Portland,  Oregon,  concern  (Stip.  4,  5,  R.  47,  48; 
Opinion  R.  28,  29). 

Its  authorized  capital  was  $50,000,  composed  of 
1,000  shares  of  the  par  value  of  $50.00  each.  Yost 
subscribed  for  150  shares,  paying  $7,500.00  therefor, 
and  each  of  the  Newells  subscribed  for  5  shares,  each 
paying  $250.00  (Stip.  6;  R.  48;  Opinion  R.  29). 

During  its  entire  operation,  Robert  was  president 
and  sales  manager ;  Richard  was  vice-president,  treas- 
urer and  chief  engineer;  and  Yost  was  secretary 
(Stip.  7,  R.  48;  Opinion  R.  29). 

The  salary  of  each  of  the  Newells  was  originally 
fixed  at  $250.00  per  month,  but  in  addition  thereto 
they  and  Yost  were  each  to  receive  adjusted  compen- 
sation at  the  end  of  each  year  equivalent  to  one-third 
of  the  year's  net  profits  after  provision  for  payment 
of  dividends  on  the  outstanding  stock  (Stip.  7,  R.  48; 
Opinion  R.  29,  30). 

The  eleven  months  of  1935  resulted  in  a  deficit  of 
$1,068.18,  which  was  wiped  out  in  1936  by  Yost  con- 
tributing $1,001.42  and  each  of  the  Newells  $33.38, 
being  pro  rata  according  to  their  stockholdings  (Stip. 
8,  10,  R.  49,  51). 


The  year  1936  was  profitable,  Yost  receiving  in 
that  year  $10,140.95  as  adjusted  compensation  and 
$11,649.64  in  dividends,  while  each  of  the  Newells 
received  salary  and  adjusted  compensation  totaling 
$13,440.95  (their  salaries  having  been  increased  to 
$300.00  per  month  commencing  in  July)  and  $388.32 
in  dividends  (Stip.  9,  10;  R.  49,  50;  Opinion  R.  30). 

In  December,  1936,  764  additional  shares  were  is- 
sued at  par,  348  to  Yost,  and  208  to  each  of  the  New- 
ells, making  924  shares  outstanding  and  a  paid-in 
capital  of  $46,200.00  (Stip.  9,  R.  50;  Opinion  R.  30). 

The  year  1937  was  also  profitable,  Yost  receiving 
in  that  year  $11,927.71  in  adjusted  compensation  and 
$7,968.08  in  dividends,  and  each  of  the  Newells  re- 
ceived salary  and  adjusted  compensation  totaling 
$15,527.71  and  also  $3,827.81  in  dividends  (Stip.  12, 
13,  R.  51,  52;  Opinion  R.  30). 

In  December,  1937,  the  remaining  76  shares  were 
issued  at  par,  12  shares  to  Yost  and  32  shares  to  each 
of  the  Newells,  making  the  stockholdings  then,  Yost 
510  shares  and  each  of  the  Newells  245  (Stip.  11,  R. 
50;  Opinion  R.  30). 

By  the  end  of  1937,  Yost,  on  his  original  investment 
in  Tricoach  of  $7,500.00,  had  received  in  dividends 
and  adjusted  compensation  a  total  of  $41,686.38, 
out  of  which  he  had  paid  to  Tricoach  $1,001.42  as 
his  pro  rata  of  the  1935  deficit  and  $18,000.00  for  360 
additional  shares  of  stock,  leaving  him  with  a  net 
amount  of  $22,684.96  and  he  owned  510  fully  paid  up 
shares,  or  51%  of  the  stock  of  Tricoach  (Stip.  14,  R. 
53;  Opinion  R.  31). 
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In  March,  1936,  Reiser's,  Inc.  made  an  assignment 
for  the  benefit  of  creditors,  and  all  its  machinery 
and  equipment  were  sold  to  Pacific  Car  &  Foundry- 
Co.  (hereinafter  referred  to  as  Pacific).  Pacific  in- 
stalled said  machinery  in  its  Renton  plant  and  com- 
menced manufacturing  bus  bodies  in  competition  with 
Tricoach,  which  resulted  in  considerable  losses  to 
Pacific  in  each  of  the  years  1936  and  1937  (Stip.  16, 
R.  54;  Opinion  R.  32). 

For  several  months  throughout  1938,  Pacific  nego- 
tiated with  the  Newells  and  Yost  for  the  purpose  of 
accomplishing  a  merger  or  working  out  some  method 
of  eliminating  the  competition  of  Tricoach,  and  to 
secure  the  services  of  the  two  Newells  to  manage  the 
production  and  sales  of  the  motor  coach  division  of 
Pacific.  The  arrangement  finally  worked  out  con- 
templated leasing  by  Tricoach  of  its  machinery  and 
equipment  to  the  Newells  for  ten  years,  together  with 
an  option  to  them  to  purchase  it  by  December  31, 
1938,  at  its  depreciated  book  value.  The  Newells  were 
to  sublease  to  Pacific  all  of  the  Tricoach  machinery 
and  equipment  for  7I/2  years,  from  October  1,  1938, 
and  it  was  to  be  moved,  at  Pacific's  expense,  to  its 
Renton  plant.  Pacific  was  to  operate  its  motor  coach 
division  for  71/2  years  from  October  1,  1938,  to  em- 
ploy the  Newells  for  said  period  at  a  minimum  salary 
of  $250.00  per  month  each,  and  in  addition  thereto, 
to  pay  each  of  the  Newells  one-sixth  of  the  profits  of 
the  motor  coach  division  earned  during  said  term. 
Richard  was  to  have  charge  of  the  production  end 
and  Robert  was  to  manage  the  balance  of  the  busi- 
ness. Pacific  was  to  purchase,  as  needed,  for  cash  at 


then  market  prices,  all  of  Tricoach's  materials  inven- 
tory, and  to  furnish  free  storage  space  for  said  in- 
ventory, if  moved  to  the  Renton  plant.  Such  arrange- 
ment (Exh.  7,  R.  80-104)  is  referred  to  in  the  opinion 
as  the  four-party  agreement  (Stip.  17,  R.  54;  Opinion 
R.  32,  33). 

Since  such  arrangement  would  mean  liquidation 
of  Tricoach  at  the  par  value  of  its  stock,  as  its  earn- 
ings had  previously  been  all  distributed  as  adjusted 
compensation  and  dividends,  Yost  would  not  consent 
to  such  arrangement  unless  he  were  paid  something 
over  and  above  the  liquidation  value  of  his  stock  (R. 
133,  Opinion  R.  40).  In  order  to  get  Yost's  consent, 
each  of  the  Newells  agreed  to  pay  Yost  a  maximum 
of  $12,500.00,  i.e.,  one-third  of  the  first  $37,500.00 
each  Newell  was  to  receive  out  of  his  one-sixth  of 
the  net  profits  of  the  motor  coach  division  of  Pacific. 
Separate  agreemments  were  entered  into  by  Yost 
with  each  Newell,  whereby  Yost  agreed  to  loan  each 
$4,187.83,  without  interest,  to  be  used  by  them  to  ac- 
quire from  Tricoach  for  cash  its  machinery  and  equip- 
ment under  the  option.  Each  Newell  agreed  to  pay  to 
Yost  one-third  of  the  first  $37,500.00  each  of  them 
received  out  of  his  one-sixth  of  the  net  profits  of  Pa- 
cific's motor  coach  division,  one-half  of  such  payments 
to  be  applied  in  payment  of  their  respective  loans  of 
$4,187.83  until  full  payment  thereof  (Exh.  8  and  9, 
R.  104-111,  Opinion  R.  33-35). 

To  accomplish  these  arrangements,  on  August  2, 
1938,  a  joint  stockholders'  and  directors'  meeting  of 
Tricoach  was  held,  at  which  it  was  resolved  to  discon- 
tinue its  manufacturing  operations  about  October  1, 
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1938;  to  gradually  liquidate  its  affairs;  to  enter  into 
the  agreement  with  Pacific;  and  to  enter  into  a  lease 
and  option  agreement  with  the  Newells  in  regard  to 
Tricoach's  machinery  and  equipment  (Stip.  20,  R.  56; 
Opinion  R.  35-37). 

On  August  3,  1938,  the  separate  agreements  be- 
tween Yost  and  the  two  Newells  were  executed  and 
the  four-party  agreement  also  executed  (Stip.  21,  22, 
R.  57;  Opinion  R.  35). 

In  1940  the  Newells  paid  to  Yost,  under  their  re- 
spective agreements,  the  following  amounts,  which 
were  applied  by  Yost  as  follows: 

From  From 

Robert  L.  Richard  B. 
Newell        Newell  Total 

Payments  received....$2,603.65  $2,603.65     $5,207.30 
Applied  toward  pay- 
ment of  their  loans   1,301.83       1,301.82       2,603.65 

Treated   as   a   com- 
munity  capital  gain  $1,301.82     $1,301.83     $2,603.65 

(Stip.  23,  R.  57;  Opinion  R.  37) 

On  June  26,  1940,  Yost  received  $25,500.00  and 
the  two  Newells  each  $12,250.00  from  Tricoach  as 
liquidating  dividends.  As  Yost's  stock  had  cost  him 
$25,500.00  plus  $1,001.42  as  his  share  of  the  1935 
deficit,  it  had  a  basis  in  his  hands  of  $26,501.42.  Re- 
spondent, in  determining  the  deficiences  for  1940, 
allowed  as  a  community  deduction  50%  of  said  long- 
term  capital  loss  of  $1,001.42,  or  $500.71,  and  allowed 
each  of  the  Yosts  a  deductible  loss  of  one-half  there- 
of, or  $250.35,  which  item  is  not  in  controversy  (Stip. 
24,  R.  51-58;  Opinion  R.  38). 

In  1941  the  Newells  paid  to  Yost,  under  their  re- 
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spective  agreements,  the  following  amounts,  which 

were  applied  by  Yost  as  follows: 

From  From 

Robert  L.    Richard  B. 
Newell        Newell        Total 

Payments  received....$9,286.00     $9,286.00  $18,572.00 
Applied  toward  bal- 
ance of  loans 2,886.00      2,886.01       5,772.01 

Treated   as  a  com- 
munity  capital  gain  $6,400.00     $6,399.99  $12,799.99 
(Stip.  25,  R.  58;  Opinion  R.  38-39) 

In  1942  the  Newells  each  paid  Yost  $610.34,  mak- 
ing the  total  received  by  Yost  from  the  two  Newells, 
$24,999.98  (Stip.  26,  R.  58-59;  Opinion  R.  39). 

In  petitioner's  1940  income  tax  return,  he  reported 
as  a  long-term  capital  gain  $1,301.82,  being  his  com- 
munity one-half  of  the  $2,603.65  received  from  the 
two  Newells  in  1940  after  the  above  mentioned  ap- 
plication on  their  indebtedness,  and  as  such  long-term 
capital  gain,  there  was  taken  into  account  for  tax 
purposes,  only  50%  thereof,  or  $650.91  (Stip.  27,  R. 
59;  Opinion  R.  39). 

Respondent,  in  his  deficiency  letter,  held  that  said 
amount  of  $1,301.82  received  bby  petitioner  in  1940 
was  not  a  capital  gain  but  was  ordinary  income  tax- 
able in  full,  thereby  increasing  petitioner's  taxable 
income  for  1940  by  $650.91  (R.  39)  nd  the  Tax  Court 
sustained  respondent's  action  in  so  doing  (R.  45). 

In  petitioner's  1941  income  tax  return,  he  reported 
as  a  long-term  capital  gain  $6,400.00,  being  his  com- 
munity one-half  of  the  $12,799.99  received  from  the 
two  Newells  in  1941  after  the  above  mentioned  appli- 
cation on  the  balance  of  their  indebtedness,  and  as 
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such  long-term  capital  gain,  there  was  taken  into  ac- 
count, for  tax  purposes,  only  50  %  thereof,  or  $3,200.00 
(Stip.  30,  R.  59-60;  Opinion  R.  39-40). 

Respondent,  in  his  deficiency  letter,  held  that  said 
amount  of  $6,400.00  received  by  petitioner  in  1941 
was  not  a  capital  gain  but  was  ordinary  income  tax- 
able in  full,  thereby  increasing  petitioner's  taxable 
income  for  1941  by  $3,200.00  (R.  40)  and  the  Tax 
Court  sustained  respondent's  action  in  so  doing  (R. 
45). 

Petitioner  contends  that  such  payments  received  in 
each  of  the  years  1940  and  1941  (over  and  above 
repayments  on  the  loans)  were  derived  from  the  sale 
or  exchange  of  capital  assets,  and  thus  constituted 
long-term  capital  gains,  and  that  only  50%  of  peti- 
tioner's community  one-half  interest  thereof  was  tax- 
able to  him. 
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ASSIGNMENTS  OF  ERROR 

In  setting  forth  the  Assignments  of  Error  here- 
in, there  has  been  combined  Assignments  of  Error 
1  and  2,  also  3  and  4,  as  set  forth  in  the  Petition  for 
Review.  Assignment  of  Error  I  covers  the  sole  ques- 
tion involved  in  this  proceeding  and  II  is  applicable 
if  petitioner's  contention  is  upheld. 

I 

The  Tax  Court  erred  in  holding  and  deciding  that 
the  amounts  of  $2,603.65  and  $12,799.99  received  by 
the  marital  community  composed  of  George  W.  Yost 
and  Juanita  Yost  in  1940  and  1941,  respectively,  from 
Richard  B.  Newell  and  Robert  L.  Newell  (over  and 
above  the  repayment  by  said  Newells  of  their  loans), 
constituted  ordinary  income  and  that  petitioner's 
community  one-half  interest  thereof  was  fully  tax- 
able to  him,  and  in  failing  to  hold  and  decide  that 
said  amounts  were  derived  from  the  sale  or  exchange 
of  capital  assets  and  thus  constituted  long-term  capi- 
tal gains,  and  that  only  50%  of  petitioner's  commun- 
ity one-half  interest  thereof  was  taxable  to  him. 

II 

The  Tax  Court  erred  in  ordering  and  deciding  that 
there  are  deficiencies  in  petitioner's  income  taxes  of 
$75.44  for  1940  and  $1,071.70  for  1941,  and  in  failing 
to  order  and  decide  that  there  is  a  deficiency  in  peti- 
tioner's income  tax  for  1940  of  $2.57  and  no  deficiency 
for  1941. 


12 

ARGUMENT 

I. 

The  Amounts  of  $2,603.65  and  $12,799.99  Received  by 
the  Marital  Community  Composed  of  George  W.  Yost 
and  Juanita  Yost  in  1940  and  1941,  Respectively, 
from  Richard  B.  Newell  and  Robert  L.  Newell  (Over 
and  Above  the  Repayment  by  said  Newells  of  Their 
Loans)  Were  Amounts  Derived  from  the  Sale  or  Ex- 
change of  Capital  Assets  and  thus  Constituted  Long- 
Term  Capital  Gains  to  the  Marital  Community  Under 
Section  117  I.R.C.,  and  as  such.  Only  50%  of  Pe- 
titioner's Community  One-Half  Interest  Thereof  was 
Taxable  to  Him  in  said  Years.  (Assignment  of  Error  I) 

The  sole  question  in  this  case  is  whether  the  fol- 
lowing amounts  received  by  the  petitioner  from  the 
two  Newells: 

1940:  $2,603.65   (Exclusive   of   $2,603.65   cred- 
ited on  their  loans)   (Stip.  23,  R.  57,  37) 
1941:  $12,799.99   (Exclusive  of  $5,772.01  cred- 
ited in  payment  of  the  balance  of  their 
loans)    (Stip.  25,  R.  58,  39)  I 

in  accordance  with  the  provisions  of  Exhibits  8  (R. 
104-107)  and  9  (R.  108-111),  the  main  consideration 
for  which  was: 

"In    Consideration   that   the   stecond   paily 

[Yost]  shall  consent  to  and  enter  into  a  certain 

contract  between  the  Pacific  Car  and  Foundry 

Company,  a  corporation,  Tricoach  Corporation, 

a  corporation,  et  al.,  a  copy  of  which  is  attached 

hereto  and  marked  'Exhibit  A,'  *  *  *"  (Exhibits 

8  and  9,  R.  105,  108) 

were  capital  gains  as  contended  by  the  petitioner,  or 

ordinary  income  as  contended  by  respondent  and  held 

by  the  Tax  Court  (R.  45). 
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If  they  were  capital  gains,  they  were  long-term 
capital  gains  under  Section  117  I.R.C.*,  and  only 
50  %  thereof  are  to  be  taken  into  account  in  computing 
taxable  income  for  the  respective  years,  while  if  ordin- 
ary income  the  full  amount  is  subject  to  tax  in  said 
years. 

Petitioner  claims  that  said  amounts  were  derived 
from  the  sale  or  exchange  of  capital  assets.  There  can 
be  no  question  but  that  the  510  shares  of  stock  of  Tri- 
coach  Corporation  owned  by  petitioner  were  capital 
assets  as  defined  by  Section  117  I.R.C. 

Just  prior  to  the  time  the  four-party  agreement 
(Exhibit  7,  R.  80-104)  and  the  agreements  with  the 
two  Newells  (Exhibits  8  and  9,  R.  104-107,  108-111) 
were  entered  into,  petitioners  510  shares  of  stock  of 
Tricoach  Corporation  had  two  elements  of  value: 

(a)  51%  of  the  net  tangible  assets,  cash  and  ac- 
counts receivable  of  the  corporation.  On  liquidation 
this  proved  to  be  the  par  value  of  said  shares,  or 
$25,500  (Stip.  24,  R.  57),  the  par  value  of  each  share 
being  $50.  This  is  further  borne  out  by  the  fact  that 
in  both  1936  and  1937,  the  corporation  distributed 
as  dividends  the  entire  net  income  of  each  of  said 
years  (Exhibits  3  and  5,  R.  69,  72),  so  that  at  the 
end  of  each  of  said  years  the  corporation  had  no  sur- 
plus or  deficit  (Stip.  10,  13,  R.  51,  52). 

(b)  51%  of  the  intangible  or  going  concern  value 


*Note:  Section  115  I.R.C— "Distributions  by  Cor- 
porations" and  Section  117  I.R.C. — "Capital  Gains 
and  Losses,"  so  far  as  material  to  the  question  in- 
volved herein,  are  printed  in  the  Appendix  of  this 
Brief. 
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of  the  corporation.  Yost  and  the  two  Newells  at  the 
first  conference  with  the  officials  of  the  Pacific  Car  & 
Foundry  Co.  considered  all  the  stock  of  the  corpora- 
tion to  be  worth  $100,000  (R.  130,  146),  which  indi- 
cated to  their  minds,  at  least,  that  the  stock  was 
worth  double  its  par  or  book  value,  or  that  it  had  a 
value  of  $50,000  in  excess  of  its  net  assets.  Robert 
L.  Newell  testified  (R.  141)  that  when  they  were 
clearing  themselves  with  Yost,  in  arriving  at  the 
amounts  to  be  paid  Yost,  the  two  Newells  figured 
$50,000  for  the  physical  value  of  the  corporation 
and  $50,000  for  the  value  of  the  going  business,  and 
since  Yost  had  51%  of  the  stock,  $25,000  was  his 
share  of  the  value  of  such  going  business  (R.  141). 
Petitioner  testified  he  would  not  have  agreed  to 
Tricoach  Corporation  going  out  of  business  except 
for  the  consideration  to  be  paid  him  by  the  two  New- 
ells as  set  forth  in  Exhibits  8  and  9,  and  the  Tax 
Court  so  found  (R.  40-41).  His  testimony  in  this 
regard  is: 

"Q.  Now  referring  to  Exhibits  7  and  8,  with 
which  I  think  you  are  thoroughly  familiar — Ex- 
hibits 8  and  9,  I  mean,  —  will  you  state  the  rea- 
son, on  the  basis  of  that  discussion,  that  addi- 
tional consideration  or  compensation  set  forth  in 
those  agreements  was  to  be  paid  for  you?" 

"A.  To  put  it  simply,  it  was  just  compensation 
over  and  above  my  interest  in  the  Tricoach  Cor- 
poration to  get  me  to  step  out  of  the  business.  It 
was  just  additional  consideration,  because  the 
Company  had  been  doing  a  very  profitable  busi- 
ness, and  I  would  not  step  out  for  just  my  equity 
in  the  assets  of  the  Tricoach  Corporation."  (R. 
132) 


16 

"Q.  Were  you  prepared  to  step  out  of  the  Tri- 
coach  Corporation  merely  on  the  basis  of  getting 
your  original  capital  back  at  that  time?" 

"A.  I  was  not."  (R.  133) 

"Q.  I  have  just  a  couple  of  more  questions. 
Exhibit  7,  as  I  stated,  is  the  four-party  agree- 
ment.   Would  you  have  signed  Exhibit  7  if  it 
had  not  been  for  the  additional  consideration  pro- 
vided to  be  paid  to  you  in  Exhibits  8  and  9?" 
"A.  I  certainly  would  not."  (R.  133) 
Would  anyone  in  petitioner's  position  have  agreed 
to  Tricoach  going  out  of  business  unless  he  was  to 
be  paid  an  additional  consideration  by  the  Newells? 
Here  was  a  corporation  that  commenced  business 
in  January,  1935,  with  an  original  capital  of  $8,000, 
of  which  petitioner  supplied  $7,500  and  the  Newells 
$250  each  (Stip.  6,  R.  48).  By  the  end  of  1937,  the 
corporation  had  paid  to  petitioner  in  dividends  and 
salary  a  total  of  $41,686.38,  out  of  which  he  made 
payments  back  to  the  corporation  of  $1,001.42  in  pay- 
ment of  his  pro-rata  of  the  1935  deficit  and  $18,000 
in  payment  for  360  additional  shares,  leaving  him 
with  a  net  amount  of  $22,684.96,  and  he  owned  510 
fully-paid  up  shares,  or  51%  of  the  stock  of  the  cor- 
poration (Stip.  14,  R.  53;  Opinion  R.  31). 

Each  of  the  Newells,  on  his  $250  original  invest- 
ment, had  fared  equally  well.  The  stipulated  facts 
show  they  each  received:  in  1935,  $2,750  salary  (Stip. 
8,  R.  49) ;  in  1936,  $3,300  salary  and  $10,140.95  ad- 
justed compensation  (Stip.  10,  R.  50)  also  $388.32 
in  dividends  on  their  5  shares  of  stock  (Stip.  9,  R. 
49) ;  and  in  1937,  $3,600  salary  and  $11,927.71  ad- 
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justed  compensation  (Stip.  13,  R.  52)  also  $3,827.81 
dividends  on  their  245  shares  (Stip.  12,  R.  52),  or  a 
total  in  the  three  years  of  $35,934.79  out  of  which 
each  paid  $33.38  on  his  pro-rata  of  the  1935  deficit 
(Stip.  10,  R.  51)  and  invested  $12,000  in  payment 
of  the  240  additional  shares  (Stip.  9,  11,  R.  50,  51), 
leaving  each  with  $23,901.41  net  cash  after  such  pay- 
ments. 

Here,  then,  we  have  a  corporation  that  in  three 
years  paid  to  its  three  stockholders  a  total  of  $113,- 
555.96  in  salaries  and  dividends.  It  would  seem  that 
said  corporation  had  a  going  concern  value  of  far 
more  than  the  $50,000  they  themselves  put  into  it. 

Is  it  any  wonder  that  petitioner  was  not  willing 
to  have  the  corporation  go  out  of  business  as  con- 
templated by  the  four-party  agreement  (Exhibit  7), 
unless  he  was  to  be  paid  something  over  and  above  the 
liquidation  value  of  his  stock? 

This  the  two  Newells  were  willing  to  do,  and  the 
maximum  each  was  to  pay  (Exhibits  8  and  9,  R.  104, 
108)  was  fixed  at  $12,500,  i.e.,  one-third  of  the  first 
$37,500  each  Newell  was  to  receive  out  of  his  one- 
sixth  share  of  the  profits  of  the  Motor  Coach  Division 
of  the  Pacific  Car  &  Foundry  Co.  (Exhibit  7,  R.  83). 

Such  payments  were  agreed  to  be  made  by  the 
Newells  for  Yost's  consent  to  the  entering  into  by 
Yost  and  Tricoach  Corporation  of  the  four-party 
agreement  (Exhibit  7),  which  necessarily  resulted  in 
Tricoach  going  out  of  business  and  liquidating  its 
affairs. 
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The  Tricoach  Liquidatiton  Dividend  received  by  peti- 
tioner was  in  exchange  for  his  stock. 

There  is  no  question  but  what  Tricoach  Corpora- 
tion was  completely  liquidated.  When  asked  on  cross- 
examination  as  to  the  present  status  of  Tricoach  Cor- 
poration, Mr.  Yost  answered: 

"It  is  in  existence  in  name  only.  There  are  no 
assets  or  liabilities,  and  there  were  a  couple  of 
reasons  why  we  saw  fit  to  continue  to  pay  the 
state  corporation  license,  which  costs  only  $15 
per  year,  in  order  to  keep  the  Corporation  alive 
in  the  event  we  would  want  to  use  it  for  some 
other  purpose.  I  have  done  that  for  no  other  rea- 
son. It  is  cheaper  than  to  create  a  new  corpora- 
tion if  we  merely  keep  it  alive.  It  was  entirely 
liquidated."  (R.  134) 

On  June  26,  1940,  petitioner  received  $25,500  from 
Tricoach  Corporation  on  its  liquidation  (Stip.  24,  R. 
57;  Opinion  R.  38),  said  amount  being  the  par  value 
of  petitioner's  shares. 

Section  115  I.R.C.  (see  Appendix)  is  entitled  "Dis- 
tributions by  Corporations."  Sub-section  (c)  thereof 
provides : 

"(c)  Distributions  in  Liquidation.  —  Amounts 
distributed  in  complete  liquidation  of  a  corpora- 
tion shall  be  treated  as  in  full  payment  in  ex- 
change for  the  stock  *  *  *."   (Italics  supplied) 

The  use  of  the  word  "treated"  must  have  been  for 
some  good  reason.  It  raises  the  question  of:  treated 
for  what  purpose?  The  only  logical  answer  would 
be  for  "income  tax  purposes"  since  said  section  is  a 
part  of  Chapter  1  of  the  Internal  Revenue  Code  which 
deals  entirely  with  income  taxes. 
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The  Tax  Court  stated  (R.  41),  in  regard  to  said 
section  : 

''It  is  doubtful  if  we  are  at  liberty  to  construe 
it,  as  petitioner  obviously  wishes  it  to  be  con- 
strued, as  meaning  in  part  payment  for  the 
stock." 

Petitioner  made  no  such  contention  in  the  Tax 
Court,  nor  does  he  do  so  here.  Petitioner  does  con- 
tend that  since  said  Section  115  deals  only  with  "Dis- 
tributions by  Corporations,"  the  words  "full  payment" 
can  refer  only  to  payments  made  by  the  corpora- 
tion in  exchange  for  the  stock. 

Applying  said  provision  to  the  liquidation  distribu- 
tion in  this  case,  it  means  that  the  $25,500  distrib- 
uted in  complete  liquidation  of  Tricoach  Corporation 
shall  be  treated  for  income  tax  purposes  as  in  full 
payment  by  Tricoach  Corporation  in  exchange  for 
petitioners  stock  in  said  corporation. 

Said  section  accordingly  specifically  provides  that 
such  complete  liquidation  distribution  is  "in  exchange 
for  the  stock." 

Accordingly,  such  "exchange"  brings  the  stock  with- 
in the  definition  of  the  Capital  Gain  and  Capital  Lossi 
provisions  of  Section  117  I.R.C. 

The  payments  from  the  Newells  resulted  in  gains  to  peti- 
tioner from  the  exchange  of  capital  assets,  and  hence 
were  capital  gains. 

As  shown  above,  the  $25,500  liquidation  distribu- 
tion by  Tricoach  in  June,  1940,  is  treated  as  full 
payment  by  Tricoach  in  exchange  for  the  stock,  by 
Section  115(c)  I.R.C.  Said  stock  cost  petitioner  $26,- 
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501.42,  so  that  on  the  liquidation  of  Tricoach,  there 
was  a  capital  loss  of  $1,001.42  (Stip.  24,  R.  58).  In 
1940,  the  Newells  paid  petitioner  $2,603.65  in  addi- 
tion to  a  like  amount  on  advances  (Stip.  23,  R.  57). 
Such  payment  was  not  made  by  Tricoach  Corporation 
so  it  is  not  governed  in  any  way  by  Section  115(c) 
I.R.C.,  which  applies  only  to  distributions  in  liquida- 
tion. Since  the  liquidation  distribution  by  Tricoach 
resulted  in  a  capital  loss,  the  three-year  distribu- 
tion plan  provisions  italicized  in  Section  115(c) 
I.R.C.  as  set  forth  in  the  Appendix,  do  not  apply. 
Such  three-year  plan  applies  only  to  liquidation  dis- 
tributions by  a  corporation  which  results  in  a  capital 
gain,  not  in  a  capital  loss. 

The  additional  consideration  received  by  petitioner 
in  1940  and  1941  from  the  Newells  did  result  in  a 
capital  gain  on  the  entire  transaction,  but  such  pay- 
ments did  not  constitute  liquidation  distributions  from 
Tricoach  Corporation.  In  other  words,  in  1940  the  net 
results  of  the  payments  received  by  petitioner  was 
as  follows: 

The  $25,500  liquidation  distribution  from 
Tricoach  Corporation  resulted  in  a  com- 
munity long-term  capital  loss  of ($1,001.42) 

The  $2,603.65  paid  by  the  Newells  resulted 

in  a  community  long-term  capital  gain  of..    2,603.65 

Net  community  long-term  capital  gain 1,602.23 

50%  thereof  to  be  taken  into  account $    801.12 

1/2  thereof  to  be  reported  by  petitioner  on 
his  separate  return $   400.56 
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That  this  is  exactly  the  same  result  as  is  contended 
for  by  petitioner  is  shown  by  the  following: 

Deductible  loss  on  liquidation  of  Tricoach 
allowed  petitioner  by  respondent  (Stip. 
24,  R.  58)  ($250.35) 

Capital  gain  taken  into  account  by  petitioner 
for  tax  purposes,  on  his  one-half  of  the 
payments  made  by  the  Newells  (Stip.  27, 
R.  59)  650.91 

Net  capital  gain  $400.56 

It  is  petitioner's  contention  that  this  case  is  gov- 
erned by  the  case  of  David  A.  DeLong  v.  Commis- 
sioner, 43  B.T.A.  1185.  In  that  case  it  appeared  that 
DeLong  was  a  minority  stockholder  of  American 
Broach  &  Machine  Co.  The  remaining  shares  were 
owned  by  one  Lapointe,  individually  or  trustee,  and 
his  wife.  Lapointe  was  also  its  president  and  general 
manager.  In  1936,  Lapointe  negotiated  with  DeLong 
to  have  him  exchange  his  stock  in  the  American  Com- 
pany for  782  shares  in  the  Sundstrand  Machine  Tool 
Co.  in  a  proposed  reorganization  which  Lapointe  was 
negotiating.  At  one  stage  Lapointe  offered  to  buy 
DeLong's  stock  for  $10,000.00  as  he  had  to  have 
DeLong's  stock  to  complete  the  deal  and  was  willing 
to  pay  him  for  it.  DeLong  decided  he  wanted  $30,- 
000.00  in  Sundstrand  stock  or  its  cash  equivalent  for 
his  American  stock,  which  Lapointe  refused.  They 
finally  agreed  that  DeLong  should  receive  782  shares 
of  Sundstrand  stock  or  its  equivalent  in  cash,  at 
$10.00  per  share,  and  $14,000.00  in  cash  to  be  paid 
by  Lapointe.  DeLong  was  not  willing  otherwise  to  go 
along  with  the  reorganization.  The  reorganization  was 
effected  and  DeLong  received  782  shares  of  Sund- 
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strand  stock,  which  was  issued  direct  to  him  by  the 
Sundstrand  Company,  and  he  received  $14,000.00  in 
cash  from  Lapointe. 

The  Commissioner,  in  auditing  DeLong's  return, 
held  that  the  $14,000.00  cash  paid  by  Lapointe  was 
not  a  part  of  the  agreement  of  reorganization  and 
that  such  payment  constituted  ordinary  income  tax- 
able in  full.  DeLong  claimed  that  the  $14,000.00 
constituted  part  of  the  sales  price  of  the  capital  asset 
and  was  therefore  a  capital  gain.  The  Board  of  Tax 
Appeals  held  in  favor  of  DeLong,  stating  at  page 
1187: 

''Even  though  we  assume,  asurged  by  respond- 
ent, that  petitioner  participated  in  the  plan  of 
reorganization,  and  obtained  from  that  source  the 
Sundstrand  stock  in  exchange  for  his  American 
Co.  shares,  it  does  not  follow  that  the  additional 
consideration  he  received  for  selling  his  stock 
was  ordinary  income  as  opposed  to  capital  gain. 
There  is  no  requirement  of  which  we  have  been 
made  aware  that  the  sales  price  of  an  article 
cannot  be  paid  in  whole  or  in  part  by  one  other 
than  the  vendee.  It  seems  to  us  to  be  apparent 
from  the  record  that  petitioner  disposed  of  his 
American  Co.  stock  and  received  in  exchange  782 
shares  of  Sundstrand  stock  and  $14,000  in  cash. 
'That  was  the  crux  of  the  business'  to  petitioner, 
as  it  should  be  to  us.  Griffiths  v.  Helvering, 
308  U.S.  355,  357.  We  see  no  reason  why  the  total 
consideration  should  not  be  treated  as  the  sales 
price  of  the  stock,  and  the  excess  over  cost  as 
capital  gain.  James  Brown,  10  B.T.A.  1036, 
1054."  (Italics  supplied) 

The  respondent  has  acquiesced  in  such  portion  of 
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the  decision  as  is  apparent  from  the  following  1941-1 
Cum.  Bull.  3 : 

"Acquiescence  relates  only  to  the  issue,  Is  the 
$14,000  cash  received  by  the  petitioner  on  Feb- 
ruary 6,  1936,  from  Francis  K.  Lapointe  a  part 
of  the  consideration  of  the  petitioner's  American 
Broach  &  Machine  Co.  stock?" 

That  the  DeLong  case  is  similar  to  the  instant  case 
is  shown  by  the  following: 

In  both  cases  there  was  an  exchange  of  stock,  in 
the  cited  case  for  other  stock,  while  in  the  instant  case 
for  the  liquidation  distribution;  in  both  cases  cash 
was  paid,  in  the  cited  case  by  Lapointe,  the  main 
stockholder  in  American,  while  in  the  instant  case  by 
the  Newells,  the  only  other  Tricoach  stockholders;  in 
both  cases  the  additional  remuneration  was  necessary 
to  transfer  a  going  business  to  a  third  party,  Sund- 
strand  in  the  cited  case  and  Pacific  Car  &  Foundry 
Co.  in  the  instant  case. 

While  it  is  true  that  in  the  cited  case  the  exchange 
and  cash  paymments  were  made  at  one  time,  while  in 
the  instant  case  the  liquidating  dividend  and  the  pay- 
ments by  the  Newells  necessarily  were  not  to  be  made 
until  sometime  in  the  future,  nevertheless  such  future 
payments  would  not  alter  the  principle,  namely,  that 
they  were  payments  in  exchange  for  a  capital  asset, 
and  therefore  capital  gains  when  received. 

In  the  recent  case  of  Margery  K.  Megargel  v.  Cornr 
mmissioner,  3  T.C.  238,  where  petitioner  had  trans- 
ferred stock  but  later  instituted  action  to  annul  the 
transaction  and  for  the  recovery  of  the  stock  and  the 
action  was  compromised  and  settled,  the  petitioner  re- 
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ceiving  cash  upon  an  agreement  to  dismiss  and  exe- 
cute general  releases,  including  the  claim  in  suit,  peti- 
tioner having  no  other  claim  against  the  defendants, 
the  Tax  Court  held  that  the  amount  was  received  upon 
the  sale  of  capital  assets  and  was  therefore  a  capital 
gain,  stating: 

*'It  is  now  well  settled  that  recognition  of  capi- 
tal gain  or  loss  does  not  depend  upon  the  exist- 
ence of  usual  or  sterotyped  forms  of  conveyance. 
It  may  rest  upon  involuntary  sales  through  mort- 
gage foreclosure.  Helvering  v.  Hamel,  311  U.S. 
504,  Electro-Chemical  Engineering  Co.  v.  Com- 
missioner, 311  U.S.  513;  or  upon  loss  of  property 
through  condemnation  proceedings  by  the  state  or 
municipality.  Hawaiian  Gas  Prodiicts,  Ltd.  v. 
Commissioner,  126  F.  (2d)  4;  Commissioner  v. 
Kieselbach,  127  F.(2d)  359.  In  Estate  of  James 
N.  Collins,  46  B.T.A.  765  (768)  involving  pur- 
chase of  stock  under  fraudulent  representations, 
later  sale  thereof  and  deduction  of  loss,  and  the 
compromise  of  suit  filed  thereon  at  a  later  date, 
we  said : 

id*  *  *  True,  the  decedent  had  already  sold 
the  stock  in  1930  and  1931,  but  that  fact  does  not 
require  the  conclusion  that  the  transactions  were 
completely  closed  at  that  time,  because  the  dece- 
dent still  maintained  his  right  of  action  against 
the  company*." 

It  is  admitted  that  the  arrangements  between  Yost 
and  the  Newells  were  not  the  "usual  or  sterotyped 
form  of  conveyances"  but  they  did  provide  a  method 
whereby  Yost  was  to  receive  for  his  Tricoach  stock 
what  he  believed  to  be  its  approximate  going-concern 
value. 
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That  the  arrangement  was  a  friendly  one  is  evi- 
denced by  the  following  testimony  of  Mr.  Robert  L. 
Newell  on  direct  examination : 

"A  Well,  Mr.  Yost  agreed  with  that  amount 
that  we  fixed  as  the  value  of  the  business,  and 
we  entered  into  an  agreement  to  pay  him  that. 
That  is  all  there  is  to  it. 

"Q  Did  Mr.  Yost  make  any  statement  in  your 
presence  as  to  whether  or  not  he  would  sign  the 
agreement  with  the  Pacific  Car  and  Foundry 
Company  unless  he  got  additional  consideration? 

"A  Mr.  Yost  did  not,  because  he  never  had  to; 
he  knew  we  would  never  make  an  agreement  with 
the  Pacific  Car  &  Foundry  Company  without  his* 
consent."  (R.  42) 

And  on  Mr.  Newell's  cross-examination,  in  answer 
to  the  question  as  to  what  he  meant  by  his  testimony 
on  direct  that  ''before  entering  into  any  contract  with 
Pacific  Car  &  Foundry  Company  it  was  necessary  to 
clear  yourself  with  Mr.  Yost,"  he  said : 

"A  I  mean  that  they — rather  that  we  would 
have  to  get  his  agreement  that  we  could  do  that; 
we  had  entered  business  with  Mr.  Yost,  and  we 
were  going  to  stay  there  until  the  agreement  was 
made,  or  until  he  agreed  that  we  could  accept 
some  other  proposal".  (Tr.  28)  (R.  143,  144) 

The  stipulated  facts  and  exhibits  and  the  testimony 
clearly  show  that  Yost  was  willing  to  step  aside  so  that 
the  Newells  could  enter  the  Pacific  Car  and  Foundry 
Co.  organization,  provided  some  agreement  could  be 
reached  whereby  Yost  should  ultimately  receive  what 
he  believed  to  be  the  fair  value  of  his  Tricoach  stock. 
He  was  willing  to  accept  the  proposals  set  forth  in 
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Exhibits  8  and  9  to  accomplish  that,  and  "  That  was 
the  crux  of  the  business'  to  petitioner  as  it  should  be 
to  us,"  David  A.  DeLong  v.  Commissioner,  43  B.T.A. 
1185,  or,  to  again  quote  Mr.  Newell,  "That  is  all  there 
is  to  it"  (Tr.  26)  (R.  142). 

Petitioners  claim  that  the  arrangements  made  are 
no  different  in  practical  effect  than  if  petitioners  had 
sold  their  stock  to  Pacific  Car  &  Foundry  Co.  for  its 
par  value  payable  when  Tricoach  was  liquidated,  and 
as  an  inducement  for  such  sale  the  Newells  agreed  to 
make  the  payments  set  forth  in  Exhibits  8  and  9. 

Agreements  between  Yost  and  Newells,  Exhibits  8  and  9, 
did  not  constitute  a  joint  venture. 

Before  the  Tax  Court,  respondent  argued  that  the 
arrangememnt  between  petitioner  and  the  Newells 
evidenced  by  Exhibits  8  and  9  constituted  a  joint 
venture  and  hence  the  profits  thereof  were  ordinary 
income,  taxable  as  such. 

The  Tax  Court  evidently  was  impressed  with  such 
argumment  because  it  stated : 

u*  *  *  g^^^  |j^  consideration  of  petitioner  ad- 
vancing to  each  of  the  Newells  $4,187.83,  they 
agreed  to  share  the  profits  which  should  be  re- 
ceived from  the  Motor  Coach  Division  of  Pacific. 
The  amounts  in  issue  represented  his  share  in 
the  profits. 

"In  our  opinion  respondent  is  correct  in  desig- 
nating the  payment  made  by  the  Newells,  to  pe- 
titioner as  the  fruits  of  a  joint  venture.  *  *  *" 
j  R.  44,  45) 

I      That  such  statement  of  the  Tax  Court  is  clearly 
I  erroneous,  can  easily  be  demonstrated. 
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In  the  first  place,  Exhibits  8  and  9  provide  that 
each  Newell  agreed  to  pay  to  petitioner  an  amount 
equivalent  to : 

"One-third  of  all  compensation,  or  damages  in 
lieu  thereof,  not  in  excess  of  Thirty-seven  Thou- 
sand Five  Hundred  Dollars  ($37,500.00),  said 
first  party  shall  receive  or  be  entitled  to  receive 
from  the  Pacific  Car  and  Foundry  Company  by 
reason  of  said  contract  as  set  forth  in  Exhibit 
*A'  attached,  exclusive  of  the  minimum  salary 
of  $250.00  per  month  and  rental  income  sepa- 
rately set  forth  in  said  contract. 

"Payments  to  be  made  within  three  (3)  days 
after  first  party  shall  receive  an  accounting  and 
settlement  of  his  adjusted  bonus  compensation 
from  the  Pacific  Car  and  Foundry  Company  for 
each  respective  calendar  year  or  fractional  pe- 
riod." (R.  105,  108)   (Italics  supplied) 

Also,  Exhibit  7  provides : 

"In  addition  to  said  minimum  salary  above 
mentioned,  first  party  [Pacific]  will  pay  to  each 
of  the  second  parties  [Newells]  one-sixth  (1/6) 
of  the  'profits'  of  the  business  of  said  Motor 
Coach  Division  earned  during  said  term  of 
years.  *  *  *"  (R.  83,  84) 

Such  provisions  make  it  clear  that  the  share  of  the 
"profits"  was  considered  by  all  parties  to  be  compen- 
sation for  the  services  of  the  Newells  to  the  Motor 
Coach  Division  of  Pacific,  and  the  Newells  were  not 
parties  to  a  joint  venture  with  Pacific.  They  were 
simply  department  managers  of  Pacific  with  their 
compensation,  above  $250  per  month,  contingent  upon 
the  success  of  the  business.  If  the  present  Withhold- 
ing Tax  had  been  in  effect  in  those  years  it  is  incon- 
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ceivable  that  the  respondent  would  rule  that  such 
"adjusted  bonus  compensation"  when  payable  to  the 
Newells  was  not  subject  to  the  Withholding  Tax  be- 
cause it  was  their  share  in  the  profits  of  a  joint  ven- 
ture. 

Secondly,  if  there  were  a  joint  venture  between 
petitioner  and  the  Newells,  why  were  separate  agree- 
ments entered  into  with  each  Newell  (Exhibits  8  and 
9)? 

Thirdly,  if  the  advances  to  the  Newells  to  enable 
them  to  purchase  the  machinery  from  Tricoach,  was 
a  capital  investment  on  petitioner's  part  in  a  joint 
venture,  is  it  consistent  with  such  idea  that  the  rental 
income  from  such  machinery  was  to  be  excluded  from 
the  share  of  the  amount  of  compensation  to  be  paid 
by  the  Newells  to  petitioner? 

In  the  fourth  place,  said  Exhibits  8  and  9,  con- 
sidered with  the  testimony  of  Yost  (R.  132,  133,  138) 
and  Robert  L.  Newell  (R.  141-144),  as  to  the  reason 
of  making  the  payments  to  petitioner,  certainly  nega- 
tives any  idea  of  a  joint  venture. 

The  situation  was  simply  that  the  Newells  recog- 
nized that  petitioner  was  entitled  to  receive  from  them 
$25,000  as  his  share  of  the  value  of  the  going  busi- 
ness of  Tricoach  that  he  would  lose  if  Tricoach  went 
out  of  business.  That  they  did  not  have  the  money 
to  pay  him  outright,  is  easily  surmisable  when  it  is 
considered  that  they  had  to  borrow  the  money  from 
petitioner  to  buy  the  machinery  from  Tricoach.  Ex- 
hibits 8  and  9  clearly  indicate  that  the  only  way  they 
could  pay  petitioner  was  out  of  any  "adjusted  bonus 
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compensation"  they  might  receive  from  Pacific,  and 
that  is  what  actually  happened,  but  the  fact  that  they 
did  carry  out  their  agreements  with  petitioner  did 
not  make  such  arrangement  a  joint  venture. 

In  James  Brown,  et  at.  v.  Commissioner,  10  B.T.A. 
1036,  1045,  1054,  it  was  held  that  payments  made  by 
one  Bache  of  15%  of  back  salary  payments  when  re- 
ceived by  him,  which  he  had  agreed  to  pay  to  Brown 
as  an  inducement  to  Brown  to  purchase  certain  stock 
in  a  corporation  in  which  Bache  was  the  majority 
stockholder,  did  not  constitute  taxable  income  to 
Brown,  but  amounted  to  a  reduction  in  the  cost  of 
the  stock  to  Brown.  The  arrangement  in  that  case 
was  no  more  a  joint  venture  than  is  that  of  the  in- 
stant case. 

A  consideration  of  the  whole  picture  can  lead  to  no 
other  conclusion  than  that  the  payments  received  by 
petitioner  from  the  Newells  were  received  in  connec- 
tion with  his  consent  to  accept  from  Tricoach  Cor- 
poration the  liquidation  value  of  his  stock,  and  thus 
were  capital  gains. 

n. 

The  Correct  Deficiency  in  Petitioner's  Income  Tax  for 
1940  is  $2.57  and  There  is  No  Deficiency  for  1941. 
(Assignment  of  Error  11). 

If  petitioner's  contentions  that  the  payments  re- 
ceived by  him  from  the  Newells  are  capital  gains  and 
not  ordinary  income,  then  it  was  stipulated  that  the 
correct  deficiency  for  1940  is  $2.57  (Stip.  29,  R.  59; 
Opinion  R.  39)  and  that  there  is  no  deficiency  for  the 
year  1941  (Stip.  32,  R.  60;  Opinion  R.  40). 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Tax  Court 
erred  in  holding  that  the  payments  received  by  peti- 
tioners from  the  Newells  constituted  ordinary  income ; 
that  they  should  be  held  to  be  capital  gains  by  this 
Court  and  the  decision  of  the  Tax  Court  reversed  with 
instructions  to  enter  the  correct  deficiency  in  accord- 
ance with  the  stipulation. 

Respectfully  submitted, 

Maurice  R.  McMicken, 
827  Central  Building, 
Seattle  4,  Washington. 

Alfred  J.  Schweppe, 
657  Colman  Building, 
Seattle  4,  Washington. 

Attorneys  for  Petitioner, 


APPENDIX 

Sections  115  and  117,  Internal  Revenue  Code 

"Sec.  115.  Distributions  by  Corporations. 

"(c)  Distributions  in  Liquidation. — Amounts  dis- 
tributed in  complete  liquidation  of  a  corporation  shall 
be  treated  as  in  full  payment  in  exchange  for  the 
stock,  and  amounts  distributed  in  partial  liquidation 
of  a  corporation  shall  be  treated  as  in  part  or  full 
payment  in  exchange  for  the  stock.  The  gain  or  loss 
to  the  distributee  resulting  from  such  exchange  shall 
be  determined  under  section  111,  but  shall  be  recog- 
nized only  to  the  extent  provided  in  section  112.  De- 
spite the  provisioTis  of  section  117 ^  the  gain  so  recog- 
nized shall  he  considered  a  short-term  capital  gain, 
except  in  the  case  of  amounts  distributed  in  complete 
liquidation.  For  the  purpose  of  the  preceding  sen- 
tence, 'complete  liquidation'  includes  any  one  of  a 
series  of  distributions  made  by  a  corporation  in  com- 
plete cancellation  or  redemption  of  all  of  its  stock  in 
accordance  with  a  bona  fide  plan  of  liquidation  and 
under  which  the  transfer  of  the  property  under  the 
liquidation  is  to  be  completed  within  a  time  specified 
in  the  plan,  not  exceeding,  from  the  close  of  the  tax- 
able year  during  which  is  mxjde  the  first  of  the  series 
of  distributions  under  the  plan,  (1)  three  years,  if 
the  first  of  such  series  of  distributions  is  made  in  a 
taxable  year  beginning  after  December  SI,  1937,  or 
(2)  two  years,  if  the  first  of  such  series  of  distribu- 
tions wa^  made  in  a  taxable  year  beginning  before 
January  1,  1938.  *  *  *" 

(Note:  The  above  provision  was  in  effect  during 
1940  and  1941,  but  the  italicized  portion  was 
eliminated  by  the  1942  Revenue  Act  amendment 
of  said  section,  which  amendment  was  not  retro- 
active.) 
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"Sec.  117.  Capital  Gains  and  Losses. 
"(a)  Definitions. — As  used  in  this  chapter — 
"(1)  Capital  Assets. — The  term  'capital  assets' 
means  property  held  by  the  taxpayer  (whether  or 
not  connected  with  his  trade  or  business),  but  does 
not  include  stock  in  trade  of  the  taxpayer  or  other 
property  of  a  kind  which  would  properly  be  included 
in  the  inventory  of  the  taxpayer  if  on  hand  at  the 
close  of  the  taxable  year,  or  property  held  by  the  tax- 
payer primarily  for  sale  to  customers  in  the  ordinary 
course  of  his  trade  or  business,  or  property,  used  in 
the  trade  or  business,  of  a  character  which  is  subject 
to  the  allowance  for  depreciation  provided  in  section 
23(1);  ^ 

"(2)  Short  Term  Capital  Gain. — The  term  *short- 
term  capital  gain'  means  gain  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  not  more  than  18 
months,  if  and  to  the  extent  such  gain  is  taken  into 
account  in  computing  net  income ; 

"(4)  Long-Term  Capital  Gain. — The  term  'long- 
term  capital  gain'  means  gain  from  the  sale  or  ex- 
change of  a  capital  asset  held  for  more  than  18 
months,  if  and  to  the  extent  such  gain  is  taken  into 
account  in  computing  net  income ; 

*'(5)  Long-Term  Capital  Loss — The  term  'long- 
term  capital  loss'  means  loss  from  the  sale  or  exchange 
of  a  capital  asset  held  for  more  than  18  months,  if 
and  to  the  extent  such  loss  is  taken  into  account  in 
computing  net  income ; 

*  *  *  *  *  *  *  * 

"(b)  Percentage  Taken  Into  Account. — In  the  case 
of  a  taxpayer,  other  than  a  corporation,  only  the  fol-' 
lowing  percentages  of  the  gain  or  loss  recognized 
upon  the  sale  or  exchange  of  a  capital  asset  shall  be 
taken  into  account  in  computing  net  income : 
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'100  per  centum  if  the  capital  asset  has  been  held 
for  not  more  than  18  months ; 

66  2/3  per  centum  if  the  capital  asset  has  been  held 
for  more  than  18  months  but  not  for  more  than  24 
months ; 

"50  per  centum  if  the  capital  asset  has  been  held 
for  more  than  24  months." 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11155 
George  W.  Yost,  petitioner 

V. 

Commissioner  of  Internal  Eevenue,  respondent 


ON    PETITION    FOR    REVIEW    OP    THE    DECISION    OF    THE    TAX 
COURT  OF  THE   UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  only  previous  opinion  in  this  case  is  the  opinion 
of  the  Tax  Court  (R.  27^5),  reported  at  5  T.  C.  140. 

JURISDICTION 

This  appeal  involves  deficiencies  in  federal  income 
tax  assessed  against  George  W.  Yost,  hereafter  reT 
ferred  to  as  the  taxpayer,  for  the  years  1940  and  1941 
in  the  respective  amounts  of  $75.44  and  $1,071.70. 
(R.  3-4,  28.)  In  a  companion  appeal  to  this  Court 
by  Juanita  Yost,  wife  of  the  taxpayer,  this  Court  has 
entered  an  order  (R.  174-176)  permitting  the  filing  of 
an  abbreviated  record  on  appeal  in  the  latter  case,  dis- 
ci) 


pensing  with  the  printing  thereof,  and  providing  for 
the  entry  of  judgment  therein  in  accordance  with  the 
final  decision  in  the  instant  case. 

Under  date  of  March  23,  1944,  the  Commissioner  of 
Internal  Revenue,  pursuant  to  Section  272  (a)  of  the 
Internal  Revenue  Code,  mailed  a  statutory  notice  of 
deficiency  to  the  taxpayer  proposing  to  assess  against 
him  the  deficiencies  shown  above.  (R.  16-21.) 
Within  the  time  allowed  therefor  the  taxpayer  filed 
a  petition  with  the  Tax  Court  for  review  of  the 
Commissioner's  determination.  (R.  3-16.)  The  Tax 
Court,  after  hearing  in  due  course,  entered  its  deci- 
sion imder  date  of  May  28,  1945,  affirming  the  Com- 
missioner's determination.  (R.  45-46.)  Under  date 
of  August  24,  1945,  the  taxpayer  filed  with  the  Clerk 
of  the  Tax  Court,  pursuant  to  Sections  1141  and  1142 
of  the  Internal  Revenue  Code,  a  petition  for  review 
by  this  Court  of  the  decision  entered  by  the  Tax 
Court  on  August  24,  1945.     (R.  161-173.) 

QUESTION  PRESENTED 

Whether  one-half  of  the  net  amomits  of  $2,603.65 
and  $12,799.99  received  by  the  taxpayer  and  his  wife 
in  1940  and  1941,  respectively,  from  Richard  B. 
Newell  and  Robert  L.  Newell  pursuant  to  certain 
agreements  showai  by  the  record  constituted  ordinary 
income  of  the  taxpayer  within  the  meaning  of  Section 
22  (a)  of  the  Internal  Revenue  Code  or  constituted 
long-term  capital  gain  from  the  sale  or  exchange  of 
capital  assets  within  the  meaning  of  Section  117  (a) 
of  the  Code. 


STATUTE  INVOLVED 

Internal  Revenue  Code: 

Sec.  22.  Gross  Income. 

(a)  General  Definition.— ''Gross  income"  in- 
cludes gains,  profits,  and  income  derived  from 
salaries,  wages,  or  compensation  for  personal 
service,  of  whatever  kind  and  in  whatever  form 
paid,  or  from  professions,  vocations,  trades, 
businesses,  commerce,  or  sales,  or  dealings  in 
property,  whether  real  or  personal,  growing  out 
of  the  ownership  or  use  of  or  interest  in  such 
property;  also  from  interest,  rent,  dividends, 
securities,  or  the  transaction  of  any  business 
carried  on  for  gain  or  profit,  or  gains  or  profits 
and  income  derived  from  any  source  what- 
ever. *  *  * 
(26  U.  S.  C.  1940  ed..  Sec.  22.) 

Sec.  117.  Capital  Gains  and  Losses. 

(a)  Definitions. — As  used  in  this  chapter — 

(1)  Capital  assets. — The  term  ''capital  as- 
sets" means  property  held  by  the  taxpayer 
(whether  or  not  connected  with  his  trade  or 
business),  but  does  not  include  stock  in  trade 
of  the  taxpayer  or  other  property  of  a  kind 
which  would  probably  be  included  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the 
close  of  the  taxable  year,  or  propeiiy  held  by 
the  taxpayer  primarily  for  sale  to  customers  in 
the  ordinary  course  of  his  trade  or  business,  or 
property,  used  in  the  trade  or  business,  of  a 
character  which  is  subject  to  the  allowance  for 
depreciation  provided  in  section  23  (1)  ; 

(2)  Short-term  capital  gain.  —  The  term 
*' short-term  capital  gain"  means  gain  from  the 
sale  or  exchange  of  a  capital  asset  held  for  not 
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more  than  18  months,  if  and  to  the  extent  such 
gain  is  taken  into  account  in  computing  net 
income ; 

***** 

(4)  Long-teryn  capital  gain. — The  term  long- 
term  capital  gain"  means  gain  from  the  sale  or 
exchange  of  a  capital  asset  held  for  more  than 
18  months,  if  and  to  the  extent  such  gain  is 
taken  into  account  in  computing  net  income; 
***** 

(b)  Percentage  Taken  Into  Account. — In  the 
ease  of  a  taxpayer,  other  than  a  corporation, 
only  the  following  percentages  of  the  gain  or 
loss  recognized  upon  the  sale  or  exchange  of  a 
capital  asset  shall  be  taken  into  account  in  com- 
puting net  income: 

100  per  centmn  if  the  capital  asset  has  been 
held  for  not  more  than  18  months ; 

66%  per  centum  if  the  capital  asset  has  been 
held  for  more  than  18  months  but  not  for  more 
than  24  months; 

50  per  centum  if  the  capital  asset  has  been 
held  for  more  than  24  months. 

***** 

(26  U.  S.  C.  1940  ed..  Sec.  117.) 

STATEMENT 

This  appeal  involves  deficiencies  in  federal  income 
taxes  asserted  against  the  taxpayer  for  the  years  1940 
dnd  1941  in  the  respective  amounts  of  $75.44  and 
$1,071.70.  (R.  3-4,  28,  47.)  At  all  times  material  to 
this  proceeding  the  taxpayer  and  Juanita  Yost  were 
married  and  living  together  as  husband  and  wife  at 
Edmonds,  Washington.     They  filed  separate  income 
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tax  returns  for  the  years  involved  with  the  Collector 
of  Internal  Revenue  for  the  District  of  Washington, 
6ach  reporting  one-half  of  the  community  income. 
(R.  46,  151-159.)  The  Commissioner  determined  like 
deficiencies  against  each  spouse  as  a  result  of  the 
adjustments  here  involved  and  their  separate  appeals 
to  the  Tax  Court  were  heard  and  decided  together 
by  that  court.  (R.  28,  46.)  Separate  appeals  were 
taken  from  the  Tax  Court's  decisions,  but  by  order  of 
this  Court  only  the  record  in  the  taxpayer's  case  was 
printed,  and  the  decision  in  this  case  will  be  con- 
trolling in  the  wife's  appeal.  (R.  174-176.)  The 
deficiencies  in  both  cases  arise  out  of  the  same  trans- 
actions and  the  only  question  involved  is  whether 
amounts  received  by  the  marital  community  in  1940 
and  1941  from  Richard  B.  Newell  and  Robert  L. 
Newell,  pursuant  to  certain  agreements  theretofore 
entered  into  between  the  parties,  constituted  ordinary 
income  or  capital  gains  from  the  sale  of  capital  assets. 
(R.  28.)  The  cases  were  submitted  to  the  Tax  Court 
upon  a  stipulation  of  facts  and  documentary  exhibits, 
plus  oral  testimony  of  the  taxpayer  and  others.  (R. 
46-159.)  The  Tax  Court  sustained  the  Commis- 
sioner's determination  (R.  27-46)  and  this  appeal 
followed  (R.  161-173). 

For  some  time  prior  to  the  taxable  years  involved, 
the  taxpayer  had  been,  and  still  is,  engaged  in  the 
bus  passenger  transportation  business  in  suburban 
Seattle  as  part  owner  and  general  manager  of  Subur- 
ban Transportation  System.  For  a  number  of  years 
prior  to  1935  Richard  B.  Newell  had  been  a  draftsman 
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and  chief  engineer  for  Heiser's,  Inc.,  manufacturers 
of  bus  and  truck  bodies  at  Seattle,  and  Robert  L. 
Newell  had  been  engaged  in  the  sale  throughout  the 
Pacific  Northwest  of  bus  and  truck  bodies  manu- 
factured by  Wentworth  and  Irwin  of  Portland,  Ore- 
gon. For  some  time  prior  to  January  28,  1935,  the 
Newells  had  discussed  with  the  taxpayer  the  forma- 
tion of  a  new  company  to  manufacture  bus  and  truck 
bodies.  As  a  result  they  organized  Tricoach  Cor- 
poration, a  Washington  corporation  with  its  principal 
office  at  Seattle,  on  January  28,  1935,  with  an  author- 
ized capitalization  of  $50,000  represented  by  1,000 
shares  of  $50  par  value  common  stock.  Thereafter, 
and  at  all  times  material  here,  these  three  individuals 
owned  all  of  the  outstanding  stock  of  the  corporation 
and  were  its  only  officers  and  directors.  Robert 
Newell  was  president  and  sales  manager.  Richard 
Newell  was  vice-president  and  general  sales  manager. 
The  taxpayer  was  secretary.  The  Newells  each  re- 
ceived an  agreed  monthly  salary,  and  in  addition 
thereto  they  and  the  taxpayer  were  each  to  receive 
adjusted  compensation  equal  to  one-third  of  the  an- 
nual net  profits  of  the  corporation  in  excess  of  an 
amount  necessary  to  pay  eight  per  cent  dividends  on 
the  outstanding  stock.     (R.  28-30,  47-49.) 

Only  a  part  of  the  stock  of  Tricoach  Corporation 
was  issued  at  the  time  of  organization,  but  by  the  end 
of  1937  all  of  the  stock  was  issued  and  outstanding. 
At  that  time  the  taxpayer  owned  510  shares,  fully 
paid,  or  51  percent  of  the  outstanding  stock,  which 
had  a  cost  basis  to  him  for  tax  purposes  of  $26,- 


501.42,  and  the  two  Newell  s  owned  the  balance  of 
the  stock  in  equal  amounts.     (R.  30-31,  38,  51,  53,  58.) 

As  of  November  1,  1937,  the  taxpayer  and  the  two 
Newells  formed  a  partnership  under  the  name  of 
Tricoach  Sales  Company  to  carry  on  the  general  busi- 
ness activities  pertaining  to  the  wholesale  and  retail 
distribution  of  motor  vehicles  and  trading  in  com- 
mercial paper  relating  to  such  transactions.  The  tax- 
payer contributed  $20,000  and  had  a  50  percent  in- 
terest, while  the  Newells  contributed  $10,000  each  and 
each  had  a  25  percent  interest.    (R.  31-32.) 

In  March,  1936,  Heiser's,  Inc.  (former  employer  of 
Richard  Newell),  made  an  assignment  for  benefit  of 
creditors  and  during  1936  all  of  its  machinery  and 
equipment  was  sold  to  Pacific  Car  and  Foundry  Com- 
pany, was  installed  in  the  latter 's  Renton  plant,  and 
a  bus  body  manufacturing  plant  was  started  in  com- 
petition with  Tricoach  Corporation  which  resulted  in 
considerable  loss  to  Pacific  Car  and  Foundry  Company 
for  1936  and  1937.  For  several  months  in  1938,  Pa- 
cific negotiated  with  the  taxpayer  and  the  Newells 
for  the  purpose  of  accomplishing  a  merger  or  consoli- 
dation, or  working  out  of  some  method  to  eliminate 
the  competition  of  Tricoach  Corporation  and  to  secure 
the  services  of  the  two  Newells  to  manage  the  pro- 
duction and  sales  of  the  motor  coach  division 
of  Pacific  Car  and  Foundry  Company.  The  arrange- 
ment finally  worked  out,  w^hich  is  reflected  in  agree- 
ments made  a  part  of  the  record  (pp.  80-115)  and 
fully  carried  out  contemplated  leasing  by  Tricoach 
Corporation  of  its  machinery  and  equipment  to  the 
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Newells  for  ten  years,  with  an  option  to  them  to 
purchase  it  before  December  31,  1938,  at  its  depre- 
ciated book  vahie;  the  Newells  then  were  to  sublease 
to  Pacific  Car  and  Foundry  Company  all  of  the  Tri- 
coach  Corporation  machinery  and  equipment  for  seven 
and  one-half  years  from  October  1,  1938,  and  it  was 
to  be  moved  at  Pacific's  expense  to  the  Rent  on  plant. 
Pacific  was  to  operate  its  motor  coach  division  for 
seven  and  one-half  years  from  October  1,  1938;  to  em- 
ploy the  Newells  for  that  period  at  a  minimum  salary 
of  $250  per  month  each  and,  in  addition  thereto,  to 
pay  each  of  the  Newells  one-sixth  of  the  profits  of  the 
business  of  the  motor  coach  division  earned  during 
the  term  of  the  agreement;  and  Pacific  was  to  pur- 
chase, as  needed,  for  cash  at  then  market  prices,  all  of 
Tricoach  Corporation's  materials  inventory.  (R. 
32-33.) 

This  master  agreement  (R.  80-104),  signed  by  all 
the  parties  (R.  104),  and  frequently  refeiTed  to  m  the 
opinion  of  the  Tax  Coui-t  as  the  four-party  agreement, 
was  executed  August  3,  1938.  At  the  same  time  the 
taxpayer  and  each  of  the  Newells  entered  into  identical 
separate  subsidiary  agreements  (R.  104-111)  which 
recited,  among  other  things,  that  (R.  105,  108-109) : 

In  Consideration  that  the  second  party  [the 
taxpayer]  shall  consent  to  and  enter  into  a  cer- 
tain contract  between  the  Pacific  Car  and 
Foundry  Compan}^  a  corporation,  the  Tri- 
coach Corporation,  a  corporation,  et  al,  *  *  * 
[the  four-party  agreement]  and  shall,  on  or  be- 
fore December  31,  1938,  advance  to  first  party 
the   sum   of  Forty-one  Hundred  Eighty-seven 


83/100  ($4,187.83)  Dollars,  without  interest,  to 
be  used  by  first  party  for  the  purpose  of  ac- 
quiring joint  ownership  of  the  machinery  and 
equipment  to  be  sub-leased  to  the  Pacific  Car 
and  Foundry  Company  as  set  forth  in  *  *  * 
[the  four-party  agreement],  the  first  party 
hereby  agrees  to  pay  unto  second  party  an 
amount  equivalent  to; — 

one-third  (Vs)  of  all  compensation,  or  damages 
in  lieu  thereof,  not  in  excess  of  Thirty-seven 
Thousand  Five  Hundred  Dollars  ($37,500.00), 
said  first  party  shall  receive  or  be  entitled  to 
receive  from  the  Pacific  Car  and  Foundry  Com- 
pany by  reason  of  said  contract  as  set  forth  in 
Exhibit  **A"  attached,  exclusive  of  the  mini- 
mum salary  of  $250.00  per  month  and  rental 
income  separately  set  forth  in  said  contract. 

Payments  to  be  made  within  three  (3)  days 
after  first  party  shall  receive  an  accounting  and 
settlement  of  his  adjusted  bonus  compensation 
from  the  Pacific  Car  and  Foundry  Company  for 
each  respective  calendar  year  or  fractional 
period. 

Each  agreement  between  the  taxpayer  and  the 
Newells  further  provided  that,  in  the  event  that  all 
or  any  part  of  the  machinery  and  equipment  involved 
should  be  sold  by  the  Newells,  one-fourth  of  the  net 
proceeds  derived  from  the  sale  should  be  paid  to  the 
taxpayer  and  applied  in  liquidation  of  the  $4,187.83 
loan,  and  that  one-half  of  all  other  payments  made 
pursuant  to  the  agreement  would  be  applied  in  liqui- 
dation of  the  loan  until  it  should  be  paid  in  full.  In 
the   event   that   either    (Richard   or   Robert)    should 
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terminate  his  employment  with  Pacific  Car  and 
Fomidry  Company,  either  voluntarily  or  by  death,  the 
impaid  balance  was  to  become  due  and  payable  with 
an  option  in  the  first  party  or  his  legal  representatives 
to  assign  to  the  taxpayer  an  undivided  one-fourth  in- 
terest in  the  machinery  and  equipment,  together  with 
the  proportionate  share  of  rental  income  to  be  sub- 
sequently earned.  In  the  event  the  named  Newell 
should  continue  in  the  employ  of  Pacific  for  the  full 
seven  and  one-half  years,  then  the  taxpayer  agreed  to 
waive  and  forgive  any  unpaid  balance  on  the  loan  of 
$4,187.83.     (R.  34-35,  104-111.) 

At  a  joint  meeting  of  stocldiolders  and  directors  of 
Tricoach  Corporation  held  on  August  2,  1938,  the  day 
preceding  execution  of  the  above  agreements,  a  reso- 
lution was  adopted  to  suspend  the  manufacturing 
operations  of  the  corporation  on  or  about  October  1, 
1938;  to  gradually  liquidate  its  affairs;  to  enter  into 
the  proposed  agreement  with  Pacific  (the  four-party 
agreement)  ;  and  to  enter  into  a  lease  agreement  with 
the  Ne wells  for  lease  of  the  corporation's  manufac- 
turing machinery  and  equipment  with  an  option  in 
them  to  purchase  on  or  before  December  31,  1938,  for 
cash  at  the  depreciated  book  value.  An  agreement, 
signed  by  all  of  the  stockliolders  of  Tricoach  Corpora- 
tion imder  date  of  August  2,  1938,  restricting  the  sale 
or  transfer  of  shares  of  stock  of  the  corporation  to 
persons  other  than  tlie  present  stockholders  or  mem- 
bers of  their  families,  was  received  and  filed  as  an 
appendix  to  the  minutes  of  this  joint  meeting.  (R. 
35-37,  111-115.) 
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On  June  26  1940,  the  taxpayer  received  $25,500  (an 
amount  equal  to  the  par  value  thereof)  from  Tricoach 
Corporation  and  signed  a  receipt  stating  in  part  (R. 
38,  116)  : 

In  event  the  Tricoach  Corporation  shall  resume 
its  business  activities  the  undersigned  hereby 
agrees  to  return  the  funds  thus  advanced;  but, 
if  business  activities  are  not  resmiied,  the  funds 
thus  advanced  shall,  upon  dissolution,  be  ap- 
plied in  settlement  of  any  liquidating  dividends 
that  may  be  declared. 

There  is  nothing  in  the  record  to  show  that  Tri- 
coach Corporation  ever  was  liquidated,  or  that  the 
taxpayer  ever  surrendered  or  transferred  his  510 
shares  of  stock  therein.  In  fact,  the  contrary  appears 
to  be  true.  As  stated  above,  the  taxpayer's  510  shares 
of  stock  had  a  cost  basis,  for  income  tax  purposes,  of 
$26,501.42,  and  the  Commissioner-  in  determhiing  de- 
ficiencies against  the  taxpayer  and  his  wife  for  1940, 
allowed  as  a  deduction  to  each  for  a  long-term  capital 
loss  one-half  of  the  difference  on  the  theory  that  the 
$25,500  received  from  the  corporation  represented  a 
liquidating  dividend.     (R,  38.) 

In  1940  the  taxpayer  received  from  the  Newell  s, 
under  the  agreements  mentioned  above,  the  net  sum 
of  $2,603.65  after  deduction  of  the  amounts  apjjlied  on 
loans  to  them,  and  in  1941  he  received  the  net  sum  of 
$12,799.99  (reflected  as  $12,800  in  the  returns  (R.  156, 
158)  and  deficiency  notices  (R.  21))  after  deduction  of 
the  balance  of  the  loans  to  them,  which  amounts  the 
taxpayer  and  his  wife  reported  as  gain  ui)on  the  sale 
or  exchange  of  capital  assets  held  for  more  than  18 
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months  and  therefore  only  one-half  of  which  was  in- 
cludible in  gross  income  for  federal  income  tax  pur- 
poses. In  auditing  their  returns  for  the  years  in- 
volved, the  Commissioner  treated  those  amounts  as 
ordinaiy  income  taxable  in  its  entirety  to  the  two 
spouses,  and  in  his  notices  of  deficiency  explained  that 
the  amounts  in  question  were  not  received  from  the 
sale  or  exchange  of  capital  assets  as  defined  by  Sec- 
tion 117  of  the  Internal  Revenue  Code,  and  w^ere  not 
distributed  by  a  corporation  in  cancelation  or  redemp- 
tion of  all  of  its  capital  stock  in  accordance  with  a 
plan  of  liquidation,  as  contemplated  by  Section  115  (e) 
of  the  Internal  Revenue  Code.  (R.  18,  21.)  The  Tax 
Court  sustained  the  Commissioner's  determination. 
(R.  27-45.) 

SUMMARY   OF   ARGUMENT 

The  taxpayer  and  his  two  associates  owned  all  of 
the  stock  in  Tricoach  Corporation.  His  two  associates 
contracted  to  give  their  services  to  a  competing  con- 
cern under  an  arrangement,  agreed  to  by  the  taxpayer, 
under  which  the  taxpayer  financed  the  sale  of  Tricoach 
Corporation's  machinery  and  equipment  to  the  com- 
peting concern,  he  and  Tricoach  Corporation  agreed 
not  to  engage  in  competition  for  the  term  of  the 
arrangement,  and  in  return  he  was  to  receive  repay- 
ment of  the  loans  advanced  plus  an  agreed  share  of 
the  profits  to  be  earned  by  his  associates  under  the 
new  arrangement.  The  amounts  received  by  the  tax- 
payer under  this  arrangement  constituted  income  for 
the  years  here  involved.  The  amounts  involved  did 
not  represent  payments  for  the  sale  or  exchange  of 
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capital  assets  within  the  meaning  of  the  Internal  Rev- 
enue Code.  The  taxpayer  did  not  sell  or  exchange 
his  stock  in  the  Tricoach  Corporation.  The  payments 
received  by  him  from  his  former  associates,  over  and 
above  the  repayment  of  amounts  loaned  to  them  by 
the  taxpayer,  represented  his  share  in  the  ijrofits  of  the 
new  undertaking  and  were  taxable;  as  ordinary  income 
i-ather  than  capital  gains. 

ARGUMENT 

The  Tax  Court  did  not  err  in  holding  that  the  amounts  re- 
ceived by  the  taxpayer  under  the  facts  of  this  case  con- 
stituted ordinary  income  rather  than  capital  gain 

The  Internal  Revenue  Code  imposes  a  tax  at  spe- 
cified rates  upon  the  net  income  of  every  individual 
for  the  years  here  involved.  "Net  income,"  for  pur- 
poses of  the  tax,  is  defined  by  Section  21  of  the  Code 
as  the  gross  income  computed  under  Section  22,  less 
the  deductions  allowed  by  Section  23.  Section  22  (a) 
of  the  Code,  supra,  defines  gross  income  to  include 
''gains  or  profits  and  income  derived  from  any  source 
whatever."  Certain  exceptions  are  made  by  the  stat- 
ute for  income  derived  from  specified  sources  or  under 
specified  circumstances.  In  this  case  the  taxpayer  is 
relying  upon  the  exception  contained  in  Section  117 
of  the  Code,  supra.  That  section,  after  defining  "cap- 
ital assets,"  "long-term  capital  gain,"  and  other  terms 
pertinent  to  the  computation  of  tax  liability  involving 
gains  or  losses  realized  upon  the  sale  or  exchange  of 
"capital  assets,"  provides,  in  so  far  as  material  here, 
that  if  a  capital  asset  has  been  held  for  more  than  24 
months,  only  50  per  centum  of  the  gain  upon  the  sale 
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or  exchange  thereof  shall  be  taken  into  account  in 
computing  net  income. 

In  this  case  there  is  no  disagreement  over  the 
amount  of  income  or  gain  received  by  the  marital  com- 
munity during  the  years  involved,  and  there  is  no 
question  that  the  capital  asset — if  it  should  be  held 
that  the  profit  involved  was  realized  from  the  sale  or 
exchange  of  a  capital  asset — ^^^^as  held  for  more  than 
two  years. 

The  whole  burden  of  the  taxpayer's  contention  in 
this  case  is  stated  in  the  headnote  to  his  argument 
(Br.  12),  where  he  asserts  that  the  amounts  involved 
were  "Amounts  Derived  from  the  Sale  or  Exchange 
of  Capital  Assets  and  thus  Constituted  Long-Term 
Capital  Gains  to  the  Marital  Conmiunity."  The 
premise  would  be  sound  if  substantiated  by  tlie  facts. 
But  the  first  paragraph  of  the  taxpayer's  argument 
(Br,  12)  dispels  an}^  illusion  as  to  the  correctness  of 
his  position.  He  states  that  the  sole  question  in  the 
case  is  whether  the  net  amounts  received  from  the 
Nev/ells  during  the  years  involved,  "the  main  con- 
sideration for  which  was"  (Br.  12)  : 

In  consideration  that  tlie  second  party 
[Yost]  shall  consent  to  and  enter  into  a  certain 
contract  between  the  Pacific  Car  and  Foundry 
Company,  a  corporation,  Tricoach  Corporation, 
a  corporation,  et  al,  a  copy  of  which  is  attached 
hereto  and  marked  "Exhibit  A"     *     *     * 

were  capital  gains  as  contended  by  the  taxpayer,  or 
ordinary  income  as  held  by  tl:e  Commissioner  and  the 
Tax  Court. 
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The  rest  of  the  argument  (Br.  13-28)  is  anti-climax 
because  the  above  statement  of  the  question  involved 
is  in  itself  an  admission  that  the  amomits  involved 
were  not  received  by  the  taxpayer  in  connection  with 
the  sale  or  exchange  of  a  "capital  asset"  as  that  term 
is  defined  in  the  Internal  Revenue  Code.  Further- 
more, it  is  difficult  to  ascertain  from  the  argument  as 
a  whole  just  what  the  taxpayer  considers  the  "capital 
asset"  which  was  sold  or  exchanged. 

At  the  outset  the  taxpayer  asserts  that  his  shares  of 
stock  in  Tricoach  Corporation  represented  two  ele- 
ments of  value — 51  per  cent  of  the  value  of  net  tangi- 
ble assets  of  the  corporation  and  51  per  cent  of  the  in- 
tangible or  going  concern  value  of  its  business.  (Br. 
13-14.)  He  apparently  admits  that  the  distribution 
of  $25,500  received  from  the  corporation  in  1940 
represents  the  net  value  of  the  tangible  assets  (Br. 
17-19),  and  presumably  contends  that  the  amomits 
received  from  the  Newells  was  in  pajonent  for  the 
intangible  value  of  the  assets  of  the  corporation.  The 
Tax  Court  aptly  labels  this  argument  as  "ingenious 
but  unsound."  (R.  41.)  There  is  no  evidence  in  the 
record  to  show  what  value,  if  any,  the  intangible  assets 
of  the  corporation  had.  But  what  is  more  important, 
it  seems  to  be  well  settled  that  intangibles,  such  as 
good  will,  are  incidental  to  the  business  from  which 
they  grew  and  cannot  be  severed  or  carved  out  of  the 
net  value  of  the  business  and  disposed  of  independ- 
ently of  the  business  as  a  going  concern.  In  Metro- 
politan Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S.  436, 
446,  the  Supreme  Court  said  that  midoubtedly  good 
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will  is  in  many  cases  a  valuable  thing,  although  there 
is  difficulty  in  deciding  accurately  what  is  included 
under  the  term,  but  that  it  is  tangible  only  as  an  in- 
cident connected  with  a  going  concern  or  business 
having  a  locality  or  name,  ''and  is  not  susceptible  of 
being  disposed  of  separately."  Compare  Pfleghar 
Hardware  Specialty  Co.  v.  Blair ^  30  F.  2d  614  (C.  C. 
A.  2d)  ;  Betts  v.  United  States,  62  C.  Cls.  1,  certiorari 
denied,  273  U.  S.  762;  WasJiburn  v.  National  W all- 
Paper  Co.,  81  Fed.  17,  20  (C.  C.  A.  2d).  In  Dodge 
Brothers  v.  United  States,  118  F.  2d  95,  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit  said  (p.  100)  ; 

Good  will  cannot  be  carved  out  of  a  business 
and  sold  independently  of  the  going  concern; 
for  its  tangibility  and  its  value  exist  only  to 
the  extent  that  such  tangibility  and  such  value 
are  connected  with  a  going  business. 

In  this  case  neither  Pacific  Car  and  Foundry  Com- 
pany nor  the  Newells  acquired  the  right  to  use  the 
name  or  place  of  business  of  Tricoach  Corporation. 
The  machinery  and  equipment  was  first  leased  to  the 
Newells,  and  later  sold  to  them,  and  was  removed 
from  Seattle  to  the  Renton  plant  where  it  was  in- 
stalled as  a  part  of  the  equipment  of  the  motor  coach 
division  of  Pacific.  It  thereby  definitely  lost  its 
identity  as  machinery  and  equipment  of  Tricoach 
Corporation.  Obviously  no  good  will  or  other  in- 
tangible value  of  the  business  of  Tricoach  Corpora- 
tion was  transferred  to  or  followed  the  machinery 
to  Renton.  The  principal  intangible  thing,  if  it  can 
be  so  termed,  which  Pacific  Car  and  Foundry  Com- 
pany or  the  Newells  received  from  the  taxpayer  and 
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rricoach  Corporation  was  their  agreement  not  to 
3ompete  during  the  term  of  the  four-party  agreement. 
Finally,  since  this  arrangement  with  Pacific  Car  and 
Foundry  Company  was  only  for  a  limited  period,  and 
since  the  corporate  existence  of  Tricoach  Corporation 
was  maintained,  it  would  be  preposterous  to  say  that 
the  latter  had  sold  its  good  will. 

In  this  coimection  it  should  be  noted  that  amounts 
received  as  compensation  for  agreements  to  refrain 
from  competition  under  such  circumstances  are  tax- 
able as  ordinary  income  rather  than  as  capital  gains. 
In  Salvage  v.  Commissioner,  76  F.  2d  112  (C.  C.  A. 
2d),  affirmed,  297  U.  S.  106,  the  court  held  that  pay- 
ment for  a  covenant  not  to  engage  in  a  competing 
business  was  income.  In  discussing  this  point  the 
court   stated    (pp.   113-114) : 

The  contract  under  which  the  petitioner  pur- 
chased the  1,500  shares  of  Viscose  stock  stated 
that  the  consideration  for  selling  it  at  less  than 
its  real  value  was  the  petitioner's  covenants 
relating  to  the  option  and  to  his  refraining 
from  engaging  in  a  competing  business.  Com- 
pensation paid  for  refraining  from  labor 
would  seem  to  be  taxable  income  no  less  than 
compensation  for  services  to  be  performed. 
For  example,  a  farmer  who  is  paid  for  volun- 
tarily refraining  from  raising  hogs  receives, 
in  our  opinion,  income.  Certainly  it  is  neither 
a  captal  payment  nor  a  gift.  The  statutory 
definition  of  gross  income  is  exceedingly  broad. 
Section  213,  Revenue  Act  1921  (42  Stat.  237). 
We  cannot  avoid  the  conclusion  that  a  payment 
for  a  covenant  not  to  engage  in  a  certain  busi- 
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ness   should  be   deemed  *' income"   of  the   re- 
cipient of  the  payment. 

In  BeaW  Estate  v.  Commissioner,  82  P.  2d  268 
(C.  C.  A.  2d),  affirming  31  B.  T.  A.  966,  the  court 
held  that  the  value  of  stock  received  by  the  taxpayers 
in  exchange  for  their  several  agreements  not  to  engage 
in  a  competing  business  constituted  income.  As  an 
alternative,  the  taxpayers  there  contended  that  the 
shares  were  received  in  exchange  for  property  (pre- 
sumably their  right  to  engage  in  business),  and  that 
the  gain  realized  upon  the  transaction  should  be  taxed 
upon  disposition  of  the  capital  asset.  This  conten- 
tion was  rejected,  the  court  pointing  out  that  even 
if  the  right  to  engage  in  business  be  considered  prop- 
erty, it  was  not  disposed  of  in  exchange  for  stock. 
See  also  Cox  v.  Helvering,  71  F.  2d  987  (App.  D.  C), 
in  which  the  court  held  that  the  amoimt  paid  by  the 
purchaser  of  a  corporate  business  for  the  agreement 
of  the  stockholders  to  refrain  from  entering  a  com- 
peting business  for  a  limited  period  constituted  tax- 
able income  whether  paid  to  the  corporation  or  its 
principal  stockholder,  and  Estate  of  Hyde  v.  Com- 
missioner,  42  B.  T.  A.  738,  where  it  was  held  that  an 
amount  paid  to  the  decedent  under  an  agreement 
which,  among  other  things,  contained  her  covenant 
not  to  enter  into  business  in  competition  with  certain 
corporations  constituted  ordinaiy  income. 

The  taxpayer  admits  that  the  amounts  received  from 
the  Newells  for  the  years  here  involved  were  not  re- 
ceived in  exchange  for  his  Tricoach  Corporation  stock. 
In  fact,  he  makes  a  special  point  of  the  fact  that  the 
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payment  of  $25,500  from  Tricoach  Corporation  in 
1940  was  all  he  received  as  a  liquidating  dividend  on 
his  stock.  (Br.  17-19.)  The  reason  for  this  argu- 
ment is  clear.  Under  the  provisions  of  section  115  (c) 
of  the  Internal  Revenue  Code  applicable  to  the  years 
here  involved,  the  gain  derived  from  a  liquidating 
dividend  was  to  be  treated  as  a  short-term  capital 
gain — or  ordinary  income — unless  the  distribution  was 
a  distribution  in  '' complete  liquidation"  pursuant  to 
a  plan  which  required  liquidation  to  be  completed 
within  a  period  of  three  years.  The  arrangement 
under  which  the  taxpayer  received  the  payments  here 
involved  did  not  satisfy  this  three  year  requirement  so 
the  amounts  received  from  the  Newells  necessarily 
would  have  to  be  taxed  as  ordinary  income  if  consid- 
ered as  a  part  of  the  distribution  by  the  corporation 
in  complete  liquidation  of  its  stock. 

There  may  be  some  question  whether  the  $25,500 
received  from  Tricoach  Corporation  in  1940  actually 
constituted  a  liquidating  dividend  inasmuch  as  the 
corporation  was  not  dissolved  and  the  taxpayer  con- 
tinued to  hold  his  stock.  This  question,  however,  is 
not  involved  in  this  case.  But  the  taxpayer's  admis- 
sion that  the  only  liquidating  dividend  he  received  was 
the  $25,500  received  from  the  company  emphasizes 
the  fact  that  the  amounts  received  from  the  Newells 
were  not  received  as  payment  for  the  sale  or  exchange 
of  a  capital  asset. 

The  taxpayer  relies  entirely  upon  one  decision  of  the 
Board  of  Tax  Appeals  and  one  decision  of  the  Tax 
Court  (Br.  20-25),  neither  of  which  is  remotely  ap- 
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plicable  to  the  case  at  bar,  and  both  of  which  were 
distinguished  by  the  Tax  Court  in  its  opinion  (R. 
42-43).  In  both  cases  the  payments  in  question 
clearly  were  made  for  a  capital  asset.  But  in  this 
case  the  taxpayer  has  failed  to  point  to  a  capital  asset 
which  he  parted  with  as  consideration  for  the  pay- 
ments received  from  the  Newells.  On  the  other  hand, 
it  is  clear  from  the  record  as  a  whole  that  he  insisted 
upon  receiving  a  share  in  the  Pacific  Car  and  Foundiy 
Company  profits  to  be  realized  by  the  Newells  because 
he  had  advance  funds  for  them  to  finance  the  venture, 
had  agreed  to  not  engage  in  competition  during  the 
period  of  their  agreement  with  Pacific,  and  was  fore- 
going all  possibility  of  realizing  profit  in  the  future 
from  business  operations  by  Tricoach  Corporation,  of 
which  he  held  a  majority  of  the  stock.  His  insistence 
upon  this  arrangement  w^here  he  could  participate  in 
the  profits  of  Pacific  Car  and  Foundry  Company  is 
both  understandable  and  reasonable  under  the  circum- 
stances. But  this  does  not  make  the  payments  re- 
ceived as  a  result  of  this  new  arrangement  capital 
gains.  They  are  not  payments  received  for  the  sale  or 
exchange  of  capital  assets. 

.  The  taxpayer  takes  the  position  that  the  arrange- 
ment under  w^hich  he  received  the  amounts  here  in- 
volved was  for  all  practical  purposes  the  same  as  if  he 
had  sold  his  Tricoach  Corporation  stock  for  its  par 
value  and  as  an  inducement  for  such  sale  the  Newells 
had  agreed  to  pay  the  additional  amounts  here  in- 
volved. (Br.  25.)  Thus  he  seeks  to  show  the  case  1$ 
similar  to  DeLong  v.  Commissioner,  43  B.  T.  A.  1185. 
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No  doubt  the  taxpayer  insisted  upon  this  additional 
amount  because  he  felt  that  his  stock  in  Tricoach  Cor- 
poration, plus  the  amounts  advanced  to  the  Newells, 
was  worth  more  than  he  could  hope  to  collect  upon 
liquidation  of  Tricoach  Corporation.  But  his  tax 
liability  for  the  years  involved  must  be  determined 
upon  the  basis  of  what  actually  was  done,  not  what  he 
could  have  done.  He  did  not  part  with  his  Tricoach 
Corporation  stock,  and  the  evidence  indicates  that  he 
wanted  to  retain  this  stock  as  well  as  preserve  the 
corporation  because  of  the  possibility  of  resuming  the 
business  operations  of  the  corporation  if  the  arrange- 
ment with  the  Newells  and  Pacific  Car  and  Foundry 
Company  should  be  abandoned  or  prove  unprofitable. 
Finally,  the  taxpayer  takes  exception  to  that  part 
of  the  Tax  Court's  opinion  (R.  45)  classifying  the 
payments  received  from  the  Newells  in  1940  and  1941 
as  the  fruits  of  a  joint  venture  (Br.  25-28).  But  the 
Tax  Court's  characterization  of  the  i^ayments  is  cor- 
rect. It  is  true  that  the  taxpayer  did  not  acquire  any 
direct  interest  in  either  the  stock  or  the  assets  of 
Pacific  Car  and  Fomidry  Company.  But  he  advanced 
the  money  needed  by  the  Newells  to  purchase  the  ma- 
chinery and  equipment  of  Tricoach  Corporation,  he 
agreed  to  refrain  from  competition  during  the  period 
of  their  agreement  with  Pacific  Car  and  Foundiy 
Company,  and  in  return  he  was  to  receive  from  each 
the  amounts  agreed  upon.  His  active  participation 
in  the  venture  was  not  necessaiy  to  make  the  arrange- 
ment a  joint  venture.  Furthermore,  the  situation  is 
not  changed  by  the  fact  that  the  taxpayer  entered  into 
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a  separate  contract  with  each  of  the  Newells  instead 
of  making  it  a  three-party  undertaking.  Two  parties 
can  enter  into  a  joint  venture  for  their  mutual  profit 
and  benefit.  That  was  in  fact  the  substance  of  the 
taxpayer's  arrangement  with  each  of  the  Newells. 

CONCLUSION 

The  decision  of  the  Tax  Coui*t  is  correct.     It  is  sup- 
ported by  the  facts  and  the  law  and  should  be  affirmed. 
Respectfully  submitted, 

Sew  ALL  Key, 
Acting  Assistant  Attorney  General. 
A.  F.  Prescott, 
Fred  E.  Youngman, 
Special  Assist a^its  to  the  Attorney  General. 

January,  1946. 
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2  F.  S.  Lack  vs. 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,   Central  Di- 
vision 
.     ,  In  Equity 

No.  1301  Civil  O'C 

WESTERN     LOAN     AND     BUILDING     COM- 
PANY, a  corporation. 

Plaintiff, 

vs. 

F.  S.  LACK,  PEARL  ASSURANCE  COMPANY, 
Ltd.,  a  corporation, 

Defendants 

In  Equity 
No.  84  S.  D.  Civil  O'C 


F.  S.  LACK, 


Plaintiff, 

vs. 


WESTERN     LOAN     AND     BUILDING     COM- 
PANY, a  corporation. 

Defendant. 

FINAL  DECREE 

The  above  entitled  cause,  No.  1301  O'C  Civil, 
Central  Division,  having  been  filed  in  this  court, 
and  the  above  entitled  cause,  No.  84  O'C  Civil, 
Southern  Division,  having  been  commenced  in  the 
Superior  Court  of  the  State  of  California  in  and 
for  the  Comity  of  Imperial,  No.  19637,  and  there- 
after removed,  to  this  courlj,  and  the  said  two  causes 
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having  been  consolidated  and  tried  together  before 
the  Hon.  J.  F.  T.  O'Connor,  Judge;  and  a  Final 
Decree  thereupon  having  been  filed  and  entered  on 
October  31st,  1941,  in  Civil  Order  Book  for  the 
Central  Division,  No.  7  at  page  235  et  seq.,  and  in 
Civil  Order  Book  for  the  Southern  Division,  No.  1 
at  page  482  et  seq. ;  and,  pursuant  to  said  Decree, 
inter  alia,  the  court  having  ordered  that  the  $28,- 
067.87  deposited  into  court  by  the  Pearl  Assurance 
Company,  Ltd.,  a  corporation,  in  [2]  case  No.  1301 
O'C  Civil,  Central  Division,  on  January  29th,  1941, 
be  paid  to  the  Western  Loan  and  Building  Com- 
13any,  a  corporation,  of  which  said  sum  of  $28,- 
067.87,  less  clerk's  fees  of  one  per  cent,  amounting 
to  $280.68,  or  $27,787.19,  was  paid  by  the  clerk  of 
the  District  Court  to  the  Western  Loan  and  Build- 
ing Compan}^,  a  corporation,  on  November  4th, 
1941 ;  and 

The  said  F.  S.  Lack,  the  defendant  in  said  cause 
No.  1301,  O'C.  Civil,  Central  Division,  and  plaintiff 
in  said  cause  No.  84  O'C  Civil,  Southern  Division, 
having  appealed  from  a  part  of  said  Decree,  and 
from  the  order  denying  his  Motion  for  a  new  trial, 
dated  and  filed  March  13th,  1942,  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  the 
extent  and  as  more  fully  set  forth  in  the  said 
Notice  of  Appeal,  dated  and  filed  May  1st,  1942; 
and  the  said  United  States  Circuit  Court  of  Appeals 
having  rendered  its  Opinion,  filed  April  9th,  1943, 
in  the  said  court,  and  reported  in  134  Fed.  Supp. 
1017,  and  having  made  its  Decree  reversing  that 
part    of   the    said   judgment   appealed    from,   and 
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directing  the  entry  of  judgment  iii  this  court;  and 
the  said  Mandate  of  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  these 
two  causes  bearing  date  May  29th,  1943,  having 
been  duly  transmitted  to  this  court,  and  having 
been  filed  and  spread  on  the  minutes  of  this  court 
on  the  3rd  day  of  June,  1943,  decreeing  that  that 
part  of  the  judgment  of  the  said  District  Court 
in  these  two  causes,  so  far  as  appealed  from,  be 
reversed  with  costs  in  favor  of  the  appellant,  F.  S. 
Lack,  and  against  the  appellee.  Western  Loan  and 
Building  Company,  a  corporation,  with  directions 
to  the  District  Court  to  enter  judgment  awarding 
to  Western  Loan  and  Building  Company,  a  cor- 
poration, the  sum  of  $19,250.00  of  the  $28,067.87 
deposited  into  court  by  the  Pearl  Assurance  Com- 
pany, Ltd.,  a  corporation,  and  awarding  F.  S.  Lack 
the  sum  of  $8,817.87  of  the  said  $28,067.87,  and 
requiring  the  Western  Loan  and  Building  Com- 
pany, a  corporation,  to  convey  to  F.  S.  Lack  the 
[3]  Hotel  Dunlack  Building  in  Brawley,  California, 
the  land  on  which  the  Building  stood,  and  affirming 
that  part  of  the  District  Court's  decree  requiring 
the  Western  Loan  and  Building  Company,  a  cor- 
poration, to  convey  and  transfer  to  F.  S.  Lack  all 
furniture,  furnishings,  fixtures  and  equipment,  in- 
cluding linens,  dishes,  silver  and  restaurant  equip- 
ment located  in  the  building,  and  that  the  appellant, 
F.  S.  Lack,  recover  against  the  appellee.  Western 
Loan  and  Building  Company,  a  corporation,  for  his 
costs  expended  on  appeal  and  taxed  by  the  Circuit 
Court  of  Appeals,  the  sum  of  $1122.97;  and 
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This  Court  having  made  its  interlocutory  decree 
dated  December  20,  1943,  entered  and  docketed 
December  20,  1943,  in  Book  CO  22  at  page  451, 
and  having  by  orders  denied  all  motions  by  F.  S. 
Lack  to  amend  or  re-settle  said  decree  and  for 
other  relief; 

And  said  F.  S.  Lack  having  appealed  from  said 
interlocutory  judgment  and  said  orders  in  the  man- 
ner and  to  the  extent  set  forth  in  the  notice  of 
appeal  dated  and  filed  March  19,  1944,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  the  said  United  States  Circuit  Court 
having  rendered  its  opinion  filed  December  30, 
1944,  in  said  Court,  and  having  made  its  decree 
dismissing  said  appeal  and  the  mandate  of  said 
United  States  Circuit  Court  in  said  causes  bearing 
date  of  December  30,  1944,  having  been  transmitted 
to  this  Court  by  the  LTnited  States  Circuit  Court 
and  said  mandate  having  been  duly  spread  on  the 
minutes  of  this  Court  on  the  25th  day  of  June, 
1945; 

And  the  Court  having  made  Findings  of  Fact 
on  the  issues  presented  and  Conclusions  of  Law, 

Now,  upon  motion  of  Henry  S.  Dottenheim, 
attorney  for  F.  S.  Lack,  [4] 

It  Is  Ordered,  Adjudged,  and  Decreed: 

1.  That  the  judgment.  Findings  of  Fact  and 
Conclusions  of  Law  herein  dated  October  31,  1941, 
be  and  they  are  hereby  in  all  respects  vacated,  set 
aside,  and  annulled. 

2.  That  the  decree  of  this  Court  herein,  bearing 
date  of  October  31,  1941,  and  entered  October  31, 
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1941  and  docketed  October  31,  1941,  in  Book  CO  7, 
page  235,  and  Book  CO  1,  page  482,  is  hereby 
insofar  as  appealed  from  be  and  it  is  in  all  respects 
vacated,  set  aside,  and  annulled. 

3.  That  the  interlocutory  decree  dated  Decem- 
ber 20,  1943,  entered  December  20,  1943,  and 
docketed  December  20,  1943,  in  Book  CO  22,  page 
451,  be  and  it  is  hereby  in  all  respects  vacated, 
set  aside,  and  amiulled. 

4.  That  the  said  Pearl  Assurance  Company, 
Ltd.,  a  corporation,  having  heretofore  deposited  with 
the  Clerk  of  this  Court  on  January  29,  1941,  in 
cause  1301  C.  Civil,  Central  Division,  the  sum  of 
$28,067.87,  is  hereby  discharged  from  all  further 
liability  to  said  Western  or  to  Lack  on  account 
of  the  earthquake  damage  herein  and  under  its 
policies  Nos.  514753  and  515739. 

5.  That  the  sum  of  $28,067.87  originally  de- 
posited into  court  by  Pearl  Assurance  Company, 
Ltd.,  the  sum  of  $19,250.00,  less  Clerk's  fees  of  1%, 
amounting  to  $192.50,  or  $19,057.50,  is  hereby 
awarded  to  Western  Loan  and  Building  Company, 
and  the  sum  of  $8817.87,  less  Clerk's  fees  of  1%, 
amounting  to  $88.17,  or  $8728.56,  is  hereby  awarded 
to  F.  S.  Lack  in  accordance  with  the  said  mandate 
of  the  Circuit  Court  of  Appeals  in  these  two  con- 
solidated cases  hereinbefore  referred  to:  and  the 
said  sum  of  $19,250.00  less  Clerk's  fees  of  1% 
amounting  to  $192.50,  or  $19,057.50,  having-  been 
hereto  paid  to  Western  by  the  Clerk  of  the  District 
Court  on  November  4,  1941  by  his  check  for  the 
sum  of  $27,789.17,  and  Western,  pursuant  to  said 
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mandate  of  the  [5]  Circuit  Court  of  Appeals  having 
on  or  about  August  13,  1943,  paid  to  F.  S.  Lack 
the  sum  of  $8729.70  by  its  check  dated  August  6, 
1943,  but  not  having  paid  any  interest  thereon,  that 
F.  S.  Lack  is  entitled  to  recover  from  Western 
Loan  and  Building  Company  the  sum  of  $1279.83 
with  interest  thereon  to  June  25,  1945  at  7%  per 
annum. 

6.  That  said  Lack  have  and  recover  from  said 
Western  the  sum  of  $1279.83,  together  with  interest 
at  7%  per  annum  to  Jime  25,  1945  together  with 

costs  as  taxed  by  the  Court  in  the  sum  of  $ 

and  that  said  F.  S.  Lack  have  execution  therefor. 

7.  That  said  F.  S.  Lack  be  and  he  hereby  is 
granted  judgment  quieting  title  in  him  free  and 
clear  of  any  claim  by  Western  Loan  and  Building 
Company,  to  all  of  the  furniture,  furnishings, 
linens,  restaurant  equipment  and  silverware,  dishes 
and  all  personal  property  in  said  leased  premises 
on  October  30,  1934,  together  with  the  additions 
and  replacements  to  the  same  and  all  personal 
property  in  said  buildings,  and  Western  Loan  and 
Building  Company  is  not  entitled  to  any  of  said 
personal  property,  and  is  further  granted  a  judg- 
ment quieting  in  him  free  and  clear  of  any  claim 
by  Western  Loan  and  Building  Company,  the 
property  described  as  Hotel  Dunlack  at  Brawley, 
California,  including  land,  building,  furnishings, 
furniture,  fixtures  and  equipment,  and  the  real 
estate  upon  said  hotel  rested,  situate  in  the  City 
of  Brawley,  County  of  Imperial,  State  of  Califor- 
nia, and  described  as  follows:  Lots  Fourteen  (14), 
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Fifteen  (15)  and  Sixteen  (16)  in  Block  Seventy- 
nine  (79)  of  the  Townsite  of  Brawley,  in  the  City 
of  Brawley,  County  of  Imperial,  State  of  Cali- 
fornia, according  to  the  Map  thereof  No.  920  filed 
in  the  office  of  the  County  Recorder  of  San  Diego 
County;  together  with  easements  and  appurte- 
nances thereunto  belonging. 

8.  That  F.  S.  Lack  has  been  damaged  by  West- 
ern Loan  and  Building  Company  on  account  of  the 
facts  set  forth  in  the  findings,  in  the  sum  of  $27,- 
690.96,  with  interest  thereon  at  the  [6]  rate  of 
7%  per  annum  from  February  3,  1943  to  June  25, 
1945,  to  wit,  the  sum  of  $4841.05,  or  in  all  the  sum 
of  $32,532.01. 

9.  That  F.  S.  Lack  have  and  recover  from 
Western  Loan  and  Building  Company  the  sum  of 
$27,690.96,  together  with  interest  at  the  rate  of 
1%  per  annum  from  February  3,  1943  to  June 
25,  1945,  to  wit,  the  sum  of  $4841.05,  or  in  all  the 
sum  of  $32,532.01,  and  that  said  F.  S.  Lack  have 
execution  therefor. 

10.  That  this  is  a  final  judgment. 

Dated  this day  of  June,  1945. 


Judge  of  United  States  Dis- 
trict Court 


Rejected  July  1,  1945. 

J.  F.  T.  O'CONNOR, 

Judge 

[Endorsed] :    Filed  July  3,  1945.  [7] 


Western  Loan  and  Building  Co.  9 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  PRESENTATION  OF  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 
AND  FINAL  JUDGMENT  TO  JUDGE  FOR 
SIGNATURE. 

To  M.  Perelli-Minetti  and  H.  L.  Mulliner,  704 
South  Spring  Street,  Los  Angeles  14,  California, 
attorneys  for  Western  Loan  and  Building-  Com- 
pany, and  to  Cooley,  Crowley  and  Supple,  206 
Sansome  Street,  San  Francisco,  California,  attor- 
neys for  Pearl  Assurance  Company,  Ltd. : 

Please  Take  Notice  that  the  within  are  copies  of 
Findings  of  Fact,  Conclusions  of  Law,  and  of  a 
final  judgment  which  will  be  presented  to  the  Hon- 
orable J.  F.  T.  O  ^Connor,  Judge  of  the  [8]  above 
entitled  Court  on  Monday,  July  2,  1945,  at  ten 
o'clock  a.  m.  for  signature. 

HENRY  S.  DOTTENHEIM 
Attorney  for  F.  S.  Lack 

Dated:  June  20,  1945.  [9] 

Received  copy  of  the  within  Final   Decree  and 
Notice  this  20th  day  of  June,  1945. 

H.     L.     MULLINER    AND    M. 
PERELLI-MINETTI 

By  M.  PERELLI 

Attorney    for   Western    Loan 
&  Bldg.  Co. 

[Endorsed] :    Filed  July  3,  1945.  [10] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  PRESENTATION  OF  FINAL 
JUDGMENT  TO  JUDGE  FOR  SIGNA- 
TURE 

To  Jolin  L.  Schaefer  and  Henry  S.  Dottenheim, 
attorneys  for  F.  S.  Lack  and  to  Cooley,  Crowley 
and  Supple,  attorneys  for  Pearl  Assurance  Com- 
pany, Ltd.: 

Please  Take  Notice  that  the  within  is  a  copy  of 
a  Final  Judgment  which  will  be  presented  to  the 
Honorable  J.  F.  T.  O'Connor,  Judge  of  the  above 
entitled  Court,  on  Monday,  Jime  11,  1945,  at  [11] 
10:00  o'clock  A.  M.,  for  signature. 

Dated:  May  22,  1945. 

H.     L.    MULLINER    AND    M. 
PERELLI-MINETTI 

By  M.  PERELLI-MINETTI 

Attorneys  for  Western  Loan 
and  Building  Company 

AFFIDAVIT  OF  SERVICE  BY  MAIL— 1013a, 

C.  C.  P. 

State  of  California, 

County  of  Los  Angeles — ss. 

Jean  Perelli-Minetti,  being  first  duly  sworn,  says : 
That  affiant  is  a  citizen  of  the  United  States  and 
a  resident  of  the  County  of  Los  Angeles;  that 
affiant  is  over  the  age  of  eighteen  years  and  is  not 
a  party  to  the  within  and  above  entitled  action; 
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that  affiant's  business  address  is  704  South  Spring 
Street,  Los  Angeles  14,  Calif.,  that  on  the  21st  day 
of  May,  1945,  affiant  served  the  within  Notice  of 
Presentation  of  Final  Judgment  to  Judge  for 
Signature  and  Final  Judgment  on  the  plaintiff  & 
defendant,  F.  S.  Lack  &  defendant,  Pearl  Assur- 
ance Company  in  said  action,  by  placing  a  true 
copy  thereof  in  an  envelope  addressed  to  the  attor- 
neys of  record  for  said  plaintiff  and  defendants, 
at  the  office  address  of  said  attorneys,  as  follows: 
Henry  S.  Dottenheim,  444  N.  Camden  Dr.,  Beverly 
Hills,  Calif.  Cooley,  Crowley  and  Supple,  617  S. 
Olive  St.,  Los  Angeles  14,  Calif.,  and  by  then  sealing 
said  envelope  and  depositing  the  same,  with  post- 
age thereon  fully  prepaid,  in  the  United  States 
Post  Office  at  Los  Angeles,  California,  where  is 
located  the  office  of  the  attorneys  for  the  persons 
by  and  for  whom  said  service  was  made. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed  and/or  there  is  a 
regular  communication  by  mail  between  the  place 
of  mailing  and  the  place  so  addressed. 

JEAN  PERETTI-MINETTI 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  May,  1945. 

[Seal]  LOUISE  KOEHLER 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed]  :   Filed  May  23,  1945.  [13] 


12  F.  S.  Lack  vs. 

In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division. 

In  Equity 

No.  1301  Civil  O'C 

WESTERN    LOAN    AND     BUILDING    COM- 
PANY, a  Corporation, 

Plaintiff, 
vs. 

F.  S.  LACK,  PEARL  ASSURANCE  COMPANY, 
LTD.,  a  Corporation, 

Defendants, 

In  Equity 

No.  84  S.  D.  Civil  O'C 

F.  S.  LACK, 

Plaintiff, 

vs. 

WESTERN     LOAN     AND     BUILDING     COM- 
PANY, a  Corporation, 

Defendant. 

FINAL  JUDGMENT 

The  above  entitled  cases  were  joined  for  trial  and 
tried  together  in  the  above  entitled  court  and  judg- 
ment entered  hereon  October  31,  1941.  Thereafter 
appeal  therefrom  was  taken  by  S.  F.  Lack,  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 
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On  or  about  April  9,  1943  the  said  Ninth  Circuit 
Court  filed  Its  opinion  in  which  the  judgment  of 
the  above  entitled  court  was  in  part  reversed,  and 
mandate  of  the  Circuit  Court  was  issued  May 
29,  [14]  1943  and  filed  in  this  Court,  June  3,  1943. 

On  December  20,  1943,  this  Court  entered  a  de- 
cree termed  "Interlocutory  Decree  Pursuant  to 
Mandate  of  the  Circuit  Court  of  Appeals".  There- 
after and  after  denial  by  this  Court  of  Lack's 
motion  to  "resettle  and  amend"  said  decree  Lack 
filed  an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  said  inter- 
locutory decree. 

And  on  December  30,  1944  the  said  Circuit  Court 
filed  its  opinion  dismissing  said  appeal  and  its  De- 
cision and  Its  Mandate  filed  in  this  Court  directed 
the  entry  of  Judgment  herein  in  accordance  with 
the  Mandate  of  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed: 

That  the  Mandate  dated  May  29,  1943,  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  in  the  above  entitled  cases,  is  as 
follows : 

"United  States  of  America,  ss: 

The  President  of  the  United  States  of  America 

To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  California,  Central  Division,  Greeting 

Whereas,   lately   in   the    District    Court    of   the 


14  F.  S.  Lack  vs. 

United  States  for  the  Southern  District  of  Califor- 
nia, Central  Division,  before  you,  or  some  of  you, 
in  cause  between  Western  Loan  and  Building  Com- 
pany, plaintiff,  and  F.  S.  Lack  and  Pearl  Assur- 
ance Company,  defendants.  In  Equity,  No.  1301, 
and  in  a  cause  between  F.  S.  Lack,  plaintiff,  and 
Western  Loan  and  Building  Company,  defendant, 
Civil  Action  No.  84,  a  decree  was  duly  filed  and 
entered  in  each  of  above  causes  on  the  31st  day  of 
October,  1941,  which  said  decree  which  said  decree 
is  of  record  and  fully  set  out  in  said  causes  in 
the  [15]  office  of  the  clerk  of  the  said  District  Court, 
to  which  record  reference  is  hereby  made,  and  the 
same  is  hereby  expressly  made  a  i^art  hereof,  and 
as  by  the  inspection  of  the  Transcript  of  the  Rec- 
ord of  the  said  District  Court,  which  was  brought 
into  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  by  virtue  of  an  appeal  prosecuted 
by  S.  F.  Lack,  as  appellant,  against  Western  Loan 
and  Building  Company  and  Pearl  Assurance  Com- 
pany, Ltd.,  a  corporation,  as  appellees,  agreeably 
to  the  Act  of  Congress  in  such  cases  made  and  pro- 
vided, fully  and  at  large  appears; 

And  Whereas,  on  the  1st  day  of  December  in  the 
year  of  our  Lord  One  Thousand  Nine  Hundred  and 
forty-two  the  said  cause  came  on  to  be  heard  be- 
fore the  said  Circuit  Court  of  Appeals,  on  the  said 
Transcript  of  the  Record,  and  was  duly  submitted; 

On  Consideration  Whereof,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  Court,  that  the  judg- 
ment of  the  said  District  Court  in  this  cause  so  far 
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as  appealed  from  be,  and  hereby  is,  reversed  with 
costs  in  favor  of  the  appellant  and  against  the 
appellee,  Western  Loan  &  Building  Co.,  and  that 
this  cause  be,  and  hereby  is  remanded  to  the  said 
District  Court  with  directions  to  enter  judgment 
awarding  to  Western  Loan  &  Building  Co.  $19,250 
of  the  $28,067.87  deposited  by  Pearl  Assurance  Co. 
in  the  registry  of  the  court,  awarding  to  Lack  the 
balance  ($8,817.87)  of  said  $28,067.87  and  requir- 
ing Western  Loan  &  Building  Co.  to  convey  to  Lack 
the  Hotel  Dunlack,  building  in  Brawley,  California, 
the  land  on  which  the  building  stood,  and  all  fur- 
niture, furnishings,  fixtures  and  equipment,  includ- 
ing linens,  dishes,  silver  and  restaurant  equipment 
located  in  the  building. 

It  is  further  ordered,  adjudged,  and  decreed  by 
this  Court,  that  the  appellant,  recover  against  the 
appellee.  Western  Loan  &  Building  Co.,  for  his 
costs  herein  expended,  and  have  execution  therefor. 

You,  Therefore,  Are  Hereby  Commanded,  That 
such  execution  and  further  proceedings  be  had  in 
the  said  cause  in  accordance  with  the  opinion  and 
decree  of  this  court  and  as  according  to  right 
and  [16]  justice  and  the  laws  of  the  United  States 
ought  to  be  had. 

Witness,  the  Honorable  Harlan  Fiske  Stone, 
Chief  Justice  of  the  United  States,  the  29th  day  of 
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May  in  the  year  of  our  Lord  One  Thousand  Nine 
Hundred  and  forty-three. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Amount  of  costs  allowed  and  taxed  in  favor  of 
appellant  and  against  appellee,  Western  Loan  and 
Building  Co.,  as  per  Annexed  Bill  of  Items,  taxed 
in  detail:  $1122.97. 

PAUL  P.  O'BRIEN, 

Clerk 

That  the  Interlocutory  Decree  of  this  entered 
December  20,  1943  is  hereby  vacated. 

That  judgment  be  and  hereby  is  entered  on,  pur- 
suant to,  and  in  accordance  with  the  foregoing 
Mandate  of  the  Circuit  Court,  the  terms  thereof 
being  hereby  incorporated  herein  and  made  a  part 
hereof. 

It  is  further  ordered  that  the  records  of  this 
Court  show,  as  recited  in  the  said  interlocutory  de- 
cree, that  Western  Loan  and  Building  Company 
following  said  mandate  of  May  29,  1943,  has  and 
did  perform  all  acts  required  by  said  mandate  and 
this  decree. 

That  said  Western  Loan  and  Building  Company 
has  complied  with  and  satisfied  this  Judgment. 

This  is  a  Final  Judgment. 
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Dated  at  Los  Angeles,  California,  this  2  day  of 
July,  1945. 

J.  F.  T.  O'CONNOR, 

Judge   of  the   United   States 
District  Court 

Judgment  entered  July  2,  1945. 

Docketed  July  2,  1945. 

Central  Co.  Book  33,  page  603 ;  Southern  Co. 
Book  10,  page  717. 

EDMUND  L.  SMITH, 

Clerk 

By     FRANCIS   E.    CROOR, 

Deputy 

[Endorsed] :     Filed  July  2,  1945.  [17] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  the  Western  Loan  and  Building  Company,  a 
Corporation,  and  to  its  attorneys  herein  and  to 
the  above  entitled  Court : 

Notice  Is  Hereby  Given  that  F.  S.  Lack,  defend- 
ant in  the  first  above  entitled  action  and  plaintiff 
in  the  second  above  entitled  action,  which  actions 
have  been  consolidated  in  the  trial  Court,  does  here- 
by appeal  to  the  United  States  Circuit  Court  of  [18] 
Appeals,  for  the  Ninth  Circuit,  from  the  ''Final 
Judgment"  heretofore  made  and  entered  herein  on 
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the  2nd  day  of  July,  1945,  and  hereby  appeals  from 
the  order  and  orders  of  the  District  Court,  to  wit: 
the  trial  Court  herein,  denying  to  the  defendant 
F.  S.  Lack,  his  motions  and  applications  for  amend- 
ments to  the  "Interlocutory"  Decree  herein  and 
from  the  refusal  of  the  trial  Court  to  hear  or  con- 
sider or  make  findings  on  the  application  of  F.  S. 
Lack  and  the  refusal  of  the  trial  Court  to  make  or 
enter  a  judgment  herein  with  respect  to  the  issue 
of  damages  claimed  by  the  defendant  F.  S.  Lack 
herein  as  against  Western  Loan  and  Building  Com- 
pany. 

That  said  appeal  will  be  taken  both  as  to  law  and 
fact  and  from  the  whole  of  the  judgment  and  in 
particular  for  the  failure  and  refusal  of  the  Court 
to  find  and  determine  on  the  question  of  damages 
sustained  by  F.  S.  Lack  as  against  the  Western 
Loan  and  Building  Company. 

Dated  this  28th  day  of  September,  1945. 

HARRY  W.  HORTON 

Attorney  for  Appellant,  F.  S. 
Lack.  [19] 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

1013a,  C.  C.  P. 

State  of  California, 
County  of  Imperial — ss. 

L.  Boyer,  being  first  duly  sworn,  says:  That 
affiant  is  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  County  of  Imperial ;  that  affiant  is  over 


Western  Loan  and  Building  Co.  19 

the  age  of  eighteen  years  and  is  not  a  party  to  the 
within  and  above  entitled  action;  that  affiant's  busi- 
ness/residence address  is:  218  Rehkopf  Building, 
El  Centro,  California;  that  on  the  28th  day  of  Sep- 
tember, 1945,  affiant  served  the  within  notice  of 
appeal  on  the  attorneys  for  Western  Loan  and 
Building  Company,  in  said  action,  by  placing  a  true 
copy  thereof  in  an  envelope  addressed  to  the  attor- 
neys of  record  for  said  Western  Loan  and  Building 
Company,  at  the  office/residence  address  of  said 
attorneys,  as  follows:  (Here  quote  from  envelope 
name  and  address  of  addressee.)  M.  Perelli-Minetti, 
704  S.  Spring  Street,  Los  Angeles,  California,  and 
H.  L.  Mulliner,  817  Continental  Building,  Los  An- 
geles, California,  and  by  then  sealing  said  envelope 
and  depositing  the  same,  with  postage  thereon  fully 
prepaid,  in  the  United  States  Post  Office  at  El 
Centro,  California,  where  is  located  the  office  of  the 
attorney  for  the  person  by  and  for  whom  said  serv- 
ice was  made. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed,  or  there  is  a  regular 
communication  by  mail  between  the  place  of  mail- 
ing and  the  place  so  addressed. 

L.  BOYER. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  September,  1945. 

[Seal]  GEORGE  R.  KIRK 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California. 

[Endorsed] :     Filed  Oct.  1,  1945.  [20] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  F.  S.  LACK  OF  POINTS 
UPON  WHICH  SAID  APPELLANT  IN- 
TENDS TO  EELY  WITH  EESPECT  TO 
HIS  APPEAL 

F.  S.  Lack  having  taken  and  filed  an  appeal  here- 
in from  the  "Final  Judgment"  and  from  the  orders 
and  refusals  of  the  trial  Court  to  amend  the  Inter- 
locutory Decree  and  to  make  and  [21]  file  written 
findings  of  fact  and  conclusions  of  law  and  in  par- 
ticular the  refusal  of  the  trial  Court  to  include  a 
determination  of  the  damages  claimed  by  F.  S. 
Lack  as  against  Western  Loan  and  Building  Com- 
pany and  said  F.  S.  Lack  having  designated  the 
record  upon  appeal  herein,  hereby  designates  the 
points  upon  which  the  said  F.  S.  Lack  intends  to 
rely  upon  his  appeal  and  designates  the  same  as 
follows : 

1.  That  the  United  States  District  Court  erred 
in  making  and  entering  the  Interlocutory  Decree 
herein  and  in  particular  in  failing  to  include  in 
said  decree  or  its  judgment  and  decree  in  these  con- 
solidated cases  a  finding  and  determination  of  the 
issue  of  damages  claimed  by  F.  S.  Lack  as  against 
Western  Loan  and  Building  Company. 

2.  The  refusal  of  the  trial  Court  upon  the  appli- 
cation of  F.  S.  Lack  to  amend  the  Interlocutory 
Decree  or  to  permit  there  being  submitted  on  behalf 
of  F.  S.  Lack  the  issue  of  damages  claimed  by  Lack 
as  against  Western  Loan  and  Building  Company. 
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3.  The  refusal  of  the  trial  Court  to  make  or 
sign  findings  of  fact  and  conclusions  of  law  and  in 
particular  the  rejection  by  the  trial  Court  of  the 
findings  of  fact  and  conclusions  of  law,  or  any  part 
thereof,  submitted  and  proposed  by  F.  S.  Lack. 

4.  The  error  of  the  trial  Court  in  signing  and 
filing  herein  a  purported  "Final  Judgment"  with- 
out findings  of  fact  and  conclusions  of  law  being 
made,  and  the  refusal  of  the  trial  Court  to  include 
in  any  final  determination  or  judgment  herein  a 
determination  of  the  issue  of  damages  claimed  by 
F.  S.  Lack  as  against  Western  Loan  and  Building 
Company. 

Dated  this  3rd  day  of  October,  1945. 

HARRY  W.  HORTON, 

Attorney  for  Appellant,  F  S. 
Lack.   [22] 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

1013a,  C.C.P. 

State  of  California, 
County  of  Imperial — ss. 

L.  Boyer,  being  first  duly  sworn,  says:  That 
affiant  is  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  County  of  Imperial ;  that  affiant  is  over 
the  age  of  eighteen  years  and  is  not  a  party  to  the 
within  and  above  entitled  action;  that  affiant's  busi- 
ness/residence address  is:  218  Rehkopf  Building, 
El  Centro,  California ;  that  on  the  3rd  day  of  Octo- 
ber, 1945,  affiant  served  the  within  Statement  of 
Points  of  appellant  upon  appeal  on  the  Western 
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Loan  and  Building  Company,  a  Corp.,  in  said  action, 
by  placing  a  true  copy  thereof  in  an  envelope  ad- 
dressed to  the  attorneys  of  record  for  said  company, 
at  the  office/residence  address  of  said  attorneys,  as 
follows:  (Here  quote  from  envelope  name  and  ad- 
dress of  addressee.)  "M.  Perelli-Minetti,  704  S. 
Spring  Street,  Los  Angeles,  California,  and  H.  L. 
Mulliner,  817  Continental  Building,  Los  Angeles, 
California ' ' ;  and  by  then  sealing  said  envelope  and 
depositing  the  same,  with  postage  thereon  fully 
prepaid,  in  the  United  States  Post  Office  at  El 
Centro,  California,  where  is  located  the  office  of  the 
attorney  for  the  person  by  and  for  whom  said  serv- 
ice was  made. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed,  or  there  is  a  regular 
communication  by  mail  between  the  place  of  mailing 
and  the  place  so  addressed. 
L.  BOYER 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  October,  1945. 

[Seal]  GEORGE  R.  KIRK 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California. 

[Endorsed] :     Filed  Oct.  4,  1945.  [23] 


[Title  of  District  Court  and  Causes.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
UPON  APPEAL 
In  the  above  entitled  actions  consolidated  in  the 
trial  Court,  F.  S.  Lack,  as  defendant  in  the  first 
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above  entitled  cause,  and  as  plaintiff  in  the  second 
above  entitled  cause,  having  taken  an  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  ''Final  Judgment" 
made  and  entered  on  or  [24]  about  the  2nd  day 
of  July,  1945,  and  having  appealed  to  said  Court 
from  the  rulings  of  the  trial  Court  denying  F,  S. 
Lack  his  motions  and  applications  for  amendments 
to  the  "Interlocutory  Decree"  and  from  the  refusal 
of  the  trial  Court  to  hear  or  consider  or  make  find- 
ings or  render  a  judgment  upon  the  application  of 
F.  S.  Lack  upon  the  issues  of  damages  claimed  by 
the  said  F.  S.  Lack  as  against  Western  Loan  and 
Building  Company,  as  said  appellant,  does  hereby 
designate  the  portions  of  the  record  and  proceed- 
ings to  be  contained  in  the  record  upon  appeal  and 
hereby  requests  the  Clerk  of  this  Court  under  his 
hand  and  the  seal  of  this  Court  to  prepare  and 
transmit  to  said  Appellate  Court  a  true  copy  of  the 
records  hereinafter  designated. 

That  this  appeal  is  taken  upon  the  records  and 
proceedings  had  in  the  above  consolidated  cases, 
inclusive  of  the  judgment  roll,  in  the  proceedings 
had  in  the  trial  Court  subsequent  to  the  entry  of 
the  original  judgment  against  the  said  F.  S.  Lack, 
which  judgment  was  appealed  from  and  set  aside. 
That  the  proceedings  subsequent  to  said  original 
judgment  include  the  Interlocutory  Decree,  the 
application  of  F.  S.  Lack  to  amend  the  Interlocu- 
tory Decree,  and  the  order  of  Court  refusing  the 
application  and  striking,  on  the  motion  of  Western 
Loan  and  Building  Company,  the  portions  of  the 
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application  so  ordered  stricken,  the  proposed  find- 
ings of  fact  and  conclusions  of  law  and  final  judg- 
ment offered  by  F.  S.  Lack  and  refused  by  the 
trial  Court  and  the  purported  ''Final  Judgment" 
entered  on  or  about  July  2,  1945. 

That  inasmuch  as  there  is  now  on  file  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  the  record  upon  appeal  from  the 
original  judgment  against  F.  S.  Lack  and  there 
is  also  on  file  in  said  court  of  appeals  the  record 
of  the  proceedings  as  to  the  "Interlocutory  De- 
cree", there  is  hereby  designated  as  a  part  of  the 
record  upon  this  appeal  said  record  [25]  in  each 
of  said  appeals  and  in  addition  thereto  the  follow- 
ing: 

1.  The  Interlocutory  Decree. 

2.  The  motion  on  behalf  of  F.  S.  Lack  to  amend 
the  Interlocutory  Decree  and  for  the  inclusion  in 
the  judgment  or  decree  of  the  trial  Court  after 
decision  on  the  first  appeal  herein  of  the  issues 
relative  to  damages  sustained  by  F.  S.  Lack  as 
against  the  Western  Loan  and  Building  Company. 

3.  The  motion  of  Western  Loan  and  Building 
Company  to  strike  portions  of  the  motion  of  F.  S. 
Lack  to  amend  the  Interlocutory  Decree  and  include 
a  determination  of  the  damages  claimed  by  F.  S. 
Lack. 

4.  The  order  of  the  trial  Court  granting  the 
motion  of  Western  Loan  and  Building  Company 
to  strike  and  denying  the  application  of  F.  S.  Lack 
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to  amend  the  Interlocutory  Decree  and  include  a 
determination  of  the  damages  claimed  by  F.  S. 
Lack. 

5.  The  proposed  findings  of  fact  and  conclu- 
sions of  law  and  judgment  proposed  by  and  on 
behalf  of  F.  S.  Lack  and  rejected  by  the  trial  Court. 

6.  The  "Final  Judgment"  entered  and  ordered 
July  2,  1945. 

7.  The  minutes  of  the  Court  and  the  Reporter's 
transcript  of  the  proceedings  before  the  trial  Court 
on  behalf  of  F.  S.  Lack  in  connection  with  the 
foregoing  motions  and  orders. 

Dated  this  3rd  day  of  October,  1945. 

HARRY  W.  HORTON 

Attorney  for  Appellant,  F.  S. 
Lack.  [26] 

AFFIDAVIT   OF   SERVICE   BY  MAIL— 1013a 

C.  C.  P. 

State  of  California, 

County  of  Imperial — ss. 

L.  Boyer,  being  first  duly  sworn,  says:  That 
affiant  is  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  County  of  Imperial ;  that  affiant  is  over 
the  age  of  eighteen  years  and  is  not  a  party  to 
the  within  and  above  entitled  action;  that  affiant's 
business/residence  address  is  218  Rehkopf  Build- 
ing, El  Centro,  California;  that  on  the  3rd  day  of 
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October,  1945,  affiant  served  the  within  Designation 
of  contents  of  record  upon  appeal  on  the  Western 
Loan  and  Building  Company,  a  corp.  in  said 
action,  by  placing  a  true  copy  thereof  in  an  en- 
velope addressed  to  the  attorneys  of  record  for 
said  company,  at  the  office/residence  address  of  said 
attorney,  as  follows:  (Here  quote  from  envelope 
name  and  address  of  addressee.)  "M.  Perelli- 
Minetti,  704  S.  Spring  Street,  Los  Angeles,  Cali- 
fornia, and  H.  L.  Mulliner,  817  Continental  Build- 
ing, Los  Angeles,  California";  and  by  then  sealing 
said  envelope  and  depositing  the  same,  with  postage 
thereon  fully  prepaid,  in  the  United  States  Post 
Office  at  El  Centro,  California,  where  is  located 
the  office  of  the  attorney  for  the  person  by  and 
for  whom  said  service  was  made. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed,  or  there  is  a  regular 
communication  by  mail  between  the  place  of  mailing 
and  the  place  so  addressed. 

L.  BOYER 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  October,  1945. 

[Seal]  GEORGIE  R.  KIRK 

Notary  Public  in  and  for  the  County  of  Imperial, 
State  of  California. 

[Endorsed] :    Filed  Oct.  4,  1945.  [27] 
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[Title  of  District  Court  and  Causes.] 

STIPULATION  AS  TO  RECORD  UPON 
APPEAL 

This  stipulation  made  and  entered  into  by  and 
between  F.  S.  Lack  in  the  above  consolidated  cases, 
and  Western  Loan  and  Building  Company  in  the 
above  entitled  consolidated  cases,  is  hereby  agreed 
to  be  as  follows:  [28] 

The  above  designated  parties  hereto,  for  the  pur- 
pose of  minimizing  the  record  to  be  required  to 
be  printed  as  and  for  the  record  upon  appeal 
herein,  do  hereby  stipulate  as  follows: 

It  Is  Hereby  Stipulated  that  on  behalf  of  West- 
ern Loan  and  Building  Company  the  following 
reservation  is  hereby  made,  to  wit:  that  this  stipu- 
lation is  made  without  admitting  that  any  of  the 
records  hereinafter  referred  to  have  any  material- 
ity or  relevancy  upon  this  attempted  appeal  and 
without  admitting  the  right  of  the  appellant  herein 
to  take  the  appeal  to  which  this  stipulation  relates, 
and  without  admitting  that  this  attempted  appeal 
is  within  time  and  without  waiving  any  rights  of 
Western  Loan  and  Building  Company  to  file  objec- 
tions to  said  appeal  or  a  motion  to  dismiss  the 
same,  said  appellee  stipulates  with  appellant  as 
follows : 

It  Is  Hereby  Stipulated  that  in  the  above  entitled 
consolidated  eases  an  appeal  was  heretofore  taken 
from  the  original  judgment  in  said  consolidated 
cases  and  that  the  record  upon  appeal  in  said  case 
was  printed  and  is  the  printed  record  as  contained 
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in  case  No.  10158  of  the  United  States  Circuit  Court 
of  Appeal  for  the  Ninth  Circuit. 

That  thereafter  a  record  was  prepared  upon  an 
appeal  attempted  to  be  taken  from  an  Interlocu- 
tory Decree  and  from  the  failure  and  refusal  of 
the  trial  Court  to  amend  or  modify  said  Interlocu- 
tory Decree  pursuant  to  an  application  of  F.  S. 
Lack  upon  which  attempted  appeal  the  same  was 
dismissed  in  the  United  States  Circuit  Court  of 
Appeal  for  the  Ninth  Circuit  upon  the  motion  and 
application  of  Western  Loan  and  Building  Com- 
pany. That  in  said  attempted  appeal  the  record 
upon  appeal  was  printed  and  is  on  file  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

That  the  record  in  each  and  both  of  said  appeals, 
[29]  to  wit:  said  appeal  in  said  cause  No.  10158' 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  and  said  attempted  appeal  from 
said  Interlocutory  Decree,  as  the  same  are  on  file 
in  said  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  may  be  considered  as  a  part  of  the  record 
upon  appeal  herein  without  said  record  or  tran- 
scripts being  printed  or  re-printed  and  reference 
thereto  may  be  had  as  a  part  of  the  record  on 
appeal  herein  purely  by  reference. 

That  in  addition  thereto  there  shall  be  printed 
as  the  remaining  portion  of  the  record  upon  appeal 
herein  the  following  documents,  to  wit: 

1.  The  notice  of  presentation  of  Findings  of 
Fact  and   Conclusions   of  Law   and   Final   Judg- 
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ment,  dated  June  20,  1945,  with  proposed  Findings 
of  Fact,  Conclusions  of  Law  and  Final  Judgment 
attached  thereto,  presented  on  July  2,  1945,  on 
behalf  of  appellant,  F.  S.  Lack. 

2.  The  notice  of  presentation  of  Final  Judg- 
ment presented  by  Western  Loan  and  Building 
Company  with  proposed  Final  Judgment  attached, 
which  was  presented  July  2,  1945,  and  adopted  and 
signed  by  Judge  O'Connor  of  United  States  Dis- 
trict Court. 

3.  Notice  of  Appeal  filed  by  and  on  behalf  of 
F.  S.  Lack  October  1,  1945. 

4.  Designation  of  the  record  and  documents  to 
be  included  in  the  transcript  upon  appeal  herein. 

5.  A  Statement  of  Points  to  be  urged  on  behalf 
of  appellant,  F.  S.  Lack  upon  the  appeal  herein. 

6.  A  copy  of  this  Stipulation  as  to  record  upon 
appeal  herein. 

Dated  this  23rd  day  of  October,  1945. 

HAROLD  W.  HORTON 

Attorney  for  Appellant,  F.  S. 
Lack. 

M.  PERELLI-MINETTI 

Attorney  for  Appellee, 
Western   Loan   and  Building 
Company. 

[Endorsed] :   Filed  Nov.  1,  1945.  [31] 
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[Title  of  District  Court  and  Causes.] 

ORDER  EXTENDING  TIME  FOR  DOCKET- 
ING OF  RECORD  ON  APPEAL. 

Sufficient  cause  appearing  therefor,  it  is  hereby 
ordered  that  the  time  for  the  preparation  and 
docketing  of  the  record  upon  appeal  in  the  above 
entitled  consolidated  matters  is  hereby  extended  for 
a  period  of  twenty  (20)  days  from  November  10, 
1945. 

Dated  November  7,  1945. 

J.  F.  T.  O'CONNOR 

Judge. 

[Endorsed] :   Filed  Nov.  7,  1945.  [32] 


[Title  of  District  Court  and  Causes.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  32  inclusive  contain 
full,  true  and  correct  copies  of  Proposed  Form  of 
Final  Decree;  Notice  of  Presentation  of  Findings 
of  Fact  and  Conclusions  of  Law  and  Final  Judg- 
ment to  Judge  for  Signature;  Notice  of  Presenta- 
tion of  Final  Judgment  to  Judge  for  Signature; 
Final  Judgment;  Notice  of  Appeal;  Statement  of 
Points  on  Appeal;  Designation  of  Record  on  Ap- 
peal;   Stipulation    as   to    Record    on   Appeal   and 
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Order  Extending  Time  for  Docketing  Record  on 
Appeal  which,  together  with  records  on  appeals 
from  original  judgment  and  interlocutory  Decree, 
pursuant  to  stipulation  of  counsel,  constitute  the 
record  on  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $10.00  which  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  8th  day  of  November,  1945. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 

By  THEODORE  HOCKE 

Chief  Deputy  Clerk. 


[Endorsed]:  No.  11179.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  F.  S. 
Lack,  Appellant,  vs.  Western  Loan  and  Building 
Company,  a  corporation.  Appellee.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
California,  Central  Division. 

Filed  November  13,  1945. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

WESTERN     LOAN    AND     BUILDING     COM- 
PANY, a  Corporation, 

Plaintiff  and  Appellee, 


vs. 


F.  S.  LACK, 
F.  S.  LACK, 


Defendant  and  Appellant, 
Plaintiff  and  Appellant, 


vs. 


WESTERN    LOAN    AND    BUILDING     COM- 
PANY, a  Corporation, 

Defendant  and  Appellee, 

DESIGNATION  OF  RECORD  ON  APPEAL 

In  the  above  entitled  actions  consolidated  in  the 
trial  Court,  F.  S.  Lack,  as  defendant  in  the  first 
above  entitled  action  and  as  plaintiff  in  the  second 
above  entitled  action,  having  taken  an  apjoeal  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  does  hereby  in  the  above  entitled 
Court  designate  the  record  upon  appeal  herein  to 
be  as  follows,  being  the  same  record  as  designated 
in  the  trial  Court: 

Designation  of  Record  on  Appeal 

Final  Judgment 
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Final  Decree  (Proposed  Form,  Lack's) 

Names  and  Addresses  of  Attorneys 

Notice  of  Appeal 

Notice  of  Presentation  of  Final  Judgment  to 
Judge  for  Signature,  Western's 

Notice  of  Presentation  of  Findings  of  Fact  and 
Conclusions  of  Law  and  Final  Judgment  to  Judge 
for  Signature,  Lack's 

Statement  of  Points  on  Appeal 

Stipulation  as  to  Record  on  Appeal 

Designation  of  Record  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit 

Statement  of  Points  upon  which  Appellant  will 
rely. 

Dated  November  14,  1945. 

HARRY  W.  HORTON 

Attorney  for  F.  S.  Lack,  Ap- 
pellant 

(Affidavit  of  Service  by  Mail  attached.) 

[Endorsed] :  Filed  November  16,  1945.  Paul  P. 
O'Brien,  Clerk. 
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In  the  District  Court  of  the  United  States 

For  the   Southern   District   of   California 

Central  Division 

In  Equity  No.  1301  Civil  O'C 

WESTERN    LOAN    AND    BUILDING     COM- 
PANY, a  Corporation, 

Plaintiff, 

vs. 

F.  S.  LACK,  PEARL  ASSURANCE  COMPANY, 
LTD.,  a  Corporation, 

Defendants. 


In  Equity  No.  84  S.D.  Civil  O'C 

F.  S.  LACK, 

Plaintiff, 

vs. 

WESTERN    LOAN    AND     BUILDING     COM- 
PANY, a  Corporation, 

Defendant. 

FINDINGS  OF   FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause,  No.  130  O'C  Civil,  Cen- 
tral Division,  having  been  filed  in  this  court,  and 
the  above  entitled  cause.  No.  84  O'C  Civil,  Southern 
Division,  having  been  commenced  in  the  Superior 
Court  of  the   State  of  California  in  and   for  the 
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County  of  Imperial,  No.  19637,  and  thereafter  re- 
moved to  this  court,  and  the  said  two  causes  having 
been  consolidated  and  tried  together  before  the 
Hon.  J.  F.  T.  O  'Connor,  Judge ;  and  a  Final  Decree 
thereupon  having  been  filed  and  entered  on  October 
31st,  1941,  in  Civil  Order  Book  for  the  Central 
Division,  No.  7  at  page  235  et  seq.,  and  in  Civil 
Order  Book  for  the  Southern  Division,  No.  1  at 
page  482  et  seq. ;  and,  pursuant  to  said  Decree, 
inter  alia,  the  court  having  ordered  that  the  $28,- 
067.87  deposited  into  court  by  the  Pearl  Assurance 
Company,  Ltd.,  a  corporation,  in  [1]  case  No.  1301 
O  'C.  Civil,  Central  Division,  on  January  29th,  1941, 
be  paid  to  the  Western  Loan  and  Building  Com- 
pany, a  corporation,  of  which  said  sum  of  $28,067.87, 
less  clerk's  fees  of  one  per  cent  amounting  to 
$280.68,  or  $27,787.19,  was  paid  by  the  clerk  of  the 
District  Court  to  the  Western  Loan  and  Building 
Company,  a  corporation,  on  November  4th,  1941; 
and 

The  said  F.  S.  Lack,  the  defendant  in  said  cause 
No.  1301  O'C.  Civil,  Central  Division,  and  plaintiff 
in  said  cause  No.  84  O'C.  Civil,  Southern  Division, 
having  appealed  from  a  part  of  said  Decree,  and 
from  the  order  denying  his  Motion  for  a  new  trial, 
dated  and  filed  March  13th,  1942,  to  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  the  ex- 
tent and  as  more  fully  set  forth  in  the  said  Notice 
of  Appeal,  dated  and  filed  May  1st,  1942;  and  the 
said  United  States  Circuit  Court  of  Appeals  having 
rendered  its  Opinion,  filed  April  9th,  1943,  in  the 
said  court,  and  reported  in  134  Fed.  Supp.  1017, 
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and  having  made  its  Decree  reversing  that  part  of 
the  said  judgment  appealed  from,  and  directing  the 
entry  of  judgment  in  this  court ;  and  the  said  Man- 
date of  said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  in  these  two  causes  bearing 
date  May  29th,  1943,  having  been  duly  transmitted 
to  this  court,  and  having  been  filed  and  spread  on 
the  minutes  of  this  court  on  the  3rd  day  of  June, 
1943,  decreeing  that  that  part  of  the  judgment  of 
the  said  District  Court  in  these  two  causes,  so  far 
as  appealed  from,  be  reversed  with  costs  in  favor 
of  the  appellant,  F.  S.  Lack,  and  against  the  ap- 
pellee, Western  Loan  and  Building  Company,  a 
corporation,  with  directions  to  the  District  Court  to 
enter  judgment  awarding  to  Western  Loan  and 
Building  Company,  a  corporation,  the  sum  of 
$19,250.00  of  the  $28,067.87  deposited  into  court  by 
the  Pearl  Assurance  Company,  Ltd. ;  a  corporation, 
and  awarding  to  F.  S.  Lack  the  sum  of  $8,817.87  of 
the  said  $28,067.87,  and  requiring  the  Western  Loan 
and  Building  Company,  a  corporation,  to  convey 
to  F.  S.  Lack  the  [2]  Hotel  Dunlack  Building  in 
Brawley,  California,  the  land  on  which  the  building 
stood,  and  affirming  that  part  of  the  District  Court's 
decree  requiring  the  Western  Loan  and  Building 
Company,  a  corporation,  to  convey  and  transfer  to 
F.  S.  Lack  all  furniture,  furnishings,  fixtures  and 
equipment,  including  linens,  dishes,  silver  and  res- 
taurant equipment  located  in  the  building,  and  that 
the  appellant,  F.  S.  Lack,  recover  against  the 
appellee,  Western  Loan  and  Building  Company,  a 
corporation,  for  his  costs  expended  on  appeal  and 
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taxed  by  the  Circuit  Court  of  Appeals,  the  sum  of 
$1122.97;  and 

This  Court  having  made  its  interlocutory  decree 
dated  December  20,  1943,  entered  and  docketed 
December  20,  1943,  in  Book  CO  22  at  page  451,  and 
having  by  orders  denied  all  motions  by  F.  S.  Lack 
to  amend  or  re-settle  said  decree  and  for  other 
relief ; 

And  said  F.  S.  Lack  having  appealed  from  said 
interlocutory  judgment  and  said  orders  in  the  man- 
ner and  to  the  extent  set  forth  in  the  notice  of 
appeal  dated  and  filed  March  19,  1944,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  the  said  United  States  Circuit  Court  hav- 
ing rendered  its  opinion  filed  December  30,  1944, 
in  said  Court,  and  having  made  its  decree  dismiss- 
ing said  appeal  and  the  mandate  of  said  United 
States  Circuit  Court  in  said  causes  bearing  date  of 
December  30,  1944,  having  been  transmitted  to  this 
Court  by  the  United  States  Circuit  Court  and  said 
mandate  having  been  duly  spread  on  the  minutes 
of  this  Court  on  the  25th  day  of  June,  1945, 

And  the  Court  having  heard  and  considered  the 
arguments  of  counsel  and  being  fully  advised  in  the 
premises. 

Now  Upon  Motion  of  Henry  S.  Dottenheim,  attor- 
ney for  F.  S.  Lack,  Henry  S.  Dottenheim  appear- 
ing of  counsel  for  said  F.  S.  Lack,  and  M.  Perelli- 
Minetti  appearing  of  counsel  for  Western  Loan  and 
Building  Company,  an  no  one  else  appearing,  [3] 
the  Court  does  in  both  of  said  consolidated  cases 


Western  Loan  and  Building  Co.  39 

hereby  make  the  following  Findings  of  Fact  and 
Conclusions  of  Law  in  place  and  in  stead  of  the 
Findings  of  Fact  and  Conclusions  of  Law  hereto- 
fore made  and  filed  October  31,  1941,  which  are 
hereby  vacated: 

FINDINGS  OF  FACT 

1.  That  hereinafter  for  convenience  in  these 
Findings  F.  S.  Lack  will  be  called  "Lack,"  Western 
Loan  and  Building  Company  will  be  called  "West- 
ern," and  Pearl  Assurance  Company,  Ltd.,  will  be 
called  "Pearl." 

That  by  a  certain  lease  and  option.  Lack's  Ex- 
hibit A,  made  and  entered  into  as  of  November  10, 

1934,  by  and  between  Western  as  Lessor  and  Lack 
as  Lessee,  Lack  leased  from  Western  the  Hotel 
Dunlack  at  Brawl ey,  California,  including  land, 
building,  furniture,  furnishings,  fixtures,  and  equip- 
ment, and  the  real  estate  upon  said  hotel  rested, 
situate  in  the  City  of  Brawley,  County  of  Imperial, 
State  of  California,  and  described  as  follows: 

Lots  Fourteen  (14),  Fifteen  (15)  and  Six- 
teen (16)  in  Block  Seventy-nine  (79)  of  the 
Townsite  of  Brawley,  in  the  City  of  Brawley, 
County  of  Imperial,  State  of  California,  ac- 
cording to  the  Map  thereof  No.  920  filed  in  the 
office  of  the  County  Recorder  of  San  Diego 
County. 

for  six  years  commencing  on  the  first  of  January, 

1935,  and  ending  on  the  31st  day  of  December,  1940, 
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unless  said  term  be  sooner  terminated  as  therein 
provided. 

2.  The  rent  for  the  premises  as  provided  in  said 
lease  was  as  follows :  The  Lessee  agrees  to  pay  and 
the  Lessor  agrees  to  accept  the  following  sums :  Five 
Hundred  Twenty-five  and  no/100  Dollars  ($525.00) 
on  January  1,  1935 ;  Five  Hundred  Twenty-five  and 
no/100  Dollars  ($525.00)  on  April  1,  1935;  Five 
Hundred  [4]  Twenty-five  and  no/100  Dollars 
($525.00)  on  July  1,  1935;  Five  Hundred  Twenty- 
five  and  no/100  Dollars  ($525.00)  on  October  1, 
1935;  Fourteen  Hundred  and  no/100  Dollars 
($1400.00)  on  January  1,  1936,  and  quarterly  there- 
after the  sum  of  Eight  Hundred  Seventy-Five  and 
no/100  Dollars  ($875.00)  plus  interest  at  the  rate 
of  six  per  cent  (6%)  per  annum  on  the  balance 
remaining  under  this  lease;  said  rents  falling  due 
on  the  first  day  of  January,  April,  July  and  Octo- 
ber of  each  year  until  the  expiration  of  this  lease. 

3.  The  said  lease  and  option  agreement,  Exhibit 
A,  granted  to  Lack  an  option  to  purchase  the  prop- 
erty heretofore  described  for  $35,000.00,  upon  the 
terms  more  fully  and  completely  set  forth  in  Ex- 
hibit A,  but  which  were  substantially  as  follows: 

"At  any  time  during  the  term  hereof,  provided 
that  the  Lessee  shall  not  be  in  default  in  the  per- 
formance of  any  promise,  covenant  or  condition 
herein  contained  provided  to  be  performed  by  the 
Lessee,  Lessee  is  hereby  granted  the  option  to  pur- 
chase said  demised  premises  and  properties  from 
the  Lessor  for  a  purchase  price  of  Thirty-five  Thou- 
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sand  and  no/100  Dollars  ($35,000.00),  together  with 
interest  thereon  at  the  rate  of  six  per  cent  (6%) 
per  annum  from  the  1st  day  of  January,  1936,  to 
the  date  upon  which  the  Lessee  agrees  to  purchase 
said  property  in  accordance  with  the  terms  of  the 
said  option.  Said  option  shall  be  exercised  by  the 
delivery  of  written  notice  of  the  exercise  thereof 
to  the  Lessor  at  the  place  where  the  rent  hereunder 
shall  be  payable.  *  *  * 

''The  purchase  price  shall  be  payable  as  follows: 
Seventeen  Thousand  Five  Hundred  and  no/100 
Dollars  ($17,500.00)  of  said  purchase  price  and  a 
sum  equal  to  interest  upon  said  purchase  price  at 
the  aforesaid  rate  from  January  1,  1936,  until  the 
date  of  the  exercise  of  said  option  shall  be  paid  by 
the  lessee  to  the  Lessor  upon  the  [5]  date  the  Lessee 
exercises  his  option  to  purchase  said  property. 
There  shall  be  credited  upon  said  payment  and 
upon  said  purchase  price  all  payments  theretofore 
received  by  the  Lessor  from  the  Lessee  as  rental 
pursuant  to  the  terms  hereof.  The  balance  of  the 
said  purchase  price,  together  with  interest  thereon, 
at  the  rate  of  six  percent  (6%)  per  annum  from  the 
date  upon  which  the  Lessee  exercises  the  said  option 
until  the  entire  purchase  price  is  fully  paid,  shall 
be  payable  in  quarterly  installments  of  Eight 
Hundred  Seventy-tive  and  no/100  Dollars  ($875.00) 
plus  interest  on  balance  due  as  above  set  forth,  said 
payment  being  due  and  payable  on  the  first  day  of 
January,  April,  July  and  October  of  each  year 
until  the  whole  purchase  price  has  been  paid.  *  *  ^ 
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"The  Lessor  may  deliver  a  good  and  sufficient 
deed  to  the  Lessee  conveying  title  to  said  property 
*  *  *  Contemporaneously  with  the  delivery  of  said 
deed,  the  Lessee,  shall  either  pay  the  unpaid  bal- 
ance of  the  purchase  price  or  execute  and  deliver 
to  the  Lessor  his  several  promissory  notes,  payable 
to  Western  *  *  *  in  a  sum  equal  to  the  unpaid 
balance  of  the  purchase  price  with  interest  *  *  *." 

4.  Lack  took  possession  of  the  property  under 
the  said  lease  on  January  1,  1935,  and  continuously 
thereafter  retained  and  now  retains  possession 
thereof. 

5.  Between  January  1,  1935,  and  May  18,  1940, 
Lack  made  improvements  on  the  building,  expend- 
ing more  than  $18,000.00  therefor,  and  made  each 
and  every  of  the  quarterly  payments  required  of 
him  during  that  period,  to  wit,  the  sum  of  $15,750.00, 
which  were  applied  by  Western  to  the  principal 
account  and  $7,205.70  applied  by  Western  to  inter- 
est account  up  to  July  1,  [6]  1940,  in  all  the  sum 
of  $22,955.00,  which  from  January  1,  1935,  when 
the  lease  commenced,  to  May  18,  1940,  when  the 
earthquake  occurred,  was  an  average  of  $358.68  per 
month  during  said  period. 

6.  That  Lack  wrote  a  letter  to  Western  on  De- 
cember 1,  1934,  reading  as  follows: 

"Upon  request  of  Mr.  Berdel,  your  San  Diego 
agent,  am  submitting  to  you  my  understanding  of 
the  purchase  by  me  of  the  Hotel  Dunlack  property, 
situate  in  Brawley,  California.  The  executive  board 
of  Western  accepted  my   written  proposition   for 
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the  purchase  of  the  propert}^,  and  you  were  author- 
ized by  Salt  Lake  office  to  notify  me  to  that  effect 
and  further  told  me  I  could  go  ahead  and  make 
purchase  of  new  lobby  furniture  and  rehabilitate 
the  hotel,  which  I  proceeded  to  do.  I  also  signed 
the  contract  prepared  by  you  for  the  purchase  and 
executed  and  delivered  a  bill  of  sale  to  Western 
for  the  entire  furnishings  of  the  hotel,  thereby 
complying  with  my  part  of  the  contract  to  the 
letter.  *  *  *  The  question  of  taxes  came  up  at  the 
meeting  of  the  executive  board  and  you  told  them 
all  taxes  had  been  paid.  However,  that  does  not 
enter  into  it,  for  I  purchased  the  property  for  a 
fixed  amount.  *  *  *" 

7.  Lack  by  said  letter  and  by  said  policies  de- 
scribed in  Finding  12  hereof  delivered  to  Western 
and  accepted  by  them,  gave  written  notice  to  West- 
ern of  the  exercise  of  the  option  contained  in  said 
lease  to  purchase  said  property,  at  least  prior  to 
the  date  of  the  earthquake,  when  the  lease  was  con- 
cededly  in  good  standing,  and  Lack  exercised  the 
option  to  purchase  said  property  by  the  delivery  of 
written  notice  to  Western  as  aforesaid  on  or  before 
April  26,  1939. 

8.  That  on  October  30,  1934,  Lack  issued  and 
delivered  to  Western  a  bill  of  sale  covering  and 
describing  the  furniture,  [7]  furnishings  and  fix- 
tures then  in  said  hotel  building. 

9.  That  said  bill  of  sale  was  not  intended  to 
convey  title  to  said  Western  absolutely  but  only 
as  security  for  the  performance  of  the  lease  as  to 
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the  payments  of  the  amounts  therein  defined  as 
rentals,  and  all  rentals  required  to  be  paid  under 
said  lease  were  paid  by  Lack  and  the  personal  prop- 
erty covered  by  said  bill  of  sale  belongs  to  Lack 
and  is  unencumbered  by  any  claim  of  Western  as 
security  or  otherwise. 

10.  That  the  said  lease  and  option  contained  the 
following  provisions: 

"If  the  demised  premises  be  damaged  by  fire  or 
other  casualty  so  that  they  cannot  be  repaired  or 
restored  within  tvv^enty  (20)  working  days  after 
possession  is  given  to  the  Lessor  for  that  purpose, 
then  and  in  that  event  this  lease  shall  terminate  and 
the  parties  hereto  shall  be  released  from  all  obliga- 
tions hereunder  thereafter  accruing,  but  if  such 
damage  can  be  repaired  within  said  period  of  twenty 
(20)  days  then  and  in  that  event  the  Lessor  shall 
repair  said  demised  premises  at  its  o\vn  cost  and 
expense,  provided  that  labor  and  materials  can  be 
obtained  at  the  then  prevailing  rates,  reasonable 
allowance  being  made  for  any  delay  from  strikes 
or  other  causes  beyond  the  control  of  the  Lessor. 
No  deduction  or  rebate  in  rent  shall  be  allowed  by 
reason  of  any  such  damage  or  destruction." 

11.  That  Western  Loan  and  Building  Company 
is  a  building  and  loan  corporation  duly  organized 
under  and  by  virtue  of  the  laws  of  the  State  of 
Utah;  that  F.  S.  Lack  is  a  resident  of  the  State  of 
California,  and  that  defendant,  Pearl  Assurance 
Company,  Ltd.,  is  a  corporation  organized  and 
existing  under  the  laws  of  England;  and  that  the 
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jurisdiction  of  the  above  entitled  court  is  [8]  con- 
ferred in  both  cases  by  virtue  of  the  diversity  of 
the  citizenship  of  the  parties  and  by  virtue  of  the 
fact  that  the  amount  involved  in  the  claims  of  the 
parties  is  more  than  Three  Thousand  Dollars 
($3,000.00)  exclusive  of  interests  and  costs. 

12.  That  Peai-1  on  or  about  March  15,  1939,  for 
a  valuable  consideration,  duly  issued  and  mailed  to 
Western  and  delivered  its  insurance  policy  No. 
514753,  dated  May  6,  1939,  in  the  principal  sum  of 
$15,000.00 ;  and  that  on  or  about  November  10,  1939, 
for  a  valuable  consideration,  duly  issued  and  mailed 
to  Western  and  delivered  its  insurance  policy  No. 
515739,  dated  August  30,  1939,  in  the  principal  sum 
of  $12,000.00.  Receipt  of  Policy  No.  514753  was 
acknowledged  by  Western  on  April  26,  1939,  and 
of  policy  No.  515739,  on  September  20,  1939,  both 
in  writing  and  by  mail.  That  said  policies  covered 
and  insured  the  hotel  buildings  owned  by  Lack,  and 
situated  on  Lots  14,  15,  and  16,  in  Block  79,  T'own- 
site  of  Brawley,  in  the  City  of  Brawley,  County  of 
Imperial,  State  of  California,  in  the  said  respective 
amounts  against  loss  by  fire  and  earthquake  cas- 
ualty. That  Western  Loan  and  Building  Company 
w^as  the  assured  named  in  said  policies.  Each  policy 
provided : 

"It  is  understood  that  F.  S.  Lack,  hereinafter 
termed  'vendee',  has  an  interest  in  the  within  de- 
scribed property  by  virtue  of  a  contract  of  sale  from 
Western  Loan  and  Building  Company  of  Salt  Lake 
City,  Utah,  hereinafter  termed  'vendor',  "   *  *  if 
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this  policy  be  not  payable  to  a  mortgagee,  trustee 
or  beneficiary  under  a  deed  of  trust,  the  proceeds 
of  this  policy  subject  to  all  its  terms  and  conditions 
shall  be  payable  to  said  vendor  and/or  said  vendee 
as  follows:  (1)  to  said  vendor  to  an  amount  not 
exceeding  the  balance  unpaid  at  the  time  of  loss 
upon  the  contract  of  sale  above  referred  to,  and 
(2)  the  balance,  if  any,  to  said  vendee."  [9] 

13.  That  the  damage  to  said  hotel  by  reason  of 
said  earthquake  is  the  sum  of  $52,049.00  and  that 
said  damage  could  not  be  repaired  within  twenty 
days  as  contemplated  by  the  said  provision  of  said 
contract.  That  said  property  was  so  damaged  and 
so  far  destroyed  as  to  require  much  longer  than 
twenty  days  to  repair  or  restore  the  same.  That 
such  repair  or  restoration  would  and  will  require 
approximately  three  to  five  months.  Except  for 
this  quoted  provision  all  repairs  to  said  leased 
property  were  required  by  the  lease  to  be  made  by 
the  lessee. 

14.  Said  policies  of  insurance  were  furnished 
by  Lack,  who  paid  the  premiums  thereon,  and  who 
was  entitled  to  the  return  premium  after  cancella- 
tion, and  they  were  furnished  to  the  Western  Loan 
and  Building  Company  pursuant  to  the  Lease  and 
Option  agreement  hereinafter  referred  to  and  by 
agreement  and  understanding  between  Lack  and 
Western  and  were  accepted  by  Western  and  held 
and  relied  on  by  it  at  the  time  of  the  earthquake 
herein  referred  to  and  at  the  time  of  the  trial.  That 
the    said    policies    of    insurance    insured    Western 
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against  both  fire  and  earthquake  casualty.  The 
Lease  and  Option  Agreement  hereinafter  referred 
to  recited  with  relation  to  said  insurance  as  follows : 

"All  of  said  policies  of  insurance  shall  provide 
that  loss  thereunder  shall  be  payable  to  the  Lessor 
and  shall  be  delivered  to  and  held  by  the  Lessor. 
The  Lessor  shall  have  full  power  to  adjust,  collect, 
receipt  for  and  compromise  any  claims  under  any 
of  said  policies  of  insurance.  Upon  the  failure  of 
the  Lessee  to  secure  said  insurance  the  Lessor  is 
hereby  expressly  authorized  to  procure  the  same. 
The  Lessee  agrees  to  immediately  remit  to  the 
Lessor  the  amount  expended  therefor." 

15.  That  on  May  18,  1940,  an  earthquake 
occurred  at  Brawley  causing  the  said  hotel  build- 
ing to  be  seriously  damaged  as  and  in  the  manner 
insured  against  by  the  defendant,  assurance  [10] 
company,  in  the  said  policies;  at  said  time  and  at 
all  the  times  herein  mentioned  plaintiff  was  the 
owner  of  said  damaged  property  and  the  holder  of 
said  insurance  policies,  and  same  had  been  con- 
tinued and  at  said  time  were  in  full  force  and  effect 
and  were  hereafter  by  the  insurer  cancelled. 

16.  After  the  earthquake  the  damages  so  caused 
to  the  hotel  building  covered  by  said  policies  were 
determined  and  mutually  agreed  to  by  all  the  par- 
ties, plaintiff  and  defendant  herein,  as  being  the 
amount  of  $52,049.00,  and  after  deducting  the 
amounts  allowed  by  the  policy  agreements  to  be 
deducted  from  the  face  amounts  of  the  policies  by 
the   defendant,   assurance   company,   there   became 
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and  was  due  from  said  defendants,  assurance  com- 
pany, under  said  policies,  the  sum  of  $28,067.87. 
That  the  defendant,  assurance  company,  deposited 
the  said  sum  in  the  above  entitled  court  and  with 
the  Clerk  of  said  court  in  case  No.  1301  disclaiming 
any  interest  therein  and  asking  that  the  rights  of 
Western  and  Lack  as  to  said  funds,  be  determined 
and  that  said  amount  be  paid  to  the  party  entitled 
thereto,  and  that  the  said  assurance  company  be 
discharged  from  further  liability. 

That  F.  S.  Lack  in  case  No.  1301  made  claim  to 
said  insurance  fund  by  reason  of  the  alleged  breach 
by  Western  of  a  provision  of  the  Lease  and  Option 
agreement  entered  into  by  said  Lack,  as  lessee,  and 
Western,  as  lessor,  November  10,  1934,  coA^ering 
and  describing  the  hotel  building  and  properties 
hereinabove  described;  and  in  case  No.  84  the  said 
F.  S.  Lack  again  alleged  the  breach  of  the  same 
provision  of  said  contract  and  prayed  for  a  decree 
of  specific  performance  requiring  Western  to  re- 
pair the  said  premises,  and  to  use  the  said  insur- 
ance fund  for  said  purposes,  or  for  damages  for 
the  alleged  breach  of  said  provision  by  the  said 
Western.  That  the  said  provision  of  said  Lease 
and  Option  so  alleged  by  Lack  to  have  been 
breached,  reads  as  follows: 

"If  the  demised  premises  be  damaged  by  fire  or 
other  casualty  so  that  they  cannot  be  repaired 
or  [11]  restored  within  twenty  working  days  after 
possession  is  given  to  the  Lessor  for  that  purpose, 
then  and  in  that  event  this  lease  shall  terminate 
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and  the  parties  hereto  shall  be  released  from  all 
obligations  hereunder  thereafter  accruing,  but  if 
such  damage  can  be  repaired  within  said  period  of 
twenty  days  then  and  in  that  event  the  Lessor  shall 
repair  said  demised  premises  at  its  own  cost  and 
expense,  provided  that  labor  and  materials  can  be 
obtained  at  the  then  prevailing  rates,  reasonable 
allowance  being  made  for  any  delay  from  strikes 
or  other  causes  beyond  the  control  of  the  Lessor. 
No  deduction  or  rebate  in  rent  shall  be  allowed  by 
reason  of  any  such  damage  or  destruction." 

17.  On  May  18,  1940,  the  building  was  seriously 
damaged  by  an  earthquake. 

18.  Between  May  18,  1940,  and  July  1,  1940, 
Western  and  Lack  submitted  to  Pearl  a  joint  proof 
of  loss  and  Western's  agent  told  Lack  that  he  need 
not  n:iake  any  payments  falling  due  under  the  con- 
tract after  May  18,  1940;  that  Western  and  Lack 
''could  settle  that  up"  after  they  received  the  pro- 
ceeds of  the  insurance  policy. 

19.  That  Lack  made  no  further  payments  except 
as  hereinafter  set  forth  after  the  earthquake. 

20.  On  September  11,  1940,  Western,  Lack,  and 
Pearl  executed  an  agreement  determining  the  ex- 
tent of  the  damage  to  the  building.  In  that  agree- 
ment Western  and  Lack  described  themselves  as 
vendor  and  vendee  and  in  that  agreement  Lack, 
Pearl  and  Western  mutually  agreed  that  the  dam- 
ages so  caused  by  the  earthquake  were  in  the 
amount  of  $52,049.00,  and  after  deducting  the 
amounts  allowed  by  the  policy  agreements  to  be  de- 
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ducted  from  the  face  amounts  of  the  policies  by  the 
defendant,  assurance  [12]  company,  there  became 
and  was  due  from  said  defendant,  assurance  com- 
pany, under  said  policies,  the  sum  of  $28,067.87. 
That  the  defendant,  assurance  company,  deposited 
the  said  sum  in  the  above  entitled  court  and  with 
the  Clerk  of  said  court  in  case  No.  1301  disclaiming 
any  interest  therein  and  asking  that  the  rights  of 
Western  and  Lack  as  to  said  funds,  be  determined 
and  that  said  amount  be  paid  to  the  party  entitled 
thereto,  and  that  the  said  assurance  company  be 
discharged  from  further  liability. 

21.  That  Western  at  all  times  since  the  earth- 
quake repudiated  said  option  agreement  and  re- 
fused to  be  bomid  by  the  terms  thereof  upon  the 
ground  that  the  same  had  never  been  exercised  by 
Lack  up  to  the  time  of  the  earthquake  and  that  at 
the  time  of  the  earthquake  the  lease  and  option  had 
terminated  and  therefore  Lack  never  became  en- 
titled to  exercise  the  option  and  Western  claimed 
throughout  the  trial  that  the  option  was  at  an  end 
and  that  Lack  had  no  rights  in  the  real  estate,  the 
subject  matter  of  the  lease. 

22.  At  the  close  of  the  trial,  after  this  Court 
had  ruled  that  Western  was  under  no  duty  to  re- 
pair the  hotel  and  that  it  was  not  incumbent  upon 
it  to  contribute  any  money  towards  its  repair.  Lack 
acquiesced  in  the  ruling  of  the  Court  and  by  his 
counsel  demanded  that  the  hotel  be  conveyed  by 
Western  to  him  in  its  unrepaired  condition  and  that 
the   Court  might  take  the  unpaid  balance  of   the 
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purchase  price,  namely.  $19,250.00  out  of  the  said 
insurance  fund  then  deposited  in  the  Court  amount- 
ing to  $28,067.87. 

23.  Western  then  and  there  reiterated  its  refusal 
to  make  such  a  conveyance,  claiming  the  property, 
the  insurance  fund,  and  all  improvements  as  its 
property  and  again  repudiating  the  option  agree- 
ment. 

24.  From  January  1,  1935,  to  May  18,  1940,  the 
date  of  the  earthquake,  the  operations  of  the  hotel 
produced  a  net  profit  of  $900.00  per  month,  after 
deducting  all  principal  [13]  payments,  taxes,  in- 
surance, and  operating  costs  as  shown  by  Lack's 
original  ledger  and  journal,  received  in  e^-idence 
in  his  behalf  for  this  purpose,  being  Lack's  Ex- 
hibits L  and  M. 

25.  These  net  profits  were  admitted  by  Western. 

26.  The  payments  of  principal  were  cupital  ex- 
penditures by  Lack  and  are  to  be  regarded  as  addi- 
tional net  profits  earned  by  Lack  in  the  operation 
of  the  hotel,  so  that  the  average  net  profits  earned 
by  Lack  in  the  hotel  from  its  operation  from  Jan- 
uary 1,  1935,  to  May  18,  1940,  was  the  sum  of 
$1258.68  per  month,  or  a  total  for  said  period  of 
$81,039.52. 

27.  That  on  or  about  August  3,  1943,  pursuant 
to  the  order  of  this  Court,  Western  delivered  its 
grant  deed  in  the  usual  form  conveying  to  Lack 
the  real  property  described  herein  and  has  since 
delivered  to  Lack  the  title  insurance  policy  required 
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by  the  terms  of  the  contract  of  option,  and  has  de- 
livered to  Lack  a  bill  of  sale  to  the  furniture  and 
furnishings  contained  in  said  hotel. 

28.  That  had  Western  delivered  a  deed  to  the 
hotel  when  it  was  demanded  at  the  end  of  the  trial 
on  October  3,  1941,  Lack  could  have  had  the  prop- 
erty repaired  within  from  three  to  five  months  as 
heretofore  found  and  assuming  that  it  would  have 
taken  the  maximum  of  five  months,  could  have  had 
the  iDroperty  repaired  and  in  condition  to  operate 
as  a  hotel  on  or  before  March  3,  1942. 

29.  Not  having  received  the  deed  until  August 
3,  1943,  he  could  not  have  had  the  property  repaired, 
giving  Western  the  maximum  credit  again,  until 
January  3,  1944. 

30.  That  Lack  has  been  damaged  by  the  with- 
holding of  said  deed  and  the  acts  of  Western  as 
aforesaid  by  losing  his  profit  in  the  operation  of 
said  hotel  for  the  period  of  March  3,  1942,  to  Jan- 
uary 3,  1944,  at  the  rate  of  $1258.68  per  month,  or 
a  total  sum  of  $27,690.96,  with  interest  thereon  from 
the  average  date  between  March  3,  1942,  and  Jan- 
uary 3,  1944,  to  wit :  February  [14]  3,  1943,  to  June 
25,  1945,  at  7%  per  annum,  to  wit,  the  sum  of 
$4841.05,  in  all  the  sum  of  $32,532.01. 

31.  That  the  costs  required  to  be  paid  by  the 
mandate  of  the  United  States  Circuit  Court  in  the 
sum  of  $1122.97,  have  been  paid  by  Western. 

32.  That  on  November  13,  1941,  and  pursuant 
to  the  original  decree  herein  filed,  interest  from 
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October  31,  1941,  has  ])ecn  reversed  as  aforesaid 
by  the  Circuit  Court  of  Appeals  and  Western  with- 
drew from  the  registry  of  this  Court  the  sum  of 
$28,067.67  deposited  by  Pearl  in  the  registry  of  this 
Court,  less  the  Clerk's  fee  amounting  to  $280.67, 
or  in  all  the  sum  of  $27,787.20;  that  by  the  decree 
of  the  Circuit  Court  Lack  is  entitled  to  $8,817.87 
less  Clerk's  fees  amounting  to  $88.17,  or  in  all 
$8729.70,  out  of  said  moneys  to  withdrawn  from  the 
registry  of  the  Court  by  Western. 

33.  That  Western  paid  Lack  the  sum  of  $8729.70 
on  August  13,  1943,  by  issuing  and  delivering  to 
Lack  its  certified  check  dated  August  6,  1943,  pay- 
able to  F.  S.  Lack,  John  L.  Schaefer  and  Henry  S. 
Dottenheim,  his  attorneys,  and  Lack  has  since  re- 
ceived the  proceeds  of  said  check. 

34.  That  interest  on  said  sum  of  $8729.70  from 
November  4,  1941,  to  August  13,  1943,  at  the  rate 
of  7%  per  annum  is  the  sum  of  $1134,28;  that  the 
interest  on  $1134.28  from  August  13,  1943,  to  June 
25,  1945,  is  the  sum  of  $145.55,  or  in  all  the  sum  of 
$1279.83,  with  interest  from  June  13,  1945,  at  1% 
per  annum. 

CONCLUSIONS  OF  LAW 

1.  Pearl  is  entitled  to  an  order  and  judgment 
herein,  discharging  it  from  all  further  liability  to 
Western  or  Lack  under  its  said  insurance  policies 
Nos.  514753  and  515739. 

2.  That  Lack  is  entitled  to  judgment  quieting 
title  in  him  free  and  clear  of  any  claim  by  Western, 
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to  all  of  the  furniture,  furnishings,  linens,  res- 
taurant equipment  and  silverware,  dishes,  [15]  and 
all  personal  property  in  said  leased  premises  on 
October  30,  1934,  together  with  the  additions  and 
replacements  to  the  same  and  all  personal  property 
in  said  buildings,  and  Western  is  not  entitled  to 
any  of  said  personal  property  and  is  further  en- 
titled to  a  judgment  quieting  in  him  free  and  clear 
of  any  claim  by  Western,  the  property  described  as 
Hotel  Dunlack  at  Brawley,  California,  including 
land,  building,  furnishings,  furniture,  fixtures  and 
equipment,  and  the  real  estate  upon  said  hotel 
rested,  situate  in  the  City  of  Brawley,  Coimty  of 
Imperial,  State  of  California,  and  described  as 
follows : 

Lots  Fourteen  (14),  Fifteen  (15)  and  Sixteen 
(16)  in  Block  Seventy-nine  (79)  of  the  Townsite  of 
BraAvley,  in  the  City  of  Brawley,  County  of  Im- 
perial, State  of  California,  according  to  the  Map 
thereof  No.  920  filed  in  the  office  of  the  County  Re- 
corder of  San  Diego  County. 

3.  That  he  is  entitled  to  judgment  vacating  the 
Findings  of  Fact  and  Conclusions  of  Law  herein- 
before referred  to  dated  October  31,  1941,  and  filed 
on  the  same  day,  and  vacating  the  decree  dated  Oc- 
tober 31,  1941,  and  entered  October  31,  1941,  and 
docketed  on  the  same  day  in  Book  CO  7,  page  235, 
and  Book  CO  1,  page  482. 

4.  That  Lack  exercised  the  option  to  i)urchase 
the  Hotel  Dunlack  as  hereinbefore  set  forth  in  these 
Findings,  prior  to  the  earthquake  in  the  year  1939, 
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and  at  the  date  of  the  trial  herein,  was  entitled  to 
the  conveyance  of  said  hotel  with  all  its  furnishings, 
furniture  and  fixtures  at  the  date  of  the  earthquake. 
May  18,  1940. 

5.  That  on  or  about  October  31,  1941,  and  upon 
the  trial  of  this  action,  Lack  was  entitled  to  a  con- 
veyance to  the  hotel  property  which  Western  re- 
fused to  convey  and  at  said  time  and  at  all  times 
during  said  trial  Western  refused  to  be  bound  by 
said  option  [16]  and  repudiated  the  same. 

6.  That  Lack  is  entitled  to  recover  as  damages 
the  profits  which  he  would  have  made  in  the  hotel 
from  March  3,  1942  to  January  3,  1944  at  $1258.00 
per  month,  or  in  all  the  sum  of  $27,090.96,  and  that 
Lack  is  entitled  to  judgment  against  Western  for 
said  sum  of  $27,690.96,  with  interest  thereon  from 
February  3,  1943  to  June  25,  1945  at  7%  per 
annum,  to  wit,  the  sum  of  $4841.05,  or  in  all  the  sum 
of  $32,532.01. 

7.  That  said  F.  S.  Lack  is  entitled  to  judgment 
quieting  title  in  him  free  and  clear  of  any  claim 
by  Western  Loan  and  Building  Company,  to  all  of 
the  furniture,  furnishings,  linens,  restaurant  equip- 
ment and  silverware,  dishes  and  all  personal  prop- 
erty in  said  buildings,  and  Western  Loan  and  Build- 
ing Company  is  not  entitled  to  any  of  said  personal 
property,  and  is  further  granted  a  judgment  quiet- 
ing in  him  free  and  clear  of  any  claim  by  Western 
Loan  and  Building  Company,  the  property  de- 
scribed as  Hotel  Dunlack  at  Brawley,  California, 
including  land,  building,  furnishings,  furniture,  fix- 
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tiires  and  equipment,  and  the  real  estate  upon  said 
hotel  rested,  situate  in  the  City  of  Brawley,  County 
of  Imperial,  State  of  California,  and  described 
as  follows: 

Lots  Fourteen  (14),  Fifteen  (15)  and  Sixteen 
(16)  in  Block  Seventy-nine  (79)  of  the  Townsite  of 
Brawley,  in  the  City  of  Brawley,  County  of  Im- 
perial, State  of  California,  according  to  the  Map 
thereof  No.  920  filed  in  the  office  of  the  County 
Recorder  of  San  Diego  County. 

8.  That  F.  S.  Lack  has  been  damaged  by  West- 
ern Loan  and  Building  Company  on  account  of  the 
facts  set  forth  in  the  findings,  in  the  sum  of  $27,- 
690.96,  with  interest  thereon  at  the  rate  of  7%  per 
annum  from  February  3,  1943  to  June  25,  1945,  to 
wit,  the  sum  of  $4841.05,  or  in  all  the  sum  of 
$32,532.01.  [17] 

9.  That  F.  S.  Lack  is  entitled  to  judgment 
against  Western  Loan  and  Building  Company  in 
the  sum  of  $27,690.96,  together  with  interest  at  the 
rate  of  7%  per  annum  from  February  3,  1943  to 
June  25,  1945,  to  wit,  the  sum  of  $4841.05,  or  in  all 
the  sum  of  $32,532.01,  and  that  said  F.  S.  Lack 
have  execution  therefor. 

Dated,  this  25  day  of  June,  1945. 


Judge  of  the  United  States 
District  Court.  [18] 

[Endorsed]  :     Filed  July  9,  1945. 
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Received  copy  of  the  within  Findings  of  Fact 
and  Conclusions  of  Law  this  20th  day  of  June, 
1945. 

H.  L.  MULLINER  & 
M.  PERELLI-MINETTI 

By    M.  PERELLI-MINETTI 

Attorney  for  Western  Loan  &  Building  Co.,  Plain- 
tiff and  Defendant 

[Endorsed] :     Filed  July  9,  1945. 


[Title  of  District  Court  and  Causes.] 

SUPPLEMENTAL  DESIGNATION  OF 
RECORD 

To  the  Clerk  of  the  Above  Entitled  Court: 

In  the  above  actions  consolidated  in  the  trial 
Court,  F.  S.  Lack  having  taken  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  and  having  heretofore  filed  in  this 
Court  on  behalf  of  said  F.  S.  Lack  his  "Designa- 
tion of  [20]  Contents  of  Record  upon  Appeal," 
dated  October  3,  1945,  and  having  also  filed  in  this 
Court  a  written  stipulation  between  the  parties  con- 
cerning said  record,  which  stipulation  is  dated  Oc- 
tober 23,  1945,  now  calls  to  your  attention  an  omis- 
sion from  said  record  as  certified  by  you  to  the 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit.  Said  omission  being 
as  follows:  There  is  not  contained  in  said  record 
as  certified  by  you  to  said  Clerk,  the  proposed  Find- 
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ings  of  Fact  and  Conclusions  of  Law  proposed  on 
behalf  of  Lack  and  rejected  by  the  Court  on  July  2, 
1945,  as  specified  in  Designation  No.  5  in  Lack's 
Designation  and  in  Designation  No.  2  in  said  stip- 
ulation. 

Now  Therefore,  this  supplemental  designation  to 
include  in  said  transcript  and  as  a  part  of  said 
record  the  proposed  Findings  of  Fact  and  Con- 
clusions of  Law  offered  on  behalf  of  F.  S.  Lack 
and  rejected  July  2,  1945,  is  hereby  requested  of 
you  and  you  are  requested  to  certify  the  same  as  a 
supplemental  transcript  to  the  Clerk  of  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

Dated  this  2nd  day  of  January,  1946. 

HARRY  W.  HORTON, 

Attorney  for  Appellant,  F.  S. 
Lack. 

(Affidavit  of  Service  by  mail  attached.)   [21] 


[Title  of  District  Court  and  Causes.] 

CLERK'S    CERTIFICATE    TO    SUPPLEMEN- 
TAL TRANSCRIPT 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  22,  inclusive,  contain 
full,  true  and  correct  copies  of  Proposed  Findings 
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of  Fact  and  Conclusions  of  Law  filed  July  2,  1945, 
and  Supplemental  Designation  of  Record  which 
constitute  the  supplemental  transcript  of  record 
on  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
supplemental  transcript  amomit  to  $5.20  which  sum 
has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  9th  day  of  January,  1946. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  THEODORE  HOCKE, 

Chief  Deputy  Clerk. 


[Endorsed]:  No.  11179.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  F.  S.  Lack, 
Appellant,  vs.  Western  Loan  and  Building  Com- 
pany, a  corporation.  Appellee.  Supplemental  Tran- 
script of  Record.  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  January  10,  1946. 

PAUL  P.   O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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No.   11179 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


F.  S.  Lack, 

Appellant, 
vs. 

Western  Loan  and  Building  Company,  a  corporation, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement    Concerning    Transcripts    and    Records    of 

This  Appeal. 

This  appeal  necessitates  a  review  of  the  record  and 
transcripts  in  cases  numbered  10158  and  10730,  each, 
F.  S.  Lack  vs.  Western  Loan  and  Building  Company,  and 
the  transcripts  in  this  cause  number  11179.  By  stipula- 
tion and  to  avoid  the  reprinting  of  the  transcripts  in 
cases  10158  and  11730,  the  transcript  on  this  appeal  in- 
corporates by  reference  the  transcripts  in  the  two  other 
cases.  (See  Stipulation,  p.  27.)  The  original  transcript 
herein  by  error  did  not  contain  an  essential  part  of  the 
record  and,  therefore,  a  Supplemental  Transcript  was 
necessitated.     The  transcripts  involved  in  this  appeal  as 
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the  record  herein,  therefore,  consist  of  the  transcript 
and  supplemental  transcript  in  this  case  number  11179 
and  the  transcript  in  case  number  10158  and  the  tran- 
script in  case  number  11730. 

Statement  of  Pleadings  and  Facts  Disclosing 
Jurisdiction  of  District  Court. 

September  6,  1934,  Lack  offered,  in  writing,  to  pur- 
chase from  Western  Loan  and  Building  Company,  a 
Utah  corporation  [Tr.  10158,  p.  2]  (hereinafter  referred 
to  as  "Western"),  the  Dunlack  Hotel  at  Brawley,  Cali- 
fornia, for  $35,000.00.  [Tr.  10158,  p.  715.]  This  offer 
resulted  in  a  written  contract  between  the  parties,  termed 
and  claimed  by  Lack  to  be  a  contract  of  sale  and  by 
Western  a  lease  [Tr.  10158,  p.  34],  for  the  considera- 
tion of  $35,000.00.  While  the  contract  was  in  force  an 
earthquake  occurred  on  May  18,  1940.  Lack  had  taken 
out  insurance  against  earthquake  [Tr.  10158,  p.  139] 
with  the  Pearl  Assurance  Company,  Ltd.,  a  corporation 
organized  under  the  laws  of  England.  [Tr.  10158,  p.  2.] 
Lack  was  a  resident  of  California.  [Tr.  10158,  p.  3.] 
Western  claimed  Lack's  contract  terminated  and  claimed 
the  insurance.  Lack  claimed  the  contract  in  force  and 
the  insurance  money.  Western  filed  suit  in  the  District 
Court  (Case  No.  1301-B),  for  the  total  of  the  insur- 
ance money,  making  Pearl  Assurance  Company  as  a  party 
defendant  and  to  quiet  title  as  against  Lack  as  to  the 
Dunlack  Hotel  property,  jurisdiction  being  predicated  on 
divergency  of  citizenship  and  the  controversy  exceeding 
$3,000.00  [Tr.  10158,  p.  2]  and  Pearl  Assurance  an- 
swered [Tr.  10158,  p.  21]  and  deposited  $28,067.87  in- 
surance money  with  the  District  Court.  [Tr.  10158, 
p.  75.] 
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Lack,  in  turn,  filed  suit  in  the  Superior  Court  in  Cali- 
fornia against  Western  to  establish  his  right  under  the 
contract  and  for  specific  performance  and  for  damages 
[Tr.  10158,  p.  27]  and  the  case  was  removed  to  the 
District  Court  |  Tr.  10158,  p.  58]  as  case  No.  84  S.  D. 
The  cases  were  consolidated  in  the  District  Court  and 
Findings  and  Judgment  entered  against  Lack  and  in 
favor  of  Western.     [Tr.  10158,  pp.  7(y  and  90.] 

Jurisdiction  of  the  District  Court  was  established  by 
Section  41  of  Title  28  of  U.  S.  Code. 

An  appeal  was  taken  from  the  Decree  of  the  consoli- 
dated cases,  resulting  in  a  reversal  as  found  in  case 
number  10158  of  this  Court  and  as  reflected  in  its  opinion 
in  Lack  v.  Western,  reported  in  134  F.   (2d)   1017. 

Upon  the  return  of  the  matter  to  the  District  Court  an 
Interlocutory  Decree  was  entered.  [Tr.  10730,  p.  12.] 
Thereafter  on  behalf  of  Lack  a  motion  was  made  to  re- 
settle and  amend  the  Interlocutory  Decree  and  for  other 
relief  [Tr.  10730,  p.  19]  and  Western  made  a  motion  to 
strike  portions  of  Lack's  proceedings  [Tr.  10730,  p.  25] 
and  Western's  motion  was  granted  and  Lack's  motion 
denied.  [Tr.  10730,  p.  31.]  Lack  attempted  an  appeal 
from  the  Interlocutory  Decree  and  from  the  orders  last 
mentioned  [Tr.  10730,  p.  32],  which  appeal  was  dismissed 
by  this  Court  on  the  grounds  that  the  Interlocutory  De- 
cree and  the  Orders  appealed  from  were  not  final  and, 
therefore,  an  appeal  therefrom  would  not  lie.  This 
Court's  decision  being  set  forth  in  Lack  v.  Western,  146 
F.  (2d)  852. 

Thereupon  the  following  proceedings  were  had  in  the 
District  Court:  On  behalf  of  Lack,  Findings  of  Fact 
and  Conclusions  of  Law  were  served  and  ofifered  for 
settlement  and  signing  [Tr.   11179,  p.  35  Sup.  Tr.]   and 


noticed  for  presentation  [Tr.  11179,  p.  9]  and  a  Final 
Decree  was  served  and  offered  for  settlement  and  sign- 
ing. [Tr.  11179,  p.  2.]  The  District  Court  rejected  all 
findings,  conclusions  of  law  and  refused  to  make  any 
findings  or  conclusions  of  law  and  entered  what  is  termed 
a  "Final  Judgment"  [Tr.  11179,  p.  12]  on  July  2,  1945. 
Lack  served  and  filed  his  notice  of  appeal  from  that 
"Final  Judgment"  and  from  the  District  Court's  orders 
more  particularly  hereinafter  referred  to, — doing  so  on 
September  28,  1945.    [Tr.  11179,  p.  17.] 

Jurisdiction  of  this  Court  on  this  appeal  is  claimed 
under  Title  28,  Section  225a  of  U.  S.  Code. 

Statement  of  Case  and  Questions  Involved. 

The  pleadings  in  the  consolidated  cases  in  the  District 
Court  included  in  Lack's  complaint  against  Western  [Tr. 
10158,  p.  27]  not  only  the  issue  as  to  the  insurance 
money,  but  an  issue  of  damages  [Tr.  10158,  pp.  32  and 
33]  for  Western's  repudiation  of  the  contract  between  the 
parties.  The  District  Court,  in  its  original  decision, 
found  against  Lack  and  held  that  the  contract  had  been 
terminated  by  the  earthquake  results.  This  Court  re- 
versed that  holding  and  held  the  contract  to  be  in  force 
and  effect. 

Upon  return  of  the  matter  to  the  District  Court  an 
Interlocutory  Decree  was  entered.  [Tr.  10730,  p.  12.] 
On  behalf  of  Lack  an  Interlocutory  Decree  was  presented, 
which  as  to  the  matter  of  damages  would  have  referred 
the  matter  of  damages  to  a  Special  Master.  [Tr.  10730, 
p.  11.  as  to  notice,  and  p.  8,  as  to  decree.]  The  Court, 
however,  chose  to  enter  the  decree  signed  December  20, 
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1940.      [Tr.   10730,  pp.   12-19.]      In  paragraph  VIII  of 
that  Interlocutory  Decree  the  District  Court  provided: 

''That  this  Court  retains  jurisdiction  for  the  de- 
termination of  the  matters  herein  undisposed  of  and 
the  said  F.  S.  Lack  is  hereby  granted  permission  to 
apply  for  such  other  and  further  relief  regarding 
the  matters  herein  described  and  for  costs  of  suit 
incurred  in  the  District  Court."     [Tr.  10730,  p.  18.] 

As  the  total  of  the  insurance  money  deposited  with 
the  District  Court  by  Pearl  Assurance  Company  had  been 
paid  to  Western  on  November  4,  1941  [Tr.  10158,  p.  872, 
and  Tr.  10730,  p.  16]  and  the  portion  thereof  awarded 
to  Lack  by  this  Court's  decision  on  appeal  in  case  num- 
ber 10158  was  not  paid  or  returned  to  Lack  until  August 
of  1943  [Tr.  10730,  p.  16],  and  as  the  matter  of  dam- 
ages had  not  been  disposed  of.  Lack  made  a  motion  to 
resettle  and  amend  the  Interlocutory  Decree  in  those  re- 
spects.    [Tr.  10730,  p.  19.] 

In  this  motion  Lack  not  only  sought  interest  on  his 
portion  of  the  insurance  money  during  the  time  Western 
had  had  same  [Tr.  10730,  p.  20],  but  sought  a  hearing 
in  the  District  Court  on  the  issue  of  damages  and  a 
reference  therefor  on  the  evidence  already  in  and  for 
leave  to  file  further  pleadings  on  the  matter  of  damages 
if  the  District  Court  determined  the  pleadings  to  be  in- 
sufficient. [Tr.  10730,  pp.  20-22.]  To  this  motion 
Western  replied  by  a  motion  to  strike  part  of  Lack's 
proceedings  [Tr.  10730,  p.  25]  and  Western's  motion 
was  granted  and  Lack's  motion  denied.  [Tr.  10730,  p. 
31.]  As  hereinbefore  stated,  Lack  appealed  from  the 
Interlocutory  Decree  and  from  these  orders  and  the  ap- 


peal  was  dismissed  in  case  number  10730  of  this  Court 
on  the  grounds  the  matters  were  not  final  and  therefore 
not  appealable.    Lack  v.  Western,  146  F.  (2d)  852. 

Again,  in  the  District  Court  Lack  sought  to  have  find- 
ings and  conclusions  of  law  made  on  these  issues  [Tr. 
11179,  pp.  35  and  9],  and  for  a  final  judgment  or  decree 
so  that  the  issue  of  damages  could  be  determined  [Tr. 
11179,  p.  2]  and  the  trial  Court  refused  to  make  find- 
ings or  conclusions  and  signed  what  is  designated  as  a 
"Final  Judgment",  without  passing  upon  Lack's  attempts 
to  amend  the  pleadings  or  to  secure  a  hearing  or  to  have 
the  trial  Court  determine  the  matter  of  interest  or  dam- 
ages.   [Tr.  11179,  p.  12.] 

The  appeal  herein  is  from  that  "Final  Judgment"  and 
from  the  trial  Court's  rulings  in  refusing  to  permit 
amended  pleadings  or  trial  of  the  issue  of  damages  or 
interest  or  any  proceedings  on  those  issues  and  its  refusal 
to  make  findings  of  fact  or  conclusions  of  law.  [Tr. 
11179,  p.  17.]  The  points  to  be  urged  on  appeal  filed 
by  Lack  correspond  to  the  appeal.     [Tr.    11179,   p.  20.] 

Lack  Entitled  to  Findings  and  Conclusions  of  Law. 

That  Lack  was  and  is  entitled  to  have  findings  of  fact 
and  conclusions  of  law  by  the  trial  Court  is  established 
by  Rule  52  of  rules  of  practice  of  Civil  Proceedings. 

Edniunds  Federal  Rules,  Vol.  2,  Rule  52. 

Findings  by  the  Court: 

"(a)  Efifect.  In  all  actions  tried  upon  the  facts 
without  a  jury,  the  court  shall  find  the  facts  specially 
and  state  separately  its  conclusions  of  law  thereon 
and  direct  the  entry  of  the  appropriate  judgment; 
and  in  granting  or  refusing  interlocutory  injunctions 
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the  court  shall  similarly  set  forth  the  findings  of  fact 
and  conclusions  of  law  which  constitute  the  ground 
of  its  action.  Requests  for  findings  are  not  necessary 
for  purposes  of  review." 

Lack  Entitled  to  Further  Proceedings  in  Trial  Court. 

That  Lack  was  and  is  entitled  to  further  proceedings 
in  the  trial  Court  after  this  Court's  decision  on  appeal 
in  case  number  10158  is  determined  by  the  following 
cases,  among  others: 

The  Santa  Maria,  23  U.  S.  431;  6  L.  Ed.  359; 

Hazvkins  v.  Blake,  108  U.  S.  422;  27  L.  Ed.  775; 

S Prague  v.   Tieoni  Bank,  307  U.  S.   161,  at   166; 
83  L.  Ed.  1184,  at  1188; 

It  is,  therefore,  respectfully  submitted  that  the  "Final 
Judgment"  herein  should  be  vacated  and  the  matter  re- 
turned to  the  trial  Court  for  the  purpose  of,  1.  allowing 
such  amendment  to  the  pleadings  of  either  Lack  or 
Western  as  may  be  necessary  and  requested  to  allege  the 
issues  and  supplemental  issues  between  the  parties  aris- 
ing since  the  original  trial  as  may  be  needed  for  a  full 
hearing.  On  issues  other  than  those  settled  by  this 
Court's  decision  in  case  No.  10158,  and;  2,  further  trial 
proceedings  as  may  be  necessary  for  the  taking  of  evi- 
dence in  such  issues,  including  interest  or  damages;  and, 
3,  that  the  trial  Court  be  directed  to  make  findings  of 
fact  and  its  conclusions  of  law  before  judgment  be  en- 
tered in  the  matter. 

Respectfully  submitted, 

Harry  W.  Horton, 
Attorney  for  Appellant,  F.  S.  Lack. 


No.  10730    ^//'/   7~^^ 

In  the 

United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 


F.  S.  LACK, 

Appellant, 
vs. 

WESTEEN  LOAN  AND  BUILDING  COMPANY,  a  cor- 
poration, and  I'EARL  ASSURANCE  COMPANY, 
LTD., 

Appellee. 


APPELLEE'S  BRIEF  ON  SECOND  APPEAL 


M.  Perelli-ATinetti 

704  Soutli  Spring  Street 
Los  Angeles  14,  California 

H.  L.  ]\[ltlliner 

817  Continental  Bank  Building 
Salt  Lake  City  1,  Utah 

Attorneys  for  Appellee. 


INDEX 

Page 

STATEMENT  1 

BRIEF  AND  ARGUMENT 6 

PRIOR  ADJUDICATION   7 

DAMAGES    13 

INTEREST    20 

Appellant's  Authorities  22 

Trial  Costs,  and   Clerk's   19(    Deduction 27 

CONCLUSION    29 

INDEX  TO  CASES  CITED 

American  Surety  Co.  v.  River  (8  C.  C),  2G9  Fed.  137 22 

Bertholdi  v.  St.  Louis  RR  Co.,  80  Fed.  (2d)  32 23,  26 

B  &  O  RR  Co.  V.  U.  S.,  279  U.  S.  781 23,  2G 

Bu-Vi-Bar  Petroleum  Corp.  v.  Krow  (10  C.  C), 

40  Fed.  (2d)  488;  69  A.L.R.  1295 17 

Clark  V.  Hot  Springs  Electrical  Co.,  76  Fed.   (2d)   918 10,  21 

Groves  v.  Sentell,  66  Fed.  179 10,  21,  22 

Guettel  V.  U.  S.,  95  Fed.  (2d)  229;  118  A.L.R.  1060 10 

Kirkpatrick  v.  Great  Am.  Ins.  Co.,  299  S.W.  943 22 

Kosack  V.  U.  S.,  54  Fed.  (2d)  72 12 

Kreske  and  Co,  v.  Wingate,  102  Fed.  (2d)  740 24 

Midwest  Elc.  Co.  v.  Midwest  Gen.  Elc.  Sup.  Co. 

(8  CO,  36  Fed.   (2d)   213 18 

Mulhens  and  Kroppf  v.  Mulhens,  48  Fed.  (2d)  206 12 

Thornton  v.  Carter,   109   Fed.    (2d)    316 9 

TEXT  BOOKS 

Freeman  on  Judgments,   Sec.  482 23 


In  the 

United  States  District  Court 

Southern  District  of  Cahfornia 

Central  Division 


WESTERN  LOAN  AND  BUILDING 
CO^IPANY,  a  corporation, 

Plaintiff.    , 
yg  I  In  Equity 

F.  S.  LACK,  PEARL  ASSURANCE  /    No.  1301  Civil  O'C 

COMPANY,  LTD.,  a  corporation, 

Defendants. 

F.  S.  LACK,  I  In  Equity 

Plaintiff, 
vs.  \No.  84  S.D.  Civil  O'C 

WESTERN  LOAN  AND  BUILDIN(} 

COMPANY,  a  corporation. 

Defendants. 

STATEMENT 

The  claims  here  relate  to: 

1.  Damages  for  alleged  delay  in  conveying  hotel 
property  to  Lack. 

2.  Interest  on  part  of  the  insurance  money  paid  into 
Court  by  the  defendant  Pearl  Assurance  Company,  Ltd., 
and  on  prior  appeal  award  to  ^Ir.  Lack. 

There  is  quite  a  little  confusion  in  appellant's  brief  as 
to  what  was  actuallv  involved  in  these  two  cases. 
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The  one  case  here  involved,  84,  was  an  action  by  Lack, 
as  plaintiff,  for  a  judgment  compelling  Western  Loan  and 
Building  Company  to  specifically  perform  its  alleged 
covenant  to  repair  the  hotel  under  the  twenty-day  pro- 
vision of  the  contract,  or  to  pay,  "in  lieu  thereof,"  dam- 
ages. This  complaint,  after  alleging  the  earthquake  and 
the  refusal  of  Western  Loan  and  Building  Company  to 
repair,  recites  (R.  33)  that  on  December  31,  1940,  which 
was  the  last  day  of  the  term  of  six  years  provided  in  the 
lease  and  option  agreement,  Lack  had  tendered  payment 
of  the  purchase  money  to  Western  Loan  and  Building  Com- 
pany as  the  purchase  price 

"when  the  defendant  sliall  deliver  to  the  plaintiff  a 
deed  for  said  hotel  projDerty,  when  said  damage 
caused  hy  said  earthquake  has  been  repaired^  but 
that  defendant  has  refused  and  failed  and  neglected 
at  all  times  and  does  now  refuse,  fail  and  neglect 
to  repair  the  same  *  *  *  to  the  damage  to  this 
plaintiff  in  the  sum  of  $100,217.87.  That  there  is  no 
other  adequate  remedy  at  law. 

WHEREFORE,  plaintiff  prays  judgment  against 
tlie  defendant 

1.  For  a  decree  of  specific  performance  of  Exliiliit 
"A"  and  that  the  defendant  lie  ordered  to  repair 
the  damage  done  to  the  hotel  property  by  said  earth- 
quake and  that  said  insurance  money  be  used  to 
defray  the  cost  of  said  repairs,  together  with  dam- 
ages to  this  plaintiff  for  loss  of  profit  by  reason 
of  non  use  of  said  liotel  property,  or  in  lieu  thereof; 

2.  Damages  in  the  sum  of  $100,217.87  together  with 
interest  tliereon  at  the  rate  of  7%  per  annum  from 
August  If),  1940  until  paid  in  full."  (R.  34). 
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This  is  the  tlieoiy  ol'  Case  No.  84.  This  issue  took  up 
most  of  the  time  of  the  trial  Court,  and  it  was  decided  that 
Western  Loan  and  Buiklinj?  Company  was  under  no  duty 
to  make  the  repair,  and  so  found  })y  the  Court.  '^Diis  Court 
in  its  decision  on  this  matter  says: 

"Western  v/as   under  no   oblii^ation   to  make   sucli 
repairs  oj'  to  pa)'  the  cost  thereof." 

There  is  no  otlier  suit  or  claim  for  specific  perform- 
ance for  restitution  or  for  dama.u'cs. 

The  other  case.  No.  l.'^Ol,  was  brou^iit  by  Western 
against  the  insurance  company  to  collect  the  eartliquake 
insurance  on  the  property.  In  this  case,  i\Ir.  Lack  was  in- 
terpleaded, to  determine  which  of  us  was  entitled  to  the 
insurance  money.  In  his  answer,  he  claimed  to  be  entitled 
to  it  by  reason  of  the  said  twenty-day  covenant  in  the 
lease  for  repair  of  the  building,  if  repairs  could  be  made 
in  twenty  days.  Any  other  repairs  wei-e  by  the  contract  to 
be  made  by  him. 

The  insurance  company  answered  and  tendered  the 
amount  of  the  insurance,  $28,067.87,  into  Court  to  be  paid 
to  the  party  determined  to  be  entitled  thereto.  In  this  case 
we  alleged  that  the  option  in  Lack's  lease  had  not  been 
exercised,  but  we  offered  to  deed  the  property  and  accept 
payment  as  if  it  had  been  exercised. 

This  offer  was  refused  by  Lack,  who  claimed  we  must 
repair  and  restore  the  property. 

This  Court,  on  appeal,  found  that  he  had  exercised 
the  option,  mainly  by  the  mention  in  the  insurance  policy 
furnished  to  Western  that  he  had  a  secondary  interest  by 
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reason  of  a  "contract  to  purchase."  That  issue  is,  there- 
fore, settled.  On  that,  the  opinion  of  this  Honorable  Court 
says : 

"Having  exercised  the  option,  Lack  was  obligated 
to  pay  Western  the  purchase  price  of  the  property 
($35,000),  plus  interest,  less  quarterly  payments 
made  by  him,  as  provided  in  the  contract,  and 
Western  was  obligated  to  convey  the  property  to 
Lack  upon  receipt  of  the  purchase  price,  plus  in- 
terest, less  such  quarterly  payments.  Lack's  quar- 
terly pa^anents  prior  to  May  18, 1940,  were  sufficient 
to  pay  $15,750  of  the  purchase  price,  plus  interest 
to  Julv  1,  1940,  leaving  an  unpaid  balance  of  $19,- 
250.  Thus,  of  the  $28,067.87  for  which  Pearl  was 
liable  under  its  policies,  $19,250  was  payable  to 
Western,  and  $8,817.87  v/as  payalJe  to  Lack. 

"Lack  claimed  the  entire  $28,067.87,  including 
Western's  $19,250.  The  ground  of  his  claim  was 
that,  by  the  terms  of  the  contract.  Western  was 
obligated  to  repair  the  damage  to  the  building  at 
its  own  expense,  but  had  failed  to  do  so ;  that  Lack, 
therefore,  was  entitled  to  make  such  repairs  at 
Western's  expense;  and  that  such  repairs  would 
cost  more  than  $28,067.87.  The  claim,  in  so  far  as  it 
related  to  Western's  $19,250,  was  properly  rejected; 
for,  as  said  before,  the  damage  to  the  building 
could  not  be  repaired  in  20  working  days.  Therefore 
Western  was  under  no  obligation  to  make  such  re- 
pairs or  to  pay  the  cost  thereof. 

Pursuant  to  this  decision,  and  after  the  first  three 
motions  and  petitions  of  Lack  hereinafter  referred  to  fov 
a  modification  or  change  of  the  decision  of  this  Court  so 
as  to  allow  damages  and  interest,  the  mandate  went  down. 

It  said: 

"this  cause  be,  and  ]iere])y  is  remanded  to  tlie  said 
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District  Court  with  directions  to  enter  judgment 
awarding  to  Western  Loan  and  Building  Co.  $19,- 
250  of  the  $28,007.87  deposited  by  Pearl  Assurance 
Co.  in  the  registry  of  tlie  court,  awarding  to  Lack 
the  balance  $8,817.87)  of  said  $28,067.87  and  re- 
quiring Western  Loan  and  Building  Co.  to  convey 
to   Lack   tlie   Hotel    Dunlack   building   in   Brawley, 

California,  the  land  on  which  tlie   Imilding  stood, 

*  *  *   ?  > 

It  was  ordered  that  we  pay  the  costs  on  a])peal,  and  these 
were  taxed  at  $1122.07.  That  was  all. 

After  the  recital  as  to  cost,  the  mandate  in  the  printed 
formal  portion  thereof  recited: 

"You,  Therefore,  Are  Hereby  Commanded,  That 
sucli  execution  and  further  proceedings  be  had  in 
the  said  cause  in  accordance  with  the  opinion  and 
decree  of  this  court  and  as  according  to  right  and 
justice  and  the  laws  of  the  United  States  ought  to 
be  had." 

It  will  be  noted  that  although  the  findings  and  decree 
(R.  76-94)  recited  in  considerable  detail  the  several  issues 
that  were  present,  and  direct  findings  are  made  on  these 
issues,  and  notwithstanding  the  agreement  of  the  parties 
here  on  the  pre-trial  hearing,  that  the  principal  issue  w^as 
our  failure  to  repair  the  property  as  shown  in  the  record 
230-231,  258-259,  129-130  and  134,  that  all  but  one  of  these 
findings  were  undisturbed,  and  the  only  modification  di- 
rected was  as  above  specified  in  the  mandate. 

The  trial  Court  was  reversed  only  on  the  one  finding 
that  Lack  had  not  sufficiently  indicated  his  intention  to 
exercise  the  option.  The  other  matters  in  the  opinion  and 
mandate   of   allotting   to   us   $19,250.00   of   the   insurance 


6  F.  S.  Lack  vs. 

money,  as  payment  on  the  property,  and  the  order  to  con- 
vey upon  such  payment,  followed,  necessarily,  the  reversal 
on  this  one  issue. 

The  remaining  issues  stand  as  decided  and,  of  course, 
cannot  now  be  changed. 

All  of  the  mandated  directions  of  this  Court  to  the 
trial  Court  have  been  ordered  by  the  trial  Court  and  com- 
plied with  by  us: 

(a)  delivery  of  deed  of  conveyance  to  Lack,  with 
title  policy  (15-17) 

(b)  payment  to  him  of  Lack's  portion  of  the  in- 
surance money  (16-17) 

(c)  payment  of  costs  on  appeal   (17) 

The  matters  here  claimed,  while  repeatedly  presented 
to  this  Court  and  here  refused,  were  likewise  refused  by 
the  trial  Court.  They  were  refused  by  this  Court  on  good 
grounds,  as  we  shall  attempt  to  show\  But  whether  so 
refused  or  not,  the  orders  of  this  Court  are  final  and 
conclusive.  They  were,  of  course,  refused  by  the  trial  Court 
because  it  could  not  change  its  original  findings  and  decree 
in  any  respect,  except  as  ordered  by  this  Court,  and  this 
Court  had  not,  but  had  repeatedly  refused  to  so  order  it. 

BRIEF  AND  ARGUMENT 

This  appeal  will  be  briefed  and  argued  upon  three 
points  as  follows : 

1.  That  both  the  matters  of  alleged  damages  and 
interest  have  been  heretofore  presented  to  this  Court  and 
decided  adversely  to  the  appellant. 
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2.  That  there  is  no  basis  for,  or  ri<z,iit  to,  damages 
for  delay  or  refusal  to  convey  the  property. 

3.  That  appellant  is  not  entitled,  to  recover  from 
Appellee,  interest  on  money  deposited  with  the  Clerk  of 
the  District  Court  by  the  insurance  company. 

I 

PRIOR  ADJUDICATION 

These  two  matters  have  l)een  heretofore  presented  to 
this  Court  by  four  different  motions,  and  in  the  main  brief 
of  appellant,  and  have  been  heretofore  adjudicated  and 
settled. 

(1)  Immediately  after  the  decision  of  this  Court  came 
down.  Lack  filed  a  motion  to  this  Court  to  direct  the 
'* terms  of  the  remittitur"  so  as  to  cover  these  matters. 

(2)  This  was  followed  by  a  petition  for  "modifica- 
tion of  opinion  and  decree"  so  as  to  include  them. 

(3)  Thereafter,  an  application  was  made  to  change 
the  second  petition  to  a  "petition  for  rehearing"  covering 
the  same. 

(4)  After  these  motions  had  been  considered  and 
denied  and  the  remittitur  sent  down,  appellant  filed  here 
a  fourth  "motion  to  recall  mandate  and  for  modification 
of  judgment." 

All  of  these  motions  are  in  the  Record  and  before  this 
Court.  Furthermore,  they  were  briefed,  and  the  same  line 
of  authorities  cited  as  now.  The  authorities  then,  and  now, 
cited  indicate  that  this  Court  had  jurisdiction  and  authority 
to  act  upon  each  and  all  of  these  motons,  and  it  did. 
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We  call  attention,  also,  to  the  fact  that  in  his  main 
brief  on  the  first  appeal,  Lack  argued  that  he  was  entitled 
to  damages  against  ns  "to  be  found  by  a  referee"  and 
set  forth  a  heading:  "Damages  for  Delay  with  Specific 
Performance  are  Recoverable."  Also  another  heading: 
"Special  Damages  of  Lost  Profits  ]\ray  be  Recovered." 

Under  these  headings,  commencing  at  page  45  of  the  main 
brief,  there  were  cited  sixteen  different  cases  and  authori- 
ties. So  that  this  contenttion  was  thus  additionally  made 
to  this  Court  on  the  first  appeal.  (See  also  Lack's  Reply 
Brief,  first  appeal,  p.  16). 

Appellant  is  not  here  appealing  from,  and,  of  course, 
he  cannnot  appeal  from,  the  denial  by  tliis  Court  of  the 
demand  for  further  modification  of  the  original  judgment. 
This  Court  did  not  make  these  modifications  in  its  opinion, 
and  repeatedly  denied  Lack's  motions  to  change  its  decision 
so  as  to  make  them.  Thus,  these  matters  are  adjudicated 
and  settled. 

The  authorities  cited  on  these  motions,  and  now  cited, 
indicate  that  this  Court  had  the  jurisdiction  and  power 
to  pass  upon  these  matters,  and  the  authority  of  this  Court 
so  to  do,  was  never  questioned.  On  the  other  hand,  this 
Court  ruled  upon  each  and  all  of  these  motions  and  denied 
them.  The  trial  Court,  of  course,  could  not  include  these 
matters  in  its  decree,  to  conform  its  findings  and  decision 
to  the  opinion  of  this  Court  without  attempting  to  overrule 
these  decisions  of  this  Court.  It  could  not  change  its  former 
judgment,  without  direction  from  tliis  Court.  It  had  no 
jurisdiction  or  authority  so  to  do. 


Western  Loan  &  Bltildixg  Co.  9 

The  follo^v^ng  cases,  some  of  whicli  liave  been  cited 
by  appellant,  emphasize  the  jurisdiction  of  this  Court  to 
pass  upon  these  matters  as  they  were  presented;  also  the 
duty  of  the  trial  Court  to  correct  its  judgment  only  in  the 
respects  directed  by  this  Court,  and  denying  its  authority 
or  jurisdiction  to  otherwise  alter  said  judgment.  Incident- 
ally, some  of  these  point  out  that  no  interest  can  be  charged 
on  money  deposited  into  the  registry  of  the  court  under 
the  circumstances  here. 

Thornton  v.  Curler,  101)  Fed.  (2d)  .31  (5  is  not  exactly 
in  point,  because  tliat  case  was  remanded  for  "further 
proceedings,"  and  not  for  such  specific  modifications,  as 
here.  The  mandate,  however,  said  nothing  about  interest 
or  damages  by  delay.  It  was  contended  that  the  trial  Court 
should  have  allowed  these.  On  the  second  appeal,  the  court 
held  to  the  contrary. 

The  appellate  Court  stated  also  that  the  judgment  of 
the  trial  Court,  save  only  in  the  respects  modified  by  the 
appellate  Court,  was  final  and  conclusive.  The  opinion 
says : 

"Since,  however,  a  final  judgment  upon  the  merits 
concludes  the  parties  as  to  all  issues  which  were 
or  could  have  been  decided  *  *  *  it  is  obvious  that 
such  judgment  of  this  Court  on  appeal  puts  all  such 
issues  out  of  the  reach  of  the  trial  Court." 

It  was  held  that  the  trial  court  was  correct  in  refusing 
interest  on  the  money  deposited  with  the  Clerk  of  the  trial 
Court  and  which  had  been  withdrawn  pending  the  first 
appeal  by  one  of  the  parties. 
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The  case  cites  a  immber  of  authorities  on  the  point 
above  quoted,  and  that  the  decision  of  the  trial  Court,  ex- 
cept as  expressly  modified,  is  res  judicata.  Among  the 
cases  cited  is  Guettel  v.  U.  S.,  95  Fed.  (2d)  229;  118  A.L.K 
1060. 

We  agree  with  the  statement  of  appellant  supported 
by  the  Goldwyn  case  cited  from  287  Fed.  100  that  the  trial 
Court  is  without  .power  to  do  anything  contrary  to  or  in 
addition  to  that  set  forth  in  the  mandate  of  the  appellate 
Court. 

Clark  V.  Hot  Spring  Electrical  Co.,  76  Fed.  (2d)  918 
is  a  case  very  much  in  point.  The  case  was  appealed  and 
modified  in  certain  respects.  The  principal  one  was  that 
the  mandate  directed  the  trial  Court  to  make  allowance  for 
certain  cost  of  preparation  of  a  mortgage  foreclosure 
proceeding  involved.  Upon  its  remand,  application  was 
made  for  the  allowance  of  interest  pending  the  appeal. 
The  trial  Court  refused  to  allow  this,  it  not  being  expressly 
ordered  by  the  mandate.  On  second  appeal,  it  was  sus- 
tained. The  opinion  said: 

"Tlie  trial  Court  liad  no  authority  to  alter  or  review 
the  decree  in  any  other  xjarticular.  Gains  v.  llugg, 
148  U.  S.  228;  37  Law  Ed.  482.  The  trial  Court  was 
without  authority  to  modify  the  decree,  after  affirm- 
ance, by  adding  to  it  a  pr(jvision  as  to  interest  or  by 
changing  the  allowance  of  counsel  fees.  *  *  *  " 

Groves  v.  Sentell,  Q<6  Fed.  179  is  a  good  case  upon  the 
matters  here  presented.  It  indicates  that  the  printed  stock 
phrase  in  mandates  reciting  that  the  trial  Court  is  to  make 
such  execution  of  the  mandate  as  is  "according  to  right 
and  justice"  adds  nothing  to  the  expressed  modifications 
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in  the  opinion  and  mandate.  It  also  discusses  the  question 
of  the  right  to  interest  wliere  the  suit  is  over  money  due 
from  a  third  party  and  deposited  into  court,  and  the  liti- 
gating parties  are  attempting  to  determine  their  respective 
interests  therein.  It  holds  tliat  none  can  l.o  collected. 

This  case  involved  a  mandate  from  tlie  Supreme  Court, 
and  while  it  recited  "the  decree  is  reversed,"  it  contained 
a  specific  mention  of  tlie  matters  to  be  changed  by  the 
trial  court,  just  as  did  the  mandate  in  the  case  at  bar. 
Certain  sums  were  to  be  paid  to  certain  named  parties, 
with  certain  interest  specified  and  certain  costs  as  to  some. 
Punds  had  been  paid  into  the  Clerk  of  tlie  court.  The 
opinion  points  out  tliat  as  to  such  funds,  just  as  in  this 
case,  that  the  judgment  and  mandate  "was  not  a  personal 
decree  against  any  of  the  parties  to  the  suit,  except  for 
the  sum  of  $349.00  costs." 

The  proposition  contended  for  was  that  one  of  the 
parties,  who  had  paid  the  money  into  court,  pending  the 
suit,  should  pay  interest  thereon,  "and  they  further  prayed 
that  this  matter  be  referred  to  a  Master  to  determine  what 
further  amount  may  be  due  these  respondents  by  com- 
plainant as  interest  until  final  payment  *  *  *  and  also  what 
costs  are  due  these  respondents." 

The  opinion  points  out  that  these  matters  were  not 
contained  in  the  mandate,  but  it  must,  nevertheless,  be 
presumed  that  the  Supreme  Court  considered  them.  The 
following  propositi(ms  are  stated: 

"We  are  bound  to  presume  that  the  Supreme  Court, 
in  their  decree,  passed  upon  this  issue,  and  neither 
from  the  mandate  nor  from  the  opinion  rendered 
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by  the  Court  can  we  infer  any  intention  to  leave 
undecided  any  issue  in  tlie  ease  or  in  anywise  refer 
the  same  to  the  Circuit  Court  for  future  disposition, 

"When  the  Supreme  Court  prescribed  tlie  decree  to 
be  entered  in  the  Circuit  Court  in  such  specific  terms 
as  the  record  sliows,  there  was  nothing  left  for  the 
Circuit  Court  to  do  in  the  premises  but  to  enter 
the  decree  prescribed  by  the  Supreme  Court,  and 
execute  the  same." 

It  seems  to  us,  just  as  conclusively  here,  that  all 
questions  now  in  this  case  were  considered  and  settled  on 
the  first  appeal,  and  that  these  questions  cannot  be  in- 
jected again,  or  allowed  at  this  time. 

Mulhens  and  Kroppf  v.  MuUiens,  4-8  Fed.  (2d)  206 
Kosack  v.  v.  S.,  54  Fed.  (2d)  72. 

These  cases  have  heretofore  been  cited  to  this  Court 
by  appellant.  They  also  hold  that  any  change  or  enlarge- 
ment of  the  appellate  court's  opinion  here,  or  of  its  man- 
date, were  within  its  jurisdiction;  and  that  application  to 
it  was  the  proper  procedure,  and,  tliat  its  denial  constitutes 
a  disposition  of  the  questions  so  raised. 

Appellant  here,  at  the  opening  of  his  brief  (p.  4)  says: 

"It  is  unfortunate  for  Lack  tliat  this  Court  did  not 
see  fit  to  follow  the  procedure  outlined  in  Alulhens 
and  Kroppf  v.  ]\Iul]iens. " 

There  is  no  reason  to  believe  that  this  Court  did  not 
follow  the  procedure  outlined.  Petitions  were  made  to  it 
as  in  that  case,  and  it  considered  and  denied  the  petitions 
of  appellant.  This  Court  also,  it  is  to  be  assumed,  con- 
sidered the  argument  presented  in  Appellant's  briefs  on 
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the  main  appeal  for  the  very  modit'ieatioiis  of  tlio  orii^inal 
judgment  now  contended  for. 

Other  authorities  might  be  cited,  and  otlier  will  be 
noticed  under  the  additional  points. 

Appellant  has  clearly  confused  this  issue  by  citing 
cases  in  which  the  judgment  of  the  trial  Court  was  entirely 
reversed  and  where  cases  were  remanded  with  directions 
to  the  trial  Court  to  take  further  proceedings  not  incon- 
sistent with  the  opinion  of  the  appellate  Court.  There  was 
no  authority  given  to  open  these  cases  for  further  trials. 

n 

DARIAGES 

A  good  deal  is  said  here  by  appellant  about  a  suit  for 
*' specific  performance."  The  suit  of  that  nature  was  84, 
one  to  require  us  to  specifically  perform  tlie  alleged  duty 
to  repair  the  building  wherein  Lack  asked  for  specific 
performance,  or,  in  the  alternative,  damages  for  our  failure 
to  so  perform.  Any  matter  of  proof  of  damages,  or  state- 
ments on  the  trial  with  reference  thereto,  related  toi  this 
case  and  contention. 

The  word  "restitution"  is  used  by  appellant  through- 
out the  brief,  without  being  tied  in  to  any  specific  thing 
involved  here,  and  with  considerable  confusion  as  to  what 
is  intended.  This  brief  will  be  given  further  notice.  How- 
ever, at  this  point  we  will  discuss  point  two  more  affirm- 
atively. 

So  far  as  possession  of  this  property  is  concerned. 
Lack  has  never  been  deprived  of  it.  He  alleges  (R.  16)  that 
he  took  possession  of  said  property  January  1,  1936  and 
"has  been  ever  since  the  said  January  1,  1936  and  now  is 
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in  possession  of  said  property  *  *  *"  Tlie  only  reference 
to  any  intended  surrender  of  possession  is  the  allegation 
(R.  31)  that  he  tendered  it  to  us  for  the  sole  purpose,  and 
conditioned  upon,  our  repairing  the  same  as  he  alleged 
we  were  required  to  do.  He  further  testified  at  tlie  trial  that 
he  lived  in  the  hotel  after  the  earthquake  (R.  650)  and 
that  he  continued  to  lease  portions  of  the  premises  (R.  56; 
649).  We  have  never  been  in  possession  of  any  of  this 
property  since  January  1,   1936. 

Now  as  to  our  duty  to  convey,  it  is  needless  to  recite 
that  we  were  under  no  obligation  to  convey  title  until  the 
property  was  paid  for,  as  in  the  lease  and  option  agree- 
ment provided. 

Lack's  tender  on  the  last  day  of  the  six-year  period  of 
the  contract,  to  make  payment,  was  specifically  conditioned 
upon  our  repairing  and  restoring  the  building.  As  pointed 
out  in  our  main  brief,  such  a  tender  containing  such  con- 
dition, not  required  by  the  contract,  was  invalid  as  such. 

This  Court,  on  appeal,  found  that  Lack  had  sufficiently 
indicated  his  intention  to  exercise  the  option,  principally 
by  recitals  in  the  insurance  policies,  so  that  that  matter  has 
been  settled.  But  this  Court  did  not  hold  that  we  were 
required  to  deed  the  property  prior  to  the  payment  in 
accordance  with  the  option  agreement.  It  held  the  contrary, 
and  said : 

"Having  exercised  the  option,  Lack  was  obligated 
to  pay  Western  the  purchase  price  of  the  property 
($35,000.00),  plus  interest,  less  quarterly  pa^inents 
made  by  him  as  provided  in  the  contract,  and 
Western  was  obligated  to  convey  the  property  to 
Lack  upon  'receipt  of  the  jmrcJiase  price,  plus  in- 
terest, less  (parterly  pa>anents. "     (11). 
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The  opinion  then  sets  up  tlie  amount  that  Lack  would 
owe  if  he  were  entitled  to  exercise  his  option  as  $19,250.00. 
The  opinion  then  provided  that  tliis  may  be  paid  out  of  the 
insurance  money  deposited  by  the  insurance  company.  The 
opinion  then  points  out : 

"Lack  claimed  the  entire  $28,007.87,  including 
Western's  $19,250.00.  *  *  *  The  claim  in  so  far  as 
it  related  to  Western's  $19,250.00  was  properly  re- 
jected; for  as  said  before,  the  damage  to  the  build- 
ing could  not  be  repaired  in  twenty  working  days." 
Neither  party  could  act,  to  carry  out  tlie  judgment 
while  the  case  was  on  appeal. 

It  is  thus  apparent  that  the  payment  to  us  of  the 
balance  of  $19,250.00  out  of  the  insurance  money  was  never 
tendered  by  Lack.  On  the  contrary,  he  alleged  and  main- 
tained that  we  were  entitled  to  none  of  it,  as  the  opinion 
of  this  Court  clearly  points  out. 

The  only  right  or  authority  tliat  either  of  us  ever  had 
to  carry  out  this  option  or  apply  this  portion  of  the  in- 
surance money  to  the  pa\inent  of  the  balance  of  the  pur- 
chase price  of  this  property  came  after  and  as  a  result 
and  effect  of  the  opinion  of  this  Court.  Lack  would  not 
accept  it.  This  opinion  (p.  12)  directed  the  trial  Court  "to 
enter  judgment  awarding  to  Western  $19,250.00  of  the 
$28,067.87  deposited  by  Pearl  in  the  registry  of  the  Court, 
awarding  to  Lack  the  balance  $8,817.87)  *  *  *  and  requiring 
Western  to  convey  to  I^ack  all  the  property  herein  above 
mentioned." 

As  recited  in  the  decree  of  the  trial  Cout  entered 
pursuant  to  said  mandate,  this  was  promptly  carried  out. 
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Much  is  said  about  our  liaving  *' breached  our  con- 
tract" to  convey  and  "damages  for  failure  to  perform." 
We  desire  to  point  out  to  this  Court  again,  that  we  re- 
peatedly offered  to  permit  Lack  to  exercise  this  option  or 
to  make  cnveyance  upon  the  balance  of  the  purchase  price 
"as  if  he  had  exercised  his  option."  He  refused  throughout, 
unless  we  would  first  repair  the  building.  In  a  letter  dated 
September  27,  1940,  we  called  his  attention  to  our  offer  to 
do  this  as  a  means  to  giving  him  all  the  protection  that 
we  could  give.  We  called  attention  to  his  conversation  with 
our  Mr.  Richardson  and  the  proposition  then  suggested, 
which  was  stated : 

"We  would  be  willing  to  permit  you  to  have  the 
amount  of  the  insurance  money  over  and  above  the 
amount  that  would  liave  been  required  to  pay  us 
out,  if  your  option  to  purchase  thereunder  had  been 
exercised  while  the  lease  was  in  effect,  and  that 
we  would  also  convev  our  interest  in  the  propertv  to 
you  *  *  *"  (See  also  R.  747). 

In  our  pleading  his  Case  No.  1301  (paragraph  IX,  R. 

8)  we  alleged  that  we  had  made  this  offer,  and  set  it  out 

again  and  said: 

"Plaintiff  lias  thus  tendered  protection  of  any  pos- 
sible interest  said  defendant  F.  S.  Lack  may  have 
had  in  said  policies  or  the  property  covered  there- 
by, and  to  thus  restore  him  to  the  status  he  would 
have  had,  if  he  had  not  defaulted  on  the  lease  and 
option  agreement  and  liad  exercised  the  option 
therein  provided." 

We  then  specifically  tendered  to  Lack  the  balance  of 
the  insurance  fund  and  invited  him  to  file  his  acceptance. 

Appellant  Lack  rejected  our  offers  and  alleged  in  his 
answer  (paragraph  VIII,  R.  14-15) 
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"In  answer  to  jjaragraph  IX  of  plaintiff's  com- 
plaint, this  defendant  admits  that  the  plaintiff  made 
such  an  offer,  but  in  that  respect  this  defendant 
alleges  that  said  $28,067.87  is  about  $15,000  short 
of  being  sufficient  to  completely  pay  for  the  damage 
done  to  said  premises  by  said  eartliquake  and  that 
the  plaintiff  has  at  all  times  herein  mentioned  and 
does  now  refuse,  fail  and  neglect  to  repair  said 
damage  or  to  pay  for  the  same  except  as  contained 
in  said  offer  as  alleged  in  paragraph  IX  of  said 
complain." 

See  also  the  stipulation  of  ^Ir.  Schaefer  at  the  pre-trial 
hearing  (R.  238)  where  Lack's  counsel  refers  to  the  offer 
of  the  Western  Loan  and  Building  Company  to  convey  to 
Lack  the  hotel  and  where  ]\rr.  Schaefer  expressly  refuses 
the  offer: 

"]\rr.  Scliaefer:  Now,  Mr.  IMulliner  says  in  tliis 
paragi-apli  tliat  wliat  lie  offered  j\lr.  Lack  was  that 
they  deduct  whatever  was  due  tliem  and  give  him 
the  deed  and  hand  them  baclv  a  damaged  hotel.  We 
will  admit  that  lie  made  an  offer,  but  we  also  want 
to  stipulate  that  we  rejected  jt."     (27) 

While  it  is  probably  the  law  that  in  an  action  for 
specific  performance  to  convey  property,  damages  may  be 
claimed,  and,  by  an  ecjuity  court  allowed,  for  failure  and 
refusal  to  make  conveyance,  it  certainly  is  not  the  law  that 
a  party  can  be  assessed  with  damages  for  failure  to  convey 
where  tender  of  conveyance  is  offered  in  accordance  with 
the  agreement  between  the  parties,  and  that  offer  directly 
and  emphatically  refused. 

Bu-Vi-Bar  Petroleum  Corp  v.  ICrow  (10  C.C),  40  Fed. 
(2d)  488;  G9  A.L.R.  1295.  This  case  discusses  an  analogous 
situation  where  there  had  been  an  offer  to  proceed  and 
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perform  a  contract  on  the  one  side,  and  a  rejection  and 
repudiation  on  the  other  side.  The  case  holds  that,  while 
such  rejection  is  unretracted,  by  one  party,  the  other  party 
is  under  no  duty  to  perform. 

"A  continued  willingness  upon  the  part  of  the  in- 
jured party  to  receive  performance  is  an  indication 
that,  if  the  repudiator  will  withdraw  his  repudiation, 
but  not  otherwise,  the  contract  may  proceed.  It  is 
not  an  irrevocable  election  not  to  treat  the  renuncia- 
tion as  a  breach.  Section  1384  supra.  The  refusal 
to  retract  amounts  to  a  continuation  of  such  re- 
nunciation. Zuck  v.  McClure,  98  Pa.  541." 

Following  this  case,  at  69  A.L.R.  1303,  there  is  a  note. 
It  is  not  directly  in  point,  but  cites  a  number  of  cases 
supporting  the  proposition  next  above  stated. 

See  also  Midwest  Elc.  Co.  v.  Midwest  Gen.  Etc.  Sujj. 
Co.  (8  C.C),  36  Fed.  (2d)  213. 

Referring-  now  to  the  Lack  brief  on  this,  several  in- 
accurate statements  are  contained  in  the  opening  portion 
thereof.  It  is  said  that  this  Court  held  that  "Western  had 
breached  its  contract  in  refusing  to  convey  the  hotel."  We 
find  no  such  holding,  but  only  the  statement  that  Western 
would  be  obligated  to  convey,  upon  "receipt  of  the  pur- 
chase price." 

The  brief  then  admits  that  some  delay  was  caused  by 
litigation  as  to  the  repairs.  It  is  then  wrongfully  stated 
that  "Western  has  unlawfully  withheld  the  property  from 
Lack,  causing  very  heavy  damage."  The  statement  is  then 
made  that  Lack  in  his  original  pleadings  demanded  specific 
performance,   together  with   damage   for  loss   of  profits. 
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If  he  did,  it  was  before  the  trial  Court,  and  before  this 
Court  on  the  first  appeal,  and  is  settled.  Neither  Court 
has  further  jurisdiction  to  review  tliese  matters. 

The  alleged  pajTuents  made  by  Lack  referred  to  on 
page  6  were  largely  for  operating  materials  during  the 
approximately  5i/^  years  he  operated.  No  competent  evi- 
dence was  offered  on  this,  and  this  related  to  damages  for 
our  failure  to  repair.  It  is  not  material  here. 

The  claim  that  lie  could  have  repaired  the  hotel  in 
1941,  may  be  ([uestioned.  In  any  event,  he  was  never  de- 
prived of  that  right.  We  always  contended  that  it  was  not 
only  his  right,  but  his  duty  to  repair.  He  had  possession. 

The  argument  on  page  8  is  entirely  erroneous.  The 
statement  in  the  printed  portion  of  the  mandate  command- 
ing the  trial  Court  to  proceed  "in  accord  with  the  opinion 
and  decree  of  this  Court  as  according  to  right  and  justice 
and  the  laws  of  the  L^nited  States  ought  to  be  had,"  added 
nothing  to  the  specific  directions  of  the  mandate.  There 
appears  to  be  no  authority  to  tlie  contrary.  It  simply  means 
that  the  directions  in  the  mandate  are  "according  to  right 
and  justice,"  and  are  to  be  carried  out.  So  far  as  we  have 
l)een  able  to  find,  substantially  such  language  is  contained 
generally  in  mandates  from  appellate  Courts,  both  Federal 
and  State,  whether  tliey  contain  specific  directions  as  to 
certain  issues,  or  an  order  of  general  reversal  and/or 
re-trial. 

Since  the  remainder  of  the  brief  refers  to  interest 
also,  we  will  review  that  in  connection  with  the  next  point. 
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m 

INTEREST 

This  matter  of  interest  has  likewise  been  presented  to 
and  disposed  of  by  this  Court.  It  was  in  all  four  petitions. 
In  addition  to  that,  a  mere  statement  of  the  facts  with 
relation  to  the  fund  here,  when  considered  in  connection 
with  the  decision  of  this  Court,  and  the  absence  of  any 
direction  in  tlie  mandate,  would  appear  to  eliminate  all  the 
authorities  cited  by  appellant.  In  awarding  a  portion  of  the 
insurance  fund  to  Lack,  this  Court  said : 

"Thus,  of  the  28,067.87  for  which  Pearl  was  liable 
under  its  policies,  $19,250  was  pa>'able  to  Western, 
and  $8,817.87  was  payable  to  Lack." 

Then  after  reciting  that  Lack  erroneously  claimed 
the  whole  $28,067.87  and  that  his  claim  as  to  the  $19,250.00 
was  properly  rejected,  this  Court,  in  conclusion,  says: 

"Tlie  case  is  remanded  witli  direction  to  enter 
judgment  awarding  to  Western  $19,250  of  the  $28,- 
067.87  deposited  by  Pearl  in  tlie  registry  of  the 
court,  awarding  to  Lack  the  balance  ($8,817.87)  of 
said  $28,067.87." 

We  were  not  sued  by  Lack  in  Case  1301  on  an  indebted- 
ness due  him  from  us.  It  may  be  conceded  that  in  a  case 
where  a  suit  is  brought  by  one  party  against  another  upon 
an  obligation  to  pay  money,  and  it  is  found  that  there  was 
a  sum  of  money  due  at  a  certain  time,  the  court  may  and 
should  include  in  the  judgment  interest  from  the  date  on 
which  the  sum  was  due.  Such  cases  as  this,  are  relied 
upon  by  appellant. 

Here,  we  sued  the  insurance  company  for  this  fund, 
and  they  deposited  it  in  Court.  In  that  suit,  we  indicated 
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that  Lack  may  have  an  adverse  claim  and  interpleaded 
him.  He  asserted  such,  and  the  above  mentioned  portion 
of  the  fund  was  by  this  Court  finally  awarded  to  him.  We 
had  already  offered  it  to  him,  and  that  offer  had  been 
rejected. 

This  Court  did  not  order  any  money  judgment  entered 
against  us  in  favor  of  Lack,  and  there  was  never  any  plead- 
ing upon  whicli  such  an  order  or  judgment  could  have  been 
made.  It  is  true  that  after  the  award  to  us,  and  before 
the  appeal,  the  Clerk,  after  deducting  his  fee  of  1%,  paid 
the  money  to  us. 

When  the  appeal  was  afterward  taken,  we,  of  course, 
could  not  use  the  money,  which  had  been  placed  in  custoclia 
legis.  We  had  to  hold  it  awaiting  the  disposition  of  it  by 
this  Court.  No  supersedeas  bond  was  filed  on  the  first 
appeal.  Any  withholding  or  delay  was  not  our  fault.  As 
was  pointed  out  in  Groves  v.  Sentell,  supra.,  if  there  was 
an  error,  it  was  the  trial  Court's  error.  We  restored  Lack's 
portion  to  the  Court's  custody  immediately. 

There  is  no  more  reason  why  we  should  pay  Lack 
interest  on  his  $8,817.87  than  that  he  should  pay  us  in- 
terest on  the  $19,250,00  which  he,  through  the  trial  and 
throughout  the  appeal  in  this  Court,  claimed  to  be  entitled 
to.  The  trial  Court  had  no  authority  to  grant  Lack's  motion 
to  charge  us  with  interest.  It  was  not  iii  the  mandate,  and 
his  petitions  theretofore  in  this  Court,  had  been  denied. 

Clark  V.  Hot  Springs  Electrical  Co.,  supra,  directly 
holds  that  the  trial  Court  was  without  autliority  to  allow 
interest. 
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American  Surety  Co.  v.  River,  269  Fed.  137  (8  C.C.) 
furnishes  additional  light  upon  this  question.  There  the 
trial  court  had  entered  a  judgment  in  a  direct  suit  on  an 
insurance  contract  without  allowing  interest.  The  appellate 
court  modii'ied  the  judgment  by  directing  the  allowance 
of  interest  on  the  amount  found  due.  Tlie  trial  Court  added 
interest  to  the  date  of  its  original  judgment.  Mandamus 
was  brought  to  compel  the  addition  of  interest  to  the  date 
of  mandate. 

The  holding  of  the  Court  is  reflected  in  tlie  syllaljus 
as  follows : 

*'A  mandate  issued  Ijy  an  Appellate  Court  directing 
the  modification  of  the  decree  appealed  from,  by 
including  therein  interest  on  the  sum  recovered  by 
the  complainant  from  the  time  it  becomes  entitled 
thereto,  held  to  require  tlie  allowance  of  interest 
only  to  the  date  of  the  original  decree,  which  as  so 
modified,  was  affirmed  and  not  to  the  date  of  the 
mandate." 

Groves  v.  Sentell,  QQ  Fed.  179,  supra,  points  out  tliat 
the  awarding  of  the  funds  deposited  in  Court  was  not  a 
personal  judgment  against  any  of  the  j^arties  to  the  suit. 
It  holds  that  interest  was  not  payable  thereon. 

Kirhpatrick  v.  Great  Am.  Ins.  Co.,  299  S.W.  943  holds 
unsuccessful  claimant  of  funds  in  registry  of  court  in  inter- 
pleader not  liable  for  interest  thereon. 

Appellant's  Authorities: 

In  citing  authorities,  the  Lack  brief  confuses  some- 
what the  question  of  interest  with  that  of  restitution.  We 
have  read  the  authorities  cited.  Most  of  them  appear  to 
have  no  application  here.  These  include  the  cases  previously 
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cited  to  this  Court,  and  on  the  same  contentions  to  the 
trial  Court.  We  find  among  them  no  authority  supporting 
the  contention  that  the  trial  Court  under  this  mandate 
had  authority  or  jurisdiction  to  either  add  interest  or 
assess  damages.  These  cases  at  best,  appear  to  indicate 
only,  that  upon  a  partial  reversal  or  modification  of  a 
judgment,  it  is  the  function  of  the  appellate  Court  to  order, 
or  refuse  to  order  sucli  restitution,  as  its  decision  may 
indicate.  This  was  done. 

Commencing  on  page  10,  2  Cal.  Jur.  cited,  contains 
simply  a  statement  that  if  an  erroneous  judgment  is  enter- 
ed and  reversed,  tlie  "appellate  Court"  may  upon  reversal 
make  complete  restitution  of  the  property  lost  by  the  er- 
I'oneous  judgment. 

B&rtholdi  v.  *S'/.  Louis  BR  Co.,  80  Fed.  (2d)  32  in- 
volved claims  for  overcliages  on  freight.  The  railroad  com- 
pany's property  went  into  the  hands  of  a  receiver,  and  it 
was  attempted  to  charge  him,  as  trustee,  and  make  the 
claims  a  preferred  claim  as  against  the  mortgage  holder. 
That  was  the  issue  in  tlie  case,  and  the  decision  was  in 
favor  of  the  receiver. 

Freeman  oyi  Judgments,  Sec.  482  simply  indicates  on 
tlie  subject  of  restitution  tliat  upon  reversal,  "the  plaintiff 
is  not  required  to  restore  a  sum  in  excess  of  that  which  he 
lias  received  under  his  judgment." 

B  &0  RR  Co.  V.  U.  S.,  279  U.  S.  781  simply  held  that 
on  rates,  excess  amounts  paid  the  railroad  company  for 
shipping,  as  assessed  by  the  Interstate  Commerce  Com- 
mission, interest  could  be  collected  from  the  date  of  the 
excess  payments.    There  appears  to  have  been  an  entire 
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reversal  of  this  case  for  further  proceedings,  and  the 
opinion  indicates  that  the  mandate  was  controlled  by  the 
appellate  Court. 

Kreske  and  Co.  v.  Wingate,  102  Fed.  (2d)  740,  which  is 
apparently  cited  in  criticism  of  this  Court,  for  not  recall- 
ing its  mandate,  is  a  case  which  casts  doul)t  upon  whether 
Lack's  remedy,  if  he  has  any,  is  by  second  appeal  in  this 
case.     The  opinion  there  said: 

"If  the  trial  Court  has  mistaken  our  meaning  *  *  * 
mandanms  *  *  *  is  the  classical  remedy." 

However,  we  do  not  raise  the  point,  as  we  think  this  Court 
lias  already  decided  everything  now  attempted  to  be 
brought  before  it. 

Appellant  here  indicates  in  its  brief  that  this  Court 
thought  that  the  trial  Court  would  construe  its  mandate 
as  covering  interest  and  damages.  If  Lack  had  so  thought 
he  would  not  have  so  immediately  and  persistently  de- 
manded thta  this  Court  include  these  matters  in  its  man- 
date. If  this  Court  had  so  thought,  it  would  have  upon 
such  petitions  doubtless  said  so,  as  did  the  appellate  Court 
in  the  Kreske  case.  That  the  trial  Court  did  not  consider 
that  the  mandate  authorized  him  to  add  interest  and  dam- 
ages, was  indicated  to  this  Court  as  set  out  at  page  3  of 
appellant's  brief,  when  its  motion  and  affidavit  was  filed 
here  reciting  that  the  trial  Court  did  not  so  understand 
the  mandate.  This  Court  then  knowing  this,  denied  appel- 
lant's motion  to  "recall  mandate,"  etc. 

The  Kosack  case  cited  at  page  11  of  the  brief  has 
alreadv  been  cited  bv  us. 
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We  have  no  argument  with  the  authorities  cited  on 
pages  12,  13  and  14,  nor  do  we  think  tliat  they  have  any 
application  here. 

In  the  Second  Point,  on  page  15,  the  brief  says, 
*' Western  having  breached  its  contract  to  convey,"  etc., 
this  begs  the  question.  There  was  no  such  breach.  Imme- 
diately after  this  Court  authorized  us  to  use  $19,250.00 
of  the  insurance  money  as  payment  for  the  property,  we 
made  conveyance,  with  title  policy  furnished,  as  recited 
in  the  judgment  of  the  trial  Court.   (15-17). 

The  authorities  cited  under  this  are  to  the  effect  that 
where  there  is  breach  of  a  duty  to  convey,  equity  may 
award  damages  for  failure  to  convey  in  the  same  action. 
We  have  already  conceded  tliat  an  equity  Court  has  this 
power. 

Appellant  continuously  overlooks  the  decision  of  this 
Court  that  we  had  no  duty  to  repair  tliis  building;  that 
Lack  had  this  duty  under  the  general  provisions  of  the 
contract;  that  the  law  is  now  settled,  and  under  it  as 
settled,  he  could  have  proceeded  at  any  time  to  do  this. 
We  insisted  that  he  do  it,  and  offered  to  turn  over  the 
whole  of  the  insurance  fund  for  that  purpose  and,  in  addi- 
tion thereto,  to  put  up  a  portion  of  the  additional  money 
required.     (R.  747). 

The  trial  C^ourt  has  held  that  it  could  not  have  been 
repaired  by  either  one  of  us  within  the  term  of  the  lease. 
No  one  can  tell  when  this  hotel  might  have  been  repaired 
under  the  conditions  which  arose,  or  what  Lack  might 
have  made  out  of  it  after  the  time  of  its  repair,  if  this 
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could  liave  been  accomplished.  One  point  is  certain,  we 
did  not  have  the  duty  to  repair  it. 

It  is  equally  certain  that  any  loss  of  profits  was  not 
due  to  the  mere  passing  of  a  deed,  but  was  due  to  the 
damage  to  the  hotel  by  the  earthquake. 

As  pointed -out  in  our  petition  and  brief  for  a  rehear- 
ing (p.  11)  herein,  we  were-  never  repaid  the  $3777.40  of 
taxes  that  we  advanced  for  Lack,  and  that  while  he  put  no 
money  in  this  property  other  than  that  taken  out  of  it 
by  him  as  profits  from  it,  that  he  did  gain  from  it  a  very 
substantial  sum,  while  we  have  lost  about  half  of  the 
$100,000  we  put  up  to  build  the  hotel.  (See  our  main  brief 
p.  2). 

The  cases  cited  by  appellant  at  pages  19  to  24,  are 
upon  the  propositions  that  damages  for  delay  may  be  re- 
covered in  specific  performance  actions,  and  with  this 
general  principle,  we  have  no  dispute.  Cases  are  also  cited 
under  the  proposition  that  where  there  is  a  repudiation 
by  defendant  of  his  contract,  damages  may  be  recovered. 

There  is  nothing  of  this  character  involved  in  this  case, 
and  no  damages  occurring  by  reason  of  any  repudiation 
on  our  part. 

It  is  next  suggested,  at  page  25,  that  Lack's  pleadings 
in  Case  No.  84  are  sufficient  to  entitle  him  to  damages. 
We  have  already  pointed  out  that  these  were  considered 
by  this  Court  on  the  first  appeal,  and  this  relief  refused. 

Coming  then  again  to  the  question  of  interest,  at  page 
27,  appellant  cites  again  the  B  &  0  R.  R.  Co.  v.  U.  S., 
279  U.  S.  781  and  the  Bertholdi  case,  supra,  and  other 
cases,  to  the  effect  that  where  there  is  a  contract  to  pay 
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money,  and  judgment  is  entered  thereon,  interest  may  be 
included.    Tliis  we  do  not  deny. 

Trial  Costs,  and  Clerk's  1%  Deduction: 

The  incidental  questions  of  costs  in  the  trial  Court 
and  the  deduction  by  the  Clerk,  of  the  trial  Court,  of  1% 
on  the  insurance  money  deposited,  were  urged  with  the 
two  questions  above  mentioned  in  tlie  previous  petitions 
and  motions  of  Lack  filed  in  this  Court,  and  in  the  pro- 
posed decree  after  mandate  in  the  trial  Court.  They  are 
suggested  in  the  "notice  of  appeal  liere."  In  the  argument, 
however,  they  appear  to  be  abandoned,  and  will,  therefore, 
be  only  briefly  noticed. 

The  Clerk  deducted  liis  regular  1%  on  the  deposit, 
which  amounted  to  $88.17  on  Lack's  portion  of  the  deposit, 
and  $195.00  on  Western's  portion.  The  contention  is  inti- 
mated that  we  should  stand  his  deduction  and  ours  too. 

As  above  pointed  out,  there  was  no  judgment  against 
us  in  favor  of  Lack  for  either  of  these  amounts.  This 
Court  simply  directed  that  the  trial  Court  enter  a  judg- 
ment "awarding  to  Western  $19,250,  *  *  *  awarding  to 
Lack  the  balance   ($8,817.87)   *   *   *" 

Tlie  awards  were  so  made,  but  due  to  no  action  by 
either  party,  eacli  of  us  received  1%  less  on  each  award. 
This  difference  was  not  withheld  by  us,  but  by  the  Clerk. 
And  if  tliere  is  any  claim  by  either  of  us,  it  appears  that 
it  is  not  against  the  other  party  Jiere.  There  is  no  basis 
or  reason  why  we  should  restore  this  amount  to  Lack. 

On  the  matter  of  trial  costs,  as  already  pointed  out, 
the  main  issue,  and  some  other  issues  of  the  case,  were 
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decided  in  our  favor.  Practically,  if  not  all,  witnesses  that 
were  called,  were  called  on  the  main  issue  as  to  our  duty 
to  repair.  In  the  trial  Court,  because  we  had  claimed  the 
furniture  and  furnishings  under  our  bill  of  sale,  and  these 
were  awarded  to  Lack,  the  trial  Court  in  entering  its 
judgment  said: 


"Neither  party  is  entitled  to  costs,  and  no  costs  are 
awarded." 


On  the  single  issue  as  to  whether  Lack  had  sufficiently 
indicated  his  intention  to  exercise  the  option,  this  Court 
reversed  the  trial  Court.  This  left  the  issues  as  originally 
framed  and  tried,  as  being  decided  partly  in  favor  of  one 
party  and  partly  in  favor  of  the  other  party  to  the  litiga- 
tion, so  that  neither  could  claim  the  right  to  assess  trial 
costs  as  against  the  other. 

This  judgment  that  neither  party  be  awarded  costs  has 
never  been  appealed  from  or  changed  in  any  manner.  And 
it  is  now  beyond  the  jurisdiction  of  either  Court  to  change 
it. 

Furthermore,  both  of  these  claims  have  repeatedly 
been  presented  to  this  Court,  along  with  the  other  matters 
above  discussed,  and  have  been  decided  adversely  to  appel- 
lant and  adjudicated  and  settled.  The  discussion  under 
Point  I  applies  to  these,  the  same  as  to  damages  and 
interest. 
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CONCLUSION 

It,  thus,  appears  tliat  the  matters  now  attempted  to  be 
raised  by  tliis  appeal  were  raised,  by  appellant,  on  the 
first  appeal.  The  judgment  as  entered,  and  then  appealed 
from,  was  not  reversed  or  modified  in  these  respects. 
That  the  same  contention  that  is  now  attempted  on  this 
appeal  as  to  the  modification  of  the  original  judgment  in 
these  respects,  was  presented  to  this  Court  in  the  main 
briefs,  and  in  the  four  different  motions.  That  this  Court 
had  jurisdiction,  and  decided  said  matters  adversely  to 
appellant  by  the  denial  of  said  motions.  It  also  appears 
that  such  decisions  were  just  under  the  facts  as  shown 
by  the  record,  at  tliat  time  and  now. 

It  is  further  evident  that  in  the  absence  of  a  modifica- 
tion of  the  trial  CV^urt's  judgment,  by  this  Court,  and  a 
direction  to  change  or  modify  said  judgment,  the  trial 
Court  had  no  authority,  power  or  jurisdiction  to  make  the 
changes  and  modifications  which  it  is  now  contended  that 
Court  should  have  made,  and  on  wliich  this  appeal  is  based. 

It  is,  therefore,  submitted  that  the  appeal  is  without 
merit,  and  that  the  judgment  as  entered  by  the  trial  Court 
on  the  mandate  should  be  affirmed. 

Respectfully  submitted, 
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